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PREFACE. 


The  Governor  of  the  State  of  California,  acting  under 
authority  of  law,  appointed  in  May,  eighteen  hundred  and 
seventy,  three  Commissioners  to  draft  a  complete  system  of 
laws,  and  to  present  the  same  to  the  Legislature  next  to  convene. 
To  this  task  the  Commissioners  applied  themselves,  and  with 
painstaking  care  and  great  labor  completed  and  presented  a 
report  in  four  volumes,  respectively  entitled  the  "Political,'* 
"Civil,"  "Civil  Procedure,"  and  "Penal"  Codes.  These 
were  critically  examined  by  an  Advisory  Committee,  consisting 
of  two  eminent  members  of  the  legal  profession — Messrs.  Sid- 
ney L.  Johnson  and  Charles  A.  Tuttle — and,  after  a  carefiil 
review  by  the  Legislative  Committees,  were  enacted  into  laws. 
Each  is  to  a  great  extent  independent  of  the  other. 

The  Political  Code  comprises  those  matters  which  pertain 
to  the  Government  of  the  State,  the  powers  and  duties  of  its 
officers,  and  the  nature  and  management  of  its  public  institu- 
tions. 

The  Civil  Code  embraces  the  rights  of  persons,  their  relar 
tions  toward  each  other,  and  the  rules  applicable  to  and  govern- 
mg  property;  or,  in  other  words,  comprehends  within  its  scope 
those  divisions  of  the  law  which  are  defined  by  Blackstone  as 
"The  Rights  of  Persons"  and  "The  Rights  of  Things." 

The  Code  of  Civil  Procedure  relates  to  Courts  of  justice 
and  judicial  officers,  etc.,  and  the  means  employed  for  the 
enforcement  of  rights  and  the  remedies  for  their  violation. 

The  Penal  Code  consists  of  a  systematic  classification  of 
pnhlic  wrongs  or  offenses  against  the  State,  and  laws  for  their 
prevention  or  for  the  punishment  of  those  offending. 


VI  PREFACE. 

The  reasons  which  prompt  the  publication  of  an  annotated 
edition  may  be  briefly  stated:  In  the  interpretation  of  statute 
law,  Courts  have  always  professed  to  be  governed  to  some 
extent  by  the  intent  of  the  Legislature,  and  to  take  judicial 
notice  of  the  right  sought  to  be  established  or  the  mischief 
intended  to  be  avoided.  The  authors  of  the  notes  to  this 
edition,  having  been  members  of  the  Commission  which  drafted 
the  Codes  and  in  constant  attendance  upon  the  meetings  of  tlie 
Advisory  and  Legislative  Committees,  have  had  ample  oppor- 
tunity to  inform  themselves  upon  these  subjects. 

A  Code  of  laws,  from  its  universality,  cannot  be  always  readily 
adapted,  especially  by  those  miskilled  in  the  profession,  to  fit 
each  individual  case. 

It  is,  then,  the  object  of  the  notes  attached  to  the  various 
sections  of  the  Codes  to  explain  the  reason  and  intent  of  the  law, 
to  make  it  clear  and  easy  of  comprehension,  and  to  show  its 
application,  not  only  generally,  but  to  circumstances  which, 
though  within  the  principle^  may  not  fall  strictly  within  the 
letter^  of  the  statute.  Thus,  for  example,  where  in  illustration 
of  a  particular  section  several  leading  decisions  are  given,  it 
will  be  seen  that,  though  they  may  all  be  in  support  of  the 
principle^  yet  the  fitcts  or  minutise  of  the  cases  are  very  diverse. 
It  may  in  this  way  frequently  happen  that  the  reader,  by  refer- 
ence to  a  section  enunciating  a  comprehensive  legal  proposition, 
will  find  in  the  note  thereto  cases  which  run  parallel  with  and 
aftbrd  a  satisfactory  solution  of  the  difficulties  involved  in  the 
questions  which  he  has  under  investigation.  Tp  yr>r^if  places 
the  Code  modifies  or  alters  what  has  heretnfnnv  hnnp  t]^^  law. 
vVherever  this 'occurs  the  reason  for  the  change  is  given — the 
hardships  which  existed  under  the  former  law,  and  how  the 
present  enactment  applies  to  prevent  their  future  occurrence. 
It  is  not  presumed  that  the  work  is  perfect.  Indeed,  the  authors 
reahze  that  there  is  room  for  much  improvement;  but  their 
anxiety  to  place  before  the  public,  at  as  early  a  day  as  possible, 
the  laws  of  the  State,  thus  annotated  and  enriched  with  the 
learning  of  many  distinguished  jurists  and  the  decisions  of 
Courts  of  high  standing,  must  plead  their  excuse.    A  copyright 
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lias,  however,  been  obtained  for  the  work,  and  should  it  meet 
with  the  favor  and  approbation  of  the  public,  a  foundation  will 
at  least  have  been  laid  upon  which  they  can  in  future  erect  a 
more  finished  and  complete  structure.  Little  is  claimed  for 
this  edition  on  the  ground  of  originality,  except  in  digesting 
and  arranging  under  their  appropriate  heads  the  decisions  of 
Courts  and  extracts  from  leading  law  writers.  But  when  it  is 
borne  in  mind  that  the  notes  contain  references  to  over  ten 
thousand  reported  cases,  beside  extensive  reference  to  text 
books,  it  will  be  perceived  that  much  time  and  labor  have  been 
expended  in  their  production.  All  the  statutes  passed  by  the 
Legislature  of  1871-2,  which  affect  any  provisions  of  the  Code, 
are  printed  in  the  form  of  notes  under  the  sections  to  which 
they  relate. 

An  exhaustive  index  to  the  subject  matter  (prepared  by  Mr. 
Curtis  H.  Lindley)  accompanies  the  work,  and  also  a  list  of 
abbreviations  used  in  the  notes.  There  are  also  published  here- 
with the  Constitutions  of  the  United  States  and  of  the  State  of 
California,  carefully  annotated,  and  Part  V  of  the  Political 
Code. 

The  authors  deem  this  an  apprgpriate  place  to  render  to 

ilr.  Cameron  H.  King,  Secretary  of  the  Code  Commission,  their 

acknowledgments  for  the  valuable  services  rendered  by  him  in 

assisting  in  the  annotation  and  in  the  preparation  of  this  work 

for  the  press. 

CREED  HAYMOND, 

JOHN  C.  BXJRCH. 
Sacramento,  Cal.,  August  1st,  1872. 
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Bacon's  Abridgment. 

Bailey's  Law. 

Bailey's  Chancery. 

Baldwin. 

Barbour's  Supreme  Court. 

Barbour's  Chancery. 

Barnewall   and   Aiderson's   Reports, 

K.  B. 
Bamewall   and    Adolphus'    Reports, 

K.  B. 
Bamewall   and  Cresswell's  Reports, 

K.  B. 
Bail  Court  Ca8es,Lowndes  &  Maxwell. 
Bail  Court  Reports,  Saunders  &  Cole. 
Balfour's  Practicks  [«tc]  of  the  Law 

of  Scotland. 
Ball  and  Beatty's  Reports,  Chancery, 

Ireland. 
Upper  Bench. 
Bankton's  Institutes  of  the  Laws  of 

Scotland. 
Barron  and  Arnold's  Election  Cases. 
Barron  and  Austin's  Election  Cases. 
Bamardiston's  Reports,  K.  B. 
Bamardiston's  Reports,  Chancery. 
Barnes'  Notes,  C.  P. 
Batty's  Reports,  £.  B.,  Ireland. 
Bay. 

Bayley  on  Bills. 

Beatty's  Chancery  Reports,  Ireland. 
Beasley. 

Beavau's  Reports,  Rolls  Courts. 
Beawes'  Lex  Mercatoria. 
Bee. 

Bellewe's  Reports,  K.  B. 
Bell's  Cases  on  Appeal  fVom  Scotland. 
Bell  (Q.  J.),  Commentaries  on  the  Law 

of  Scotland. 
Bell  (G.  J.),  Illustrations  of  Principles. 
Bell  (G.  J.),  Principles  of  the  Law  of 

Scotland. 
Bell  (R.),  Cases,  Court  of  Sessions. 
Bell's  Crown  Cases. 
Bell  (R.),  on  Completing  Titles,  Scot- 
land. 
Bell  (R.),  Dictionary  of  the  Law  of 

Scotland. 
Bell  (R.),  oii  Leases,  Scotland. 
Bell  (R.),  System  of  the  Forms  of 

Deeds  of  Scotland. 
Bell  (R.),  on  the  Testing  of  Deeds, 

Scotland. 
Benedict. 

Benloe  or  Bendloe's  Reports,  K.  B. 
iBenloe  and  Dalisen's  Reports,  C.  P. 


LIST   OP  ABBREVIATIONS. 


Ixvii 


Abbreviations. 


State. 


Reports  and  Authorities. 


Bibb 

Bing 

Bing.  N.C 

Binney 

B.  Tr 

BI 

Black 

BItckf 

Bland's  Ch 

Blatch 

Blatch.  Pr.  Ca 

B1.&  How 

BL,D.  AOsb 


Bl.  R 

Black.  W. 
Black.  H... 
Bli 


Bli.  N.  S 

B.N.  C 

B.N.P 

B  P    R 

b!  &  p.  or  Bos.'  &  Pui! 

Bo.R.  Act 

Bos.  &  P.  N.R 


B09W.. 

Bott.. 
Br. 


Br.  Bto 

Br.  Brev.  Jud.  &  £nt. 

Br.N.  C 

Bradf. 

Brae 


Brayt 

Brev 

Bridr 

Bridg.  O 

Bright,  H.  &  W. 

Bright 

Bro.  Ab— 

Bro.  £iit. 

Bro.  Stair 


Kentucky 


Pennsylvania. 


U.  S.  Supr.  Court 

Indiana 

Maryland 

U.  8.  2d  Cir.  Ct... 
U.  8.  Dist.  N.  Y.. 
U.  S.  Dist.  N.  Y.. 


New  York- 


New  York. 


Bro.  S. 

Bid.  C.  C. 

Bro.  P.  C. 
Bto.  Supp. 


Bro.  Syn. 


Bro.V.M 

Brock 

Brock 

Brock.  &  Holmes 

Broun.~ .,^. 

Browne ^B 

Brownl.  Redv?,  or  Ent. 
B.orC.  B 


Vermont 

South  Carolina. 


Pennsylvania. 


U.  S.  4th  Cir.  Ct.. 

Virginia 

Virginia 


Pennsylvania. 


Bibb. 

Bingham's  Reports,  C.  P. 

Bingham's  New  Cases;  C.  P. 

Binn. 

Bishop's  Trial 

Blount. 

Black. 

Blackford. 

Bland's  Chancery. 

Blatchlbrd. 

Blatchford. 

Blatohford  &  Rowland. 

Blackham,    Dundas,    and   Osborne's 

Reports,  N.  P.,  Ireland. 
Mr.  Justice  Blackstone's  Reports. 
Sir  Wm.  Blackstone's  Reports,  C.  P. 
Blackstone's  Commentaries. 
Bligh's  Reports,  House  of  Lords. 
Blight's  Reports,  New  Series. 
Brockets  New  Cases,  K.  B. 
BuUer's  Nisi  Prius. 
Paper  Book  of  Buller. 
Bosanquet  and  Puller's  Reports,  C.  P. 
Booth's  Real  Actions. 
Bosanquet  and  Puller's  New  Reports, 

C.  P. 
Bosworth. 
Bott's  Poor  Laws. 
Alexander  Bruce's  Reports,  Court  of 

Session. 
Brooke,  Bro^vne,  Brownlow. 
Brownlow  Brevia  Judicialia,  etc. 
Brooke's  New  Cases,  K.  B. 
Bradford's  Surrogate. 
Bracton  de  Legibus. 
Bray  ton. 
Brevard. 

Bridgman's  Reports,  C.  P. 
Orlando  Bridgman's  Reports,  C.  P. 
Bright's  Husband  and  Wife. 
Brightly  Nisi  Prius. 
Brooke's  Abridgment., 
Brown's  Entries.    • 
Brodie's    Notes   and   Supplement  to 

Stair's  Institutions,  Scotland. 
Brown's    Treatise   on   Law  of  Sale, 

Scotland. 
Brown's  Chancery  Reports  (Eden  or 

Belt). 
Brown's  Parliament  Cases. 
Brown's    Supplement   to   Morrison's 

Dictionary,  Court  of  Session. 
Brown's  Synopsis  of  Decisions,  Court 

of  Session. 
Brown's  Vade  Mecum. 
Brockenbrough. 
Brockenbrough. 
Brockenbrough  &  Holmes. 
Broun 's  Justiciary  Reports,  Scotland. 
Browne  (P.  A.) 
Brownlow's  Redivivus. 
Common  Bench. 
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Brownl. 


B.  R 

B.  &  S 

Buck 

Bull.  N.  P. 

Bulst , 

Bunb 

Burnett , 

Busb.  L 


Wisconsin 

North  Carolina. 

Busb.  Eq North  Carolina. 

BuBh " 

B.  Just 

B.  Eccl.  L 

Burr 


Burr.  S.  C 

Bynk 

Byth.  Pr 

C 


Kentucky 


New  York. 
New  York. 


Caine's  R , 

Caine's  Cas 

Cal.  or  Cala.  R >  California 

Car.  L.  Rep iNorth  Carolina. 

Call Virginia 

C.  B 


C.  B.,  N.  S. 
C.  C 


C.  C.  A 

C  C.  R 

C.  L.  R 

C.  &  J.  or  Cromp.  &  J... 
C.  &  M.  or  Cromp.  &  M. 
C.  M.  &  R.  or  CJromp. 

M.  &  R 

C.  C,  N.  Y 

Cam.  &  Nor.  or  C.  &  N. 
C.8 


C.T.N 

Ca.  temp.  F 

Ca.  temp.  Holt. 

Ca.  temp.  H 

Cald 

Ca 


Ca.  t.  K 

Cal 

Calth 

Cam.  Scacc. 


Camp.  N.  P 

C.  &  K.  or  Car.  &  Kir. 

Car.  &  M 

Car.  H.  &A 


C.  &  P.  or  Car.  &  P. 

Carp.  P.  C 

Cart 

Gary 

Carth 

Cas.  t.  Talb 

Cas.  Pra.  C.  P 

Cas.  B.  R 


New  York 

North  Carolina. 


Reports  and  Authorities. 


Brownlow  and  Gouldesborough's  Re- 
ports, C.  P. 

King^s  Bench. 

Best  and  Smith's  Reports,  Q.  6. 

Buck's  Reports  in  Bankruptcy. 

BuUer's  Nisi  Prius. 

Bulstrode's  Reports,  K.  B. 

Bunbury's  Reports,  Ex. 

Burnett. 

Busbee's  Law. 

Busbee's  Equity. 

Bush. 

Burn's  Justice. 

Burn's  Ecclesiastical  Law. 

Burrow's  Reports,  K.  B. 

Bunow'p  Settlement  Cases. 

Bynkersho<ik. 

Bythewood's  Precedents. 

Codex  (Juris  Civilis). 

Caines'  Reports. 

Caines'  Cases. 

California  Reports. 

Carolina  Law  Repository. 

Call. 

Common  Bench  Reports,  or  Manning, 
Granger,  and  Scott's  Reports. 

Common  Bench  Reports,  New  Series. 

Cases  in  Chancery  or  Crown  Cases. 

County  Court  Appeals. 

Crown  Cases  Reserved. 

Common  Law  Reports. 

Crompton  and  Jervis'  Reports,  Ex. 

Crompton  and  Meeson's  Reports,  Ex. 

Crompton,  Meeson,  and  Roscoe's  Re- 
ports, Ex. 

Civil  Code  New  York. 

Cameron  &  Norwood. 

Court  of  Sessions,  Scotland. 

Cases  in  the  time  of  L.  C.  Northington. 

Cases  temp.  Fitch. 

Cases  in  the  time  of  Holt^  C  J.  K.  B. 

Cases  time  Hardwicke,  K.  B. 

Caldeco^t^s  Reports,  K.  B. 

Case,  or  Phicita. 

Cases  time  King,  Chancery. 

Callis. 

Calthorpe's  Reports,  K.  B. 

Camera  Scaccarii,  Exchequer  Cham- 
ber. 

Campbell's  Reports,  Nisi  Prius. 

Carnngton  ana  Curran  Reports,  N.P. 

Carrington  and  Marshman. 

Carrow,   Hamerton,  and  Allen,  Ses- 
sion Cases. 

Carrington  and  Paine  Reports,  N.  P. 

Carpmael's  Patent  Cases. 

Carter's  Reports,  C.  Pv 

Gary's  Reports,  Chancery. 

Carthew's  Reports,  K^L 

Gases  time  Talbot,  ChStery. 

Cases  of  Practice,  Common  Pleas. 

Cases  temp  Will.  8  (12  Mod.) 
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Cas.  L.  Eq^. 

Cas.  Six  Oir 

Q^  p 

c!  L-'piAct "."! 

C.  Theod 

C«.  P.  or  Pari..., 

Ca.  C.  L , 

Ca.  Pra.  K.  B..., 

Cftwl 

Charlt 

Charlt.  R.  M 

Cheves 

Cbeves*  Eq 

Ch.  Cas 

Ch.  Cas.  Ch 

Ch.  Pre 

Ch.  R 

Chris.  B.  L 

Ch.  Bums*  J 

Ch.  PL 

Ch.  Crizn.  L 

Ch.  Bills 

Chipm 

N.  Chipm 

Cook 

Cooper 

Co.  Rep 

Cooke  B.  L 

Coop.  t.  Brough. 

Coop..* 

Coo.  &  Al 


Georgia 

Georgia 

South  Carolina. 
South  Carolina. 


Corb.  &  D. 

Cot, 

Cowen 

Cowp 

Cox 

Cox  C.  C. 

Coxe 

Cr- 

Cr.  Cir.  C 

Crabbe 

Cr.&Ph.. 
Cr.&St.... 


Vermont- 
Vermont.. 
Tennessee 


New  York. 


New  Jersey. 


Craw.  &  D 

Craw.  &  D.  Ab.  C. 

Cro.  (1,  2,  3) 


Cromp 

Cm 

Cunn 

Curt 

Curtis 

Curt.  Dec. 

Cush 

Chit.  Con. 
Chit.  Rep. 


U.  S.  Circuit  Ct.. 
U.  S.  Penn.  Dist. 


U.  S.  Ist  Cir.  Ct... 
U.  S.  Supr.  Court 
Massachusetts 


Cases  in  Law  and  Equity  (10  Mod.) 

Cases  on  the  Six  Circuits,  Ireland. 

Common  Pleas. 

Common  Law  Procedure  Act. 

Codex  Theodosiani. 

Cases  in  Parliament. 

Cases  in  Crown  Law. 

Cases  of  Practice  in  King's  Bench. 

Caw  ley. 

Charlton  (T.  U.  P.) 

Charlton  (R.  M.) 

Cheves'  Law. 

Cheves'  Eouity. 

Cases  in  Chancery. 

Choice  Cases  in  Chancery. 

Precedents  in  Chancery. 

Reports  in  Chancery. 

Christian's  Bankrupt  Law. 

Chitty's  Burns'  Justice. 

Chitty  on  Pleading. 

Chitty's  Criminal  Law. 

Chitty  on  Bills. 

Chipman  (D.) 

Chipman  (N.) 

Coolte. 

Cooper's  Reports^  Chancery. 

Coke's  Reports,  K.  B. 

Cooke's  Bankrupt  Laws. 

Cooper's  Cases  temp  Brougham. 

Cooper  (G.),  Chancery. 

Cooke  and  Alcock's  Reports,  E.  B., 

Ireland. 
Corbett  and  Daniell,  Election  Cases. 
Cotton. 
Cowen. 

Cowper's  Reports,  K.  B. 
Cox's  Reports,  Chancery. 
Cox's  Criminal  Cases. 
Coxe. 

Craig,  Jus  Feudale  Scotland. 
Cranche's  Circuit  Court. 
Crabbe. 

Craig  and  Phillips,  Chancery. 
Craigie  and  Stewart's  Reports,  House 

of  Lords. 
Crawford   and    Dix's    Circuit  Cases, 

Ireland. 
Crawford  and  Dix's  Abridged  Cases, 

Ireland. 
Croke  (£liz.  Jam.  Cha.),  E.  B.  and 

C.  P. 
Cro.  sometimes   refers  to  Keilwey's 

Reports,  published  by  Seij. Croke. 
Crompton  on  Courts. 
Cruise's  Digest. 
Cunningham's  Re^rts,  E.  B. 
Curteis' Ecclesiastical  Reports. 
Curtis. 

Curtis'  Decisions. 
Cushing. 

Chitty  on  Contracts. 
Chitty's  Reports,  Bail  Court. 
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Chit.  G.  P 

Chit.  Jun.  B 

Clark  Ch New  York- 
Clay 

C1.&  Fin 


CI.  Ass «. 

Cliff. 

Clift 

Co 


U.  S.  Ist  Cir.  Ct. 


C,  Cod.jor  Cod.  Jur.  Civ 

Co.  Cop 

Co.  Ent 

Co.  Lit 

Co.  M.  C 

Co.  P.  C 

Co.  on  Courts 

Code  Nap 

Code  Civ.  or  C.C 

Code  Coram 

Code  P. 

Code  P.  C 

CodeR 

Code  Rep 

Cold 

Coleman  Cas 

Coleman  &  Caine 

Col.  C.C 

CoUes 

Coll.  Jurid 

Coll.  Part 

Comb 

Com 


New  York. 
New  York. 
Tennessee. 
New  York. 
New  Y'ork. 


Com.  Di^ 

Com.  Law  Rep. 

Comst.  (1-4  N.  Y.  Rep.) 

Cam.  &  Nor.  or  C.  &  N.  North  Carolina. 

Con.R Connecticut 

Con.  &  Law, 


New  York. 


Con.  Reps IT.  S.  Supr.  Court 

Ct.  of  App New  York 

City  Hall  Rec "New  York 

D 


D.  or  Dig. 
D.  or  Diet. 


D.  &  L.  or  Dow.  &  L. 


D.  &  R.  or  Dow.  &  Ry. 

D.  &M 

D.N.  8 


D.  P.  B 

Dal 

Dall.  S.  C. 
Dall.  C.  C. 

Dall 

Dallas 


U.  S.  Supr.  Court. 
U.  S.  3d  Cir.  Ct... 
Pennsylvania 


Chitty's  General  Practice. 

Chitty,  Jun.f  on  Bills. 

Clark's  V.  Chancery. 

Clayton's  Reports,  York  Assize. 

Clark  and  Finnelly  Reports,  House  of 
Lords. 

Clerk's  Assistant. 

Clifford. 

ClitVs  Entries. 

Coke's  Reports. 

Codex  (Juris  Civilis)  Justinian  Codex. 

Coke's  Copjrholder. 

Coke's  Entries. 

Coke  on  Littleton  (1  Inst.) 

Coke's  Magna  Charta  (2  Inst.) 

Coke's  Pleas  of  the  Crown  (3  Inst.) 

Coke's  4  Inst. 

Code  Napol<k)n. 

Code  Civu  Fran^aisjOr  Code  Napolten. 

Code  de  Commerce. 

Code  P^nal. 

Code  de  Procedure  Civile. 

Code  Reports. 

Code  Reporter. 

Coldwell. 

Coleman's  Cases. 

Coleman  &  Caines'  Cases. 

Collyer's  Chancery  Cases. 

Colics'  Cases  in  Parliament. 

Collectanea  Juridica. 

CoUyer  on  Partnership. 

Comberbach's  Reports,  K.  B. 

Comyn's  Reports,  K.  B.  and  C.  P. 

Comj'n's  Digest. 

Common  Law  Reports. 

Com  stock. 

Conference,  Cameron  and  Norwood. 

Connecticut. 

Connor  and  Lawson's  Reports,  Chan- 
cery, Ireland. 

Constitutional  (Mill). 

C/onsistory  Reports,  Haggard. 

Contra. 

Cranch  &  Cox. 

Hand. 

City  Hall  Records. 

Dictum  Digest  (Juris  Civilis). 

Justiniani  DigesUe,  sive  Pandectas. 

Dictionary  (Morison's)  Court  of  Ses- 
sion. 

Dowling  and    Lowndes,   Bail    Court 
Reports. 

Dowling  and  Ryland's  K.  B.  Reports. 

Davison  and  Marivale,  Q.  B.  Reports. 

Dowling,  New  Series,  Bail  Court  Re- 
ports. 

Dampier,  J.,  Paper  Book. 

Dalison's  Reports,  C.  P. 

Dallas. 

Dallas. 

Dallas. 

Dallas  Styles,  Scotland. 
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Dalr. 


Dalr.  F.  L 

Dalt 

Daly  C.  P New  York. 

Dana Kentucky . 

D'An I 

Dan 

Dan.  &  LI , 

Dav 

Day 

Deac**  •••*.••  •••••••••«• 

D.  &'C.  or  beac.  &'i^^^ 


Connecticut 


DeG 

DeG.,  F.&  J. 


DeG.  &  J 

De  G.,  J.  &  S. 


De  G.,  M.  &  G. 

DeG.&Sm 

Dea.  &  Sw 


Dears.  C.  C 

Dears.  &  B.  C.  C. 
Deas  &  And 


Dalryniple*s  Decisions,  Court  of  Ses- 
sion. 

Dalrymple*8  Feudal  Law. 

Dalton's  Justice  or  Sheriff. 

Daly  Common  Fleas. 

Dana. 

D*  An  vers*  Abridgment. 

Daniel's  Ecports,  £x.  Eq. 

Danson  and  Lloyd,  Mercantile  Cases. 

Davy's  Reports,  Ireland. 

Day. 

Deacon's  Bankruptcy  Cases. 

Deacon  and  Chitty,  Bankruptcy  Re- 
ports. 

De  Gex*s  Bankruptcy  Reports. 

De  Gex,  Fisher,  and  Jones'  Reports, 
Chancery. 

De  Gex  and  Jones'  Reports,  Chancery. 

De  Gex,  Jones,  and  Smith's  Reports, 
Chancery. 

De  Gex,  Macnaghten.  and  Gordon's 
Report's  Chancery. # 

De  Gex  and  Smale's  Reports,  Chan- 
cery. 

Deane  and  Swabey's  Reports,  Probate 
and  Divorce. 

Dearsley's  Crown  Cases. 

Dearsley  and  Bell's  Crown  Cases. 

Deas  and  Anderson's  Reports,  Court 
of  Session. 

Degge's  Parson's  Companion. 

Demo. 

iDcnison's  Crown  Cases. 

South  Carolina jDesaussure's  Equity. 

U.  S.  Ct.  of  ClaimslDevereux. 
North  Carolina Devereux  Equity. 

Devereux  Law. 

Devereux  and  Battle's  Law. 


New  York. 


'^^ 

DeDio 

Den.  Cr.  C 

Desaus.  £q 

Dev.  C.  O. 

Dev.  Eq , 

Dev.  L North  Carolina 

Dev.  &  Bat North  Carolina 

Dev.  &  Bat.  Eq. North  Carolina Devereux  and  Battle's  Equity. 

Di.  Dy Dyer's  Reports,  K.  B. 

Dick Dickens' Kepoi 


Dick.  Just 

Dig 

Diri 

Dis Ohio 

Doct.  PI 

D.&S 

Dod I 

Dom.  Proc 

Doug 

Dougl Michigan. 

Dow  &  C.* 


Dowl.  &  R.  M.  C. 


Dowl.  &  Ry.  N.  P. 

Dowl.  P.  C. 

Dr.  &Wal 


Dr.  &  War. 
Drew 


orts.  Chancery. 
Dickinson's  justice. 
Digest  of  Writs. 

Dirleton's  Decisions,  Court  of  Session. 
Disney. 

Doctrina  Placitandi. 
Doctor  and  Student. 
Dodson's  Reports  in  Admiralty. 
Domini  Proctor,  Cases  House  of  Lords. 
Douglas'  Reports,  K.  B. 
Douglass. 

Dow^s  Reports  in  Parliament. 
Dow  &  Clark,  House  of  I^ords'  Cases. 
Dowliiig  and   Ryland's  Magistrates' 

Case. 
Dowling  and  Ryland's  Nisi  Prius. 
Dowling's  Practice  Cases. 
Drury  and  Walsh,  Chancery  Reports, 

Ireland. 
Drury  and  Warren,  Chancery  Reports, 

Ireland. 
Drewry's  Reports,  Chancery. 
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Drew.  &  Sm. 

Drury 

Dub 


Dud.  (Geo.) Georgia 

Dud.  (S.  C.) South  Carolina. 

Dud.  Eq iSouth  .Carolina. 


Duer. 
Duff., 


Dudg.  Orig.. 

Dug.  S 

Duke 

Dunlop  or  D. 


New  York. 


Dumf.  &  £. 


Durie  . 
Dutch. 
Duval. 
Duval. 

E. 


E.  &  A.  or  Ecc.  &  Ad. 

E.  of  Cov .# 

Eag.&  YO....T. 

East 

East  P.  C 

Eden 


Ed^ 

Edicta 

Edw.  Ch 

Edw.  A.  R... 
El.  B.  &  S.... 

El.  &  Bl 

£1.,  B.  &  E. 


Bl.&El 

Eq.  Ca.  Abr. 

Eq.  Rep 

Esp 

Exch.  Rep... 


Exp 

F 

F.  or  Fitz. 
F.  B.  C... 
F.&F 


F.  N.  B 

Fac.  Coll.  or  F.  C. 


New  Jersey. 
Kentucky... 
Texas 


New  York. 


Falc 

Falc.  &  Fitz. 


Far 

Feame 
Ferg.... 


Ff. 

Fisher. 
Fin 


U.  S.  Cir.  Courts. 


Fitz-G. 
Fl 


I, 


Drewrv  &  Smale's  Reports,  Chancery. 

Drury's  Reports,  Chanceiy,  Ireland. 

Dubitatur. 

Dudley. 

Dudley's  Law. 

Dudley's  Equity. 

Duer. 

Duff  on  Convey;ffncing,  Scotland. 

Dugdale's  Origines. 

Dugdale's  Summons. 

Duke's  Charitable  Uses. 

Dunlop,  Bell,  and  Murray's  Reports, 
Court  of  Session. 

Durnford  and  East,  or  Term  Reports, 
K.  B. 

Durie 's  Reports,  Court  of  Session. 

Dutcher. 

Duval. 

Duval. 

Easter  Term. 

Eccles.  and  Admiralty  Reports. 

Earl  of  Coventry's  Case. 

Eagle  and  Younge's  Tithe  Cases. 

East's  Reports,  K.  B. 

East's  Pleas  of  the  Crown. 

Eden's  Rep.  of  Northington's  Cases, 
Chancery. 

Edgar's  Reports,  Court  of  Session. 

Edicts  of  Justinian. 

Edwards  Vice  Chancery. 

Edwards'  Admiralty  Reports. 

Ellis,  Best,  and  Smith's  Reports,  Q>  B. 

Ellis  and  Blackburn,  Reports,  Q.^. 

Ellis,  Blackburn,  and  Ellis'  Keports, 
Q.  B. 

Ellis  and  Ellis'  Report**,  Q.  B. 

Equity  Cases  Abridged. 

Equity  Reports. 

Espinasse's  Rep.  or  Digest,  N.  P. 

Welsby,  Hurls  tone,  and  Grordon's  Re- 
ports. 

Expired. 

Consuetudines  Feudorum. 

Fitzherbert. 

Fonblanque's  Bankruptcy  Cases. 

Foster  and  Finlayson's  Reports,  Nisi 
Prius. 

Fitz-Nat.  Brevium. 

Faculty  Collection  of  Reports,  Court 
of  Session. 

Falconer's  Reports,  Court  of  Session. 

Falconer  and  Fitzherbert,  Election 
Cases. 

Farresley  (7  Mod.  Rep.) 

Feame  on  Remainders. 

Fergusson's  Consistory  Reports,  Scot- 
land. 

Pandectse  (Juris  Civilis). 

Fisher. 

Finch's  Reports,  Chanceiy. 

Fitz-Gibbons'  Reports,  K.  B. 

Fleta. 
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Fla 

Flan.  &  K, 


Florida 


Fol 

Fol.  Diet. 


Fonbl 

For 

For.Pla 

Forb 

Forester 

Fort,  de  Laud. 

Fortes 

Fost.  Forst 

Fount 


Fox  &  S. 
fr 


Fra.  M. 
Fraser., 


Free.  Chy 

Freem.  K.  B. 
Freem.  Ch..... 
G.  &  J 


Missis.sippi. 


Gaii 

Gal.  &  Dav 

Gall 

Gaz.  B 

Geo 

Geo.  Dec 

Gib.  Cod 

Gif. 

Gilb.  C.  P 

Gill 

Gill  &  Johns... 

6-10  III 

Gilmer,  or  Va. 

Gilm 

Gilp 

Gl 

Glanv 

Glassc 


U.  S.  1st  Cir.  Ct... 


Georgia 
Georgia 


Maryland 
Maryland 
Illinois .... 
Virginia.., 


U.  S.  Penn.  Dist. 


Godb 

Godol 

Golds 

Goaf. 

Gow'9  N.  P.  C. 

Grant's  Cas 

Gratt 

Gray 

Green 

Green  Ch 

Green  C.  E.  Ch. 

Greene 

Gro.  de  J.  B 

Gundry 

Gwm 


Pennsjrlvania. 

Virginia 

Massachusetts 
New  Jersey ... 
New  Jersey  ... 
New  Jersey  ... 
Iowa 


Florida. 

Flanagan  and  Kelly's  Reports,  Rolls, 
Ireland. 

Foley's  Poor  Laws. 

Kanies  and  Woodhouselee,  Dictionary, 

j     Court  of  Session. 

iFonblanque  on  Equity, 

^Forrest's  Keports,  Ex. 

Brown's  Formulae. 

Forbes'  Decisions,  Court  of  Session. 

•  Cases  time  of  Talbot,  Chancery. 

Fortescue  dc  laudibus  AnglisB  Legum. 

Fortescue's  Reports,  K  B. 

Foster's  Reports,  Crown  Law. 

Fountainhall's  Decisions,  Court  of 
Session. 

Fox  and  Smith's  Reports,  K.  B.,  Ire- 
land. 

Fragment,  or  Excerpt,  or  Laws,  in 
titles  of  Pandects. 

Francis'  Maxims. 

Fraser  on  Personal  and  Domestic  Re- 
lations, Scotland. 

Freeman's  Chancery  Rejports. 

I  Freeman's  Reports,  K.  B. 

Freeman's  Chancery. 

Glyn  and  Jameson,  Bankruptcy  Re- 

I    ports. 

Gnii  Institutionum  Commentarii  lY. 

Gale  and  Davison's  Reports,  K.  B. 

Gallison. 

Gazette  of  Bankruptcy. 

Gaorgia. 

Georgia  Decisions. 

Gibson's  Codex 

Giffard's  Reports,  Chancery. 

Gilbert's  Common  Pleas. 

Gill. 

Gill  &  Johnson. 

Gilman. 

Gilmer. 

Gilmour's  Reports,  Court  of  Session. 

Gilpin. 

Glossa,  a  Gloss  or  Interpretation.    . 

Glanville  de  Legibus. 

Glasscock's  Reports  in  all  the  Courts, 

I    Ireland. 

Godbolt's  Reports,  K.  B. 

Godolphin. 

Gouldesborough's  Reports,  K.  B. 

Gosford's  Reports,  Court  of  Session. 

Gow's  Nisi  Prius  Cases. 

Grant, 

Grattan. 

Gray. 

Green. 

Green's  Chancery. 

Green's  (C.  E.)  Chancery. 

Greene. 

'Grotius  de  Jure  Belli. 

Gundry  MSS. 

■GwUlim's  Tithe  Cases. 


j  —  vol.  i. 


Ixxiv 


LIST  OP  ABBKEVIATIONS. 


Abbreviations. 


H.  or  Hil 

H.&C 

H.&  N 

H.  H.  P.  C 

H.  L.  Rep.,  or  Cas.. 


H.  P.  C... 
Ha.  &  Tw. 
Had 


Hagans 

Hag.  Ec 

Hag.  Con 

Has.  Adm 

Haues 

HaleC.  L 

Hall 

HalBt 

Halst.  Ch 

Hand 

Hans 

Hanm 

Hare 

Hard 

Hardin 

Hare 

Harp 

Harp.  Eq 

Harring 

Harring.  Mich.  Ch. 

ia-24  Penn.  St 

Har.&Gill 

Har.  &  Johns 

Har.  &  M 

Har.  (N.J.) 

Harr.  Dig 

Hawk.  P.  C 

Hawkins 

Hawks 

Hayw.  (N.  C.) 

Hayw.  (Tenn) 

Hayes 

Hayes  &  J 


Head 

Hein 

Hem.  &  M 

Hemp. 

Hemp 

Hen.  &  Mun 

Her 

Het 

Hill(N.  y.) 

Hill  (8.  C.) 

Hill  Eq 

Hill  &  Denio 

Hilt.  C.  P 

Hob 

Hoff.  Land  Cases. 

Hoflfm.  Ch 

Hog 

Holoombe 


Keports  and  Authorities. 


West  Virginia. 


New  York.., 
New  Jersey 
New  Jersey 
Ohio 


Kentucky 


Hilary  Term. 

Hurlstone  and  Coltman's  Reports,  Ex. 

Hurlstone  and  Norman's  Reports,  Ex. 

Hale's  Hist. 'Plac.  Cor. 

Clark  and  Finnelly's  House  of  Lords' 
Reps.,  New  Series. 

Hale's  Pleas  of  the  Crown. 

Hall  and  Twells,  Chancery  Reports. 

;Karl  of  Haddington's  Reports,  Court 
of  Session. 

Hagans. 

Haggard's  Ecclesiastical  Reports. 

Haggard's  Consistory  Reports. 

Haggard's  Admiralty  Reports.  ^ 

Halle's  Decisions,  Court  of  Session. 

Hale's  Common  Law. 

Hall's  Superior  Court. 

Halstod. 

Halsted's  Chancery. 

Handy. 

Hansard's  Entries. 

Hanmer's  Lord  Kenyon's  Notes,  K.  B. 

Harcarse's  Decisions,  Court  of  Session. 

Hardrcs  Reports,  Ex. 

Hardin. 

Hare's  Reports,  Chancery. 

Harper's  Law. 

Harper's  Equity. 

Harrington. 

Harrington's  Chancery. 

Harris. 

Harris  &  Gill. 

Harris  &  Johnson. 

Harris  &  McHenry, 

Harrison. 

Harrison's  Digest,  all  the  Courts. 

Hawkins  Pleas  of  the  Crown. 

Louisiana Hawkins. 

North  Carolina Hawks. 

North  Carolina j  Haywood.    Vols.  1  and  2. 

Tennessee Haywood.    Vols.  3,  4,  and  5. 

Hayes'  Reports,  Exchequer,  Ireland. 

Hayes  and  Jones'  Reports,  Exch.,  Ire- 
land. 

Tennessee Head. 

'Heineccius. 

Hemming  and  Miller,  Chanoery. 

U.  S.  9th  Cir.  Ct..  Hempstead. 
U.  S.  Ark.  Dist....  Hempstead. 

Virginia Hening  &  Munford. 

Heme. 

Hetley's  Reports,  C.  P. 

New  York ....Hill. 

South  Carolina...*.. 'Hill's  Law. 


South  Carolina 
South  Carolina 

Delaw^are 

Michigan 

Penn!^ylvania... 

Maryland 

Maryland 

Maryland 

New  Jersey  ..... 


South  Carolina 
New  York 


Hill's  Equity. 

Hill  &  Denio  (Lalor's  Supplement). 

New  York 'Hilton*s  Common  Pleas. 

Hobart's  Reports,  K.  B. 

Hoffman. 

Hoffman's  V.  Chancery. 

Hogan's  Reports,  Rolls,  Ireland. 

Holecombe. 


California . 
New  York 


U.  S.  Supreme  Ct. 
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State. 


Reports  and  Authorities. 


Holt 

Holt  N.  P.... 
Home  (Clk). 


Hope 

Hope  Min.  Pr. 
Hope  Mfg.  Pr. 


Hopk.  Ch. 
Hopk 


Houst 

Hov.  Suppl. 


How.  S.  C. 
How.  Ca... 
How.  Pr... 
Hughes  .... 

Humph 

Hud.  &  B. 


Hugh 

Hume  Com. 


Hume~. 
Hunter. 


Hut. 
111.... 


Ind 

Imp.  K.  B. 
In  F 


In  P.  Pr. 
In  Pr 


Ins 

I,  2,  Inst 

Inst.,  1,  2,  3.... 
Inst.  I.,  2,  3,  1. 


Iowa 

Ired 

Ired.   Eq. 

Ir.  Law  &  Eq. 
Ir.  Law  &  Ch. 


Iv.  Ersk. 

J.  Ctus 

J.  &  W.  or  Jac.  &  W. 


Jac.  or  Jacob. 

Jan.  Angl , 

Jebb  C.  C 

Jebb&B 


Jebb  &  8. 


Jeff.  Va, 
Jenk 


New  York 

U.  S.  Dist.  Court. 


Delaware. 


U.  S.  Supreme  Ct. 

New  York 

New  York 

Kentucky 

Tennessee 


Illinois- 
Indiana 


Iowa , 

North  Carolina. 
North  Carolina. 


Virginia. 


Holt's  Reptorts,  K.  B. 

Holt's  Nisi  Prius  Reports. 

Clerk  Home's  Reports,  Court  of  Ses- 
sion. 

Thomas  Hope's  Reports,  Court  of  Ses- 
sion. 

Sir  Thomas  Hoi)e's  Minor  Practicks 
[«ic]j  Scotland. 

Sir  Thomas  Hope's  Major  Practicks 
[sic],  Scotland. 

Hopkms'  Chancery. 

Hopkinson's  Adm.  Decisions  (in  Gil- 
pm's  Rep.) 

Houston. 

Hovenden's  Supplement  to  Veasey 
Junr. 

Howard. 

Howard's  Court  of  Appeals  Cases. 

Howard's  Practice  Reports. 

Hughes. 

Humphreys. 

Hudson  and  Brooke's  Reports,  K.  B., 
Ireland. 

Hughe's  Entries. 

Hume's  Commentaries  on  Crimes, 
Scotland. 

Hume's  Decisions,  Court  of  Session. 

Hunter's  Law  of  Landlord  and  Ten- 
ant, Scotland. 

Huttoh's  Reports,  C.  P. 

Illinois. 

Indiana. 

Impey's  Practice,  K.  B. 

In  fine.  At  the  end  of  a  title,  law,  or 
paragraph. 

In  fine  principii. 

In  principio.  In  the  beginning,  and 
before  the  first  paragrapn  of  a  law. 

Insurance. 

(1, 2)  Coke's  Inst 

Justinian's  Inst.  lib.  1,  tit.  2,  sec.  3. 

Justinian's  Institutes,  Lib.  I,  tit  2, 
sec.  31. 

Iowa. 

Iredell's  Law. 

Iredell's  Equity. 

Irish  Law  and  Equity  Reports,  Ireland. 

Irish  Law  and  Equity  Keporta,  Ire- 
land, New  Series. 

Ivory's  Notes  on  Erskine's  Institutes. 

Juris  Consultus. 

Jacob  and  Walker's  Reports,  Chan- 
cery. 

Jacob's  Reports,  Chancery. 

Jani  Anglorum. 

Jebb's  Crown  Cases,  Ireland. 

Jebb  and  Bourke's  Reports,  K.  B., 
Ireland. 

Jebb  and  Syme's  Reports,  K.  B.,  Ire- 
land. 
Jefferson. 
Jenkins'  Reports,  Ex. 
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John 

John.  &  H. 


Johns 

Johns.  Cas.... 

Johns.  Gh 

Jon.  1,  2. 

Jones  T 

Jones  W 

Jones 

Jones 

Jones  Equity. 
Jones  &  C... 


Jo.  &  Lat. 


Jud 

Jur 

Jur.  N.  S 

Jur.  (8c.) 

Jur.  St 

Just.  Inst 

K.  B 

K.  C.  R 

K.  &  G.  R.  C. 

Karnes 

Karnes'  £luc... 


Karnes'  Rem.  D. 

Karnes'  8.  D 

Karnes'  Tr 


Kan 

Kay 

Kay  &  J. 

Keb 

Keen 

Kel 

Kel.  1,  2. 


Keilw.  Kel... 

Ken 

Kent  Comm. 


Keny.. 
Keyes. 
Kifk... 


State. 


Kit 

Kn , 

Kn.  &  O 

Ky.  Dec... 

L.  &  G.  tenoip  Flunker. 


L.  I.  L 

L.J 

L.  M.  &  p. 


L*  &  M 


New  York.... 
New  York.... 
New  York.... 


North  Carolina. 
North  Carolina. 


Kansas. 


New  York. 


Kentucky 


Reports  and  Authorities. 


Johnson's  Reports,  Chancery. 

Johnson    and    Hemming's    ReportSt 
Chancery. 

Johnson. 

Johnson's  Cases. 

Johnson's  Chancery. 

Jones'  W.  and  T.  Reports,  K.  B. 

Jones'  Reports,  K.  B. 

Jones'  Reports,  K.  B. 

Jones'  Reports,  Exch.,  Ireland. 

Jones'  Law. 

Jones'  Equity. 

Jones  and    Carey's   Reports,  Exch., 
Ireland. 

Jones  and  Latouche's  Reports,  Chan- 
cery, Ireland. 

Judgments.  " 

The  Jurist  Reports  in  all  the  Courts. 

Jurist,  New  Series. 

Scottish  Jurist,  Court  of  Session. 

J  uridical  Styles^  Scotland. 

Justinian's  Institutes. 

King's  Bench. 

Rep.  temp  King,  C.  Chancery. 

Keane  and  Grant's  Registration  Cases. 

Kames'  Decisions,  Court  of  Session. 

Kames'  Elucidations  of  the  Law  of 
Scotland. 

Kames'  Remarkable  Decisions,  Court 
of  Session. 

Kames'  Select  Decisions,  Court  of  Ses- 
sion. 

Kames'  Historical  Law  Tracts,  Scot- 
land. 

Kansas. 

Kay's  Reports,  Chancery, 

Kav  and  tJohnson's  Reports,  Chancery. 

Keole's  Reports,  K.  B. 

Keen's  Reports,  Rolls  Court. 

Sir  John  KeljTig's  Reports,  K.  B. 

William  Kelynge's  Reports,  2  parts, 
Chancery. 

Keilwey *s  jReports,  K.  B. 

Ken  net. 

Kent's  Commentaries  on  the  Law  of 
the  United  States. 

Kenyon's  Notes,  by  Hammer,  K.  B. 

Keyes. 

Lord  Kilkerran's  Decisions,  Court  of 
Session. 

Kitchen. 

Knapp's  Reports.  Privy  Council. 

Knapp  and  Ombler,  Election  Cases. 

Kentucky  Decisions. 

Lloyd  and  Goold  temp  Plunket,  Chy., 
Ireland. 

Lincoln's  Inn  Library. 

Law  Journal,  Reports  in  all  the  Courts. 

Lowndes,  Maxwell,  and  Pollock's  Re- 
ports, Bail  Court. 

Lowndes,  Maxwell,  and  Pollock's  Re- 
ports, Bail  Court. 
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State. 


Reports  and  Authorities. 


L.  Mae 

L.  P.  B 

L.  Rev 

l!  &  Weisbi 


La. 

La.  or  La.  Reps. 

La.  Ann 

Lab 

Lansing 

Lat 

Law.  Rec 


Leg.  O.  or  Leg.  Obs- 

LdL  Ken 

Ld.  Kaym 

Leach 

Lee  &  H 

Leigh 

Leon 

Lester 

Lev... 

Lewis 

Lew.  C.  C 

Lex  Merc.  Red 

Ley 

Libb.  Ass 

Lib.  Int 

Lib.  Reg 

Lib.  Feud 


Lib.  Intr 

Lib.  PI 

Lil 

LiLAbr 

Lind.  or  Lynd. 

Lit 

Lit.  with  8 

Litt 

Litt.  Sel.  Ca.... 

Living 

Llo.  &  Qoo 


Locc 

Lockw.  R.  C. 

Lofft 

Long  Quinto. 
Lungf.iT...., 


Lud.  E.  C 

Lush 

Lut 

Lut.  B.  C 

Me.  or  Me.  Reps. 

M.  or  Mich 

M.,  D.  &  D 


M.  A  M'A.... 
M.  &  Ayr.  R. 


Louisiana.. 
Louisiana .. 
California... 
New  York. 


Virginia- 
Georgia  .. 
Nevada .. 


Kentucky .. 
Kentucky .. 
New  York- 


New  York. 


Maine. 


The  Law  Magazine. 

Paper  Book  of  Lawrence,  J. 

The  Law  Review. 

Law  Tinges,  Reports  in  all  the  Courts. 

Lloyd  and  Welsby's  Commercial  Re- 
ports. 

Lane's  Reports,  Exchequer. 

Louisiana. 

Louisiana. 

Labatt. 

Lansing. 

Latch's  Reports,  K.  B. 

Law    Recorder,   Reports   in   all   the 
Courts,  Ireland. 

The  Legal  Observer. 

KenyoTTs  Reports,  K.  B. 

Lord  Raymond's  Reports,  K.  B. 

Leach's  Crown  Law. 

Lee's  Cases  temp  Hardwicke,  K.  B. 

Leigh. 

Leonard's  Reports,  K.  B. 

Lester. 

Leving's  Reports,  K.  B. 

Lewis. 

Le win's  Crown  Cases. 

Lex  Mercatoria^y  Beawes. 

Ley's  Reports,  !K.  B. 

Liber  Assisarum,  Year  Book,  pt.  5. 

Liber  Intrationum. 

Register  Book. 

Liber  Feudorum,  usually  printed  at  the 
end  of  the  Corpus  Juris  Civilis. 

Old  Book  of  Entries. 

Liber  Placitandi. 

Lilly's  Reports  or  Entries. 

Lilly's  Practical  Rejgister. 

Lindewood  Provinciales. 

Littleton's  Reports,  C.  P. 

Littleton,  S.  for  Section. 

Littell. 

Littell's  Select  Cases. 

Livingston. 

Lloyd  and  Gould,  temp  Sugden,  Chy ., 
Ireland. 

Loccenius. 

Lockwood's  Reversed  Cases. 

Lofit's  Reports,  K.  B. 

Year  Book,  pt.  10,  K.  B. 

Longfield  and   Townsend's   Reports, 
Exch.,  Ireland. 

Luder's  Election  Cases. 

Lushington's  Admiralty  Reports. 

Lutwyche's  Reports,  C.  P. 

Lutwyche's  Registration  Cases. 

Maine. 

Michaelmas  Term. 

Montagu,  Deacon,  and  De  Gex's  Re- 
ports, Bankruptcy. 

Montagu   and   M'Arthur's    Reports, 
Bankruptcv. 

Montagu  and  Ayrton's  Reports,  Bank- 
ruptcy. 
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M.&Ayr.  B.  L 

M.  &  S.,  or  Mau.  &  Sel.. 
M.  &  W.,  or  Meo.  &  W. 

McCle 

M'Cle.A  Yo 

M'F.  R 


Mac.  &  G. 

Mac.  P.  C. 
Mack 


Mack.  R.  L. 
Mack.  Crim. 
Mack.  Obs... 


Mad.  &  R. 


Macph 

Macq.  H.  L.  Cas. 

Mad 

Madd 

Madd.  Ch 

Mai 

Man.  &  O 

Man.  &  R 

Manw 

Mar 

Marsh 

Marsh.  In 

Marsh.  A.  K 

Marsh.  J.  J 

Martin  (N.  C.).... 

Martin  (La.) 

Martin  N.S 

Mart.  &  Yerg..... 
Mau.  &  Pol.Sh.. 

Mas 

Mass.  or  Mas.  R... 
Md.  or  Md.  Reps. 

Md.  Ch.  Dec 

22-24  Conn 

M'All 

M'Art 

M'Bride 

1  Ohio  St 

M'Cord. 


IMontagu  and  Ayrton's  Bankrupt  Law. 

Maule  and  Selwyn's  Reports,  K.  B. 

Meeson  and  Welsby'e  Reports,  Ex. 

M'Cleland's  Reports,  £x. 

M^Cleland  and  lounge's  Reports,  Ex. 

MacFarlane's  Reports,  Jury  Court, 
Scotland. 

Macnaghten  and  Gordon's  Reports, 
Chancery. 

•Macrory's  Patent  Cases. 

Sir  G.  Mackenzie's  Institution  of  the 
Law  of  Scotland. 

Mackenzie's  Roman  Law. 

jSir  G.  Mackenzie's  Criminal  Law. 

Sir  G.  Mackenzie's  Observations  on 
Acts  of  Parliament. 

Maclean  and  Robinson's  Scotch  Ap- 
peals. 

Court  of  Session,  Third  Series. 

Macqueen's  Scotch  Appeal  Cases. 

Madox*^  Exchequer  and  Formulare. 

Haddock's  Report?,  Cliancery. 

Haddock's  Chancery  Practice. 

Halyne's  Lex  Hercatoria. 

'Manning  and  Granger's  Reports,  C.  P. 

iHanning  and  Ryland's  Reports, K.  B. 

'Hanwood's  Forest  Laws. 

Harch's  Reports,  K.  B. 

Harshall's  Reports,  C.  P. 

Harehall  on  Insurance. 

A.  K.  Harshall. 

J.  J.  Marshall. 


Kentucky 

Kentucky 

North  Carolina 'Martin. 

Louisiana Martin. 

Louisiana  .7 Hartin,  New  Series. 

Tennessee Hartin  and  Yerger. 

I  Haude  and  Pollock's  Law  of  Shipping. 

U.  S.  Ist  Cir.  Ct...|Mason. 

Hassachusetts Massachusetts. 

Maryland Haryland. 

Maryland Maryland  Ch.  Dec. 

Connecticut jHatson. 

U.  S.  C.  C.  Cal....  M'AUister. 

New  Jersey 

Hissouri 

Ohio 

South  Carolina 


H'Arter's  Chancery. 
H'Bride. 
M'Cook. 
H'Cord's  Law. 


M'CordEq 'South  Carolina H'Cord's  Equity. 

M'Lean U.  S.  7th  Cir.  Ct..  M'Lean. 


M'MuUan  Eq South  Carolina 

M'Mullan South  Carolina 

13  Mich Michigan 

Meek Florida 

Meigs Tennessee 

Mer.  or  Meriv 

Met 

Met.  Ky 

Middx.  Sit 

Mich 

Miles 

Milw 

Mitf. 


McHullan's  Equity. 
H'Mullan'sLaw. 
Meddaugh. 
Meek. 


Heijsp). 

Herivale's  Reports,  Chancery. 
Hassachusetts Hetcalf. 


Kentucky 


Hichigan 

Pennsylvania. 


Hetcalf. 

Sittings  for  Hiddlesex  at  Nbi  Prius. 

Hichigan. 

Hiles. 

Hil  ward's  Reports,Irish  Ecclesiastical. 

Mitford's  Pleadings. 
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Minn 

Min 

Miss,  or  Mis.  Reps 

Mo.  or  Mo.  Reps 

Mod.  Ca 

Mod.  C.  L.  &  £q.,  1,  2. 


Mod.  Ent 

Mod.  Int.  1,  2. 

Mod.  Rep 

Mol.  de  J.  M... 

Mol 

Mo 

Mon 

Mon.  B 

Mont.  B.  C-.... 
Mont.  &  B 


Mont.  &  Chit. 


Moo.  C.  C 

Moo.  &M 

Moo.  P.  C.  C... 
Moo.  Ind.  Ap. 

Moo.  &  R 

Moo.  J.  B 

Moo.  &  P 

Moo.  &  S 

Moore  (C.  P.). 
More  St 


Minnesota. 
Alabama... 
Mississippi 
Missouri.... 


Kentucky 
Kentucky 


M.  or  Mor.  Diet 


Morris 

Mo8 

Munf.... 

MuTph~ 

Marr..... 


My.  &  Cr 

Myl.A  K 

Napt 

N.  Benl 

N.  C,  or  No.  Ca.  Ecc. 
&M.  Cts 


N.  L 

N.  Nov. 
N.  R 


N.R 

N.  S 

N.H 

N.Y 

N.  Y.  Ct.  App. 

N.&M 

N.  C.  Term 


Minnesota. 

Minor. 

Mississippi. 

Missouri. 

Modem  Cases. 

Modem  Ca^es  in  Law  and  Equity  (8 
and  9  Mod.^  Rep.) 

Modern  Entries. 

Modus  Intrandi,  1.  2. 

Modem  Reports,  K.  B. 

Molloy's  dc  Jure  Maritime. 

Molloy's  Chancery  Reports,  Ireland. 

Moore's  Reports,  K.  B. 

Monroe  fT.  B.) 

Monroe  (B.) 

Montagu's  Reports,  Bankruptcy. 

Montagu  and  Bligh's  Reports,  Bank- 
ruptcy. 

Montagu  and  Chitty's  Reports,  Bank- 
ruptcv. 

Moody's  Crown  Cases. 

Moody  and  Malkin's  Reports,  N.  P. 

Moore's  Privy  Council  Cases. 

Moore's  India  Appeals. 

Moody  and  Robinson  Reports,  N.  P. 

J.  B.  Moore's  Reports,  C.  P. 

Moore  and  Payne's  Reports,  C.  P. 

Moore  and  Scott's  Reports,  C.  P. 

Moore's  Common  Pleas  Reports. 

More's  Notes  on  Stair's  Institutions, 
Scotland. 

Morison's   Dictionary   of   Decisions, 
Court  of  Session. 

Morris. 

Moseley's  Reports,  Chancery. 

Virginia 'Munford. 

North  Carolina :Murphey. 

Murray *8  Reports,  Jury  Court,  Scot- 
land. 

My  hie  and  Craig's  Reports,  Chancery. 

Mylne  and  Keen's  Reports,  Chancery. 

Napton. 

New  Benloe,  K.  B.  Reports. 


Missouri. 


Notes  of  Cases  in  the  Ecclesiastical 
and  Maritime  Courts. 

Nelson's  Lutwyche  Reports,  C.  P. 

Novella  (Juris  Civilis). 

New  Reports,  by  Bosanquet  and  Ful- 
ler, C.  P. 

Not  Reported. 

|New  Series. 

New  Hampshire...  j New  Hampshire. 

New  York New  York. 

New  York New  York  Court  of  Appeals, 


South  Carolina. 
North  Carolina. 


Nels. 

Nev [Nevada 

Nev.&M I .*.        • 

Nev.  &  P I iNevile  and  Perry's  Reports,  K.  B. 

New  Rep { INew  Reports  in  all  the  Courts. 


Nott  &  M'Cord. 

North  Carolina  Term. 

Nelson's  Reports,  Chancery. 

Nevada. 

Nevile  and  Manning's  Reports,  K,  B. 
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Newb.Adm : U.S.  Dist.  Mich- 
igan, etc iNewberry. 

Nicholl,  Hare,  and  Carrow,  Railway 

Cases.  • 


Nic.  Ha.  C. 


U.S.Ct.  of  Claims 


Ohio 

Ohio.... 
Oregon. 


U.  S.  Dist.  N.  y.. 
Oregon 


Tennessee 


New  York.... 

U.  S.  2d  Cir.  Ct... 


No.  N 

Nol.  Sett 

North 

Nott.  &  Hun 

Noy 

O.  Benl 

Off.  Br. 

Off.  Ex 

Ohio 

Ohio  St 

Or 

Ord.  Cla 

Ord.  Ch 

Orl.  Bridgman 

Olcott 

Olney 

Ought 

Overt,  or  Tenn 

Ow 

P.  C 

P.  C.  Act 

P.  &  D.  or  Per.  &  Dav 

P.  Pas 

P.  R.  C.  P 

P.  W 

Paige  Ch 

Paine 

Pal 

Par 

Park  Ins 

Parker  C.« 

Pars.  Cas 

Pasch Texas 

Pat.  Add.  Bas ' 

Pea....?.?. I 

Peak.  Ad.  Cas ' 

Peak.  N.  P.  C ' 

P.  &  H Virginia 

Peck Tennessee 

Pen I  New  Jersey.. 

Penn.  St Pennsylvania 

Penn.  Rep Pennsylvania 

Perk 

Per.&K 

Pet.  Ad.  Dec 

xct.  \jm  \j,  XV.. ......... ......  u.  id.  od  v^ir.  vyt... 

Pet U.S.  Supr.  Court 

Pet.  Cond 

Ph 

Ph.Ev 

Pick 'Mas$>achusetts .. 

Phil.  Law 'North  Carolina 

Phil.  Eq North  Carolina 

Phillim 

Pig 

Pig.  &R 

PUCom 

P.  pla.  P.  p 


Novie  Narrationes. 
Nolan^s  Settlement  Cases. 
Northington's  Reports,  by  Eden,  Chy. 
Nott  and  Huntington. 
Noy's  Reports,  K.  B. 
Old  Benloe,  C.  P. 
Officina  Brevium. 
Office  of  Executors. 
Ohio. 

Ohio  State. 
Oregon. 

Orders,  Lord  Clarendon's. 
Orders  in  Chancery. 
Orlando  Bridgman's  Reports,  C.  P. 
Olcott. 
Olnoy. 

Oughton's  Ordo  Judiciorum. 
Ovei-ton. 

Owen's  Reports,  K.  B. 
Pleas  of  the  Crown. 
Probate  Court  Act. 
Perry  and  Davison's  Reports,  K.  B. 
Easter  Term. 

Practical  Register  in  Common  Pleas. 
Peere  Williams*  Repoits,  Chancery. 
Paige's  Chancery. 
Paine. 

Palmer's  Reports,  K.  B. 
Parker's  Reports,  Ex. 
Park  on  Insurance. 
Parker's  Criminal  Reports. 
Parsons'  Equity  Cases. 
Paschal. 

Parton's  Appeal  Cases  House  of  Lords. 
Peake's  Rtrports,  N.  P. 
Peake's  Additional  Cases. 
Peake's  Nisi  Prius  Cases. 
Patton  and  Heath. 
Peck. 

Pennington 
Pennsylvania  State. 
Penrose  and  Watts. 
Perkins'  Conveyances. 
Perry  and  Knapp,  Election  Casea. 
Peters'  Admiralty. 
Peters'  Circuit  Court. 
Peters. 
U.  S.  Supr.  Court  Peters'  Condensed. 

Phillip's  Reports,  Chancery. 

Phillip's  Evidence. 

Pickering. 

Phillips' Xaw. 

Phillips'  Equity. 

Phillmore's  Reports,  Ecclesiastical. 

Pigott's  Recoveries. 

Piggott  and  Rod  well's  Election  Cases. 

Plowden's  Com.  or  Reports,  K.  B. 

Placita. 


New  York 

Pennsylvania. 


U.  S.  Penn.  Dist. 
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Pol 

Poph 

2Poph 

Port 

Post 

Poatleth.  Diet. 


Pow.  B.  Sb  D. 


Pr.  Ch 

Pr.  Co 

Pr.  Pale— 


Pr.  'Rett.  Ch.... 

Pres.  Conv 

Pres.  Abs 

Pre8.Es 

Pres.  Shep.  T. 
Price  or  I'r-.... 

PriT.  Lond 

Pr.  St 


Alabama. 
Missouri- 


Attach. 
B 


War 

uin 

ti  Quinto. 


B.S.L 

11.T.H 

R.T.H 

RaU.C. 

Band 

Bast 

Bawle 

Bawle,  Pen.,  &  Watts... 

Bay.  T 

Baym 

Bed.  on  Car.,  etc 

Bedf. 

Beev.  E.  L. 

BeiF.  Brev 

Beg.  PI 

Beg.  Jud. 

Beg.Mij 

Bep.  (1,2,  etc.) 

Bep.  Ch 

Rep.Eq 

Bep.  Q.  A 

Bep.  temp  Pinch. 

B.I 

Bice 

Bice  Eq 

Bich.. 

Bich.  Eq 

Bich.  Eq.  Ca. 

Bich- 

Bich.C.  P 

Bidgw.  Ap 

B)dge&H 

Bilqr 

k — ^vol.  i. 


Massachusetts 


Virginia. 


Pennsylvania. 
Pennsylvania., 


New  York.. 
New  York.. 


Bhode  Island 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

New  Hampshire... 


South  Carolina..... 


PoUexfen's  Beports,  K,  B. 

Popham's  Reports,  K.  B. 

Cases  at  the  end  of  Popham's  Beports. 

Porter. 

Post. 

Postlethwaite's  Universal  Dictionary 

of  Trade  and  Commerce. 
Power,  Bodwell,  and  Dew's  Election 

Cases. 
Precedents  in  Chancery  (Finch.) 
Prerogative  Court. 
President  Falconer's  Beports,  Court 

of  Session. 
Practical  Begister  in  Chancery. 
Preston's  Conveyancing. 
Preston  on  Abstracts. 
Preston  on  Estates. 
Sheppard's  Touchstone,  by  Preston. 
Price's  Beports,  Exchequer. 
Privilegia  liondini. 
Private  Statute. 
Quorum. 

Quoniam  Attachiamenta. 
Adolphus  and  Ellis,  Queen's  Bench 

Reports,  New  Series. 

uo  Warranto. 

uincey. 
*  ear  Book,  5  Heniy  V. 
Resolved,  Repealea. 
Reading  Statute  Law. 
Reports  time  of  Hardwicke,C.J.  B.  R. 
Reports  time  of  Holt,  C.  J.  B.  R. 
Railway  Cases. 
Randolph. 

RastelFs  Entries  and  Statutes. 
Rawle. 

Rawle,  Penrose,  and  Watts. 
Sir  Thomas  Raymond's  Reports,  K.  B. 
Raymond. 

Redfleld  on  Carriers,  etc. 
Redfield's  Surrogate. 
Reeve's  English  Jdaw. 
Register  of  Writs. 
Regula  Placitandi. 
Registrum  Judiciale. 
Rooks  of  Regiam  Magistatem,  Scotl'd. 
1,  2  Coke's  Reports,  etc. 
Renorts  in  Chancery. 
Gilbert's  Reports  in  Equity. 
Reports  time  of  (Jueen  Anne. 
Finch's  Reports,  Chanceiy. 
Rhode  Island. 
Rice's  Law. 
Rice's  Equity. 
Richardson's  Law. 
Richardson's  Equity. 
Richardson's  Equity  Cases. 
Richardson. 

Richardson's  Practice.Common  Pleas. 
Ridgeway's  Appeals,  Ireland. 
Ridgewa^,  temp  Hardwicke,  Chy. 
Riley's  Law. 
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Ridg.  L.  &  S. 

Riley's  Eq 

Rob 


South  Carolina. 


Robards. 
Rob.  A.. 


:  Texas 


Robb. 


Robb.  E 

Robert  (1-4) 

Robert.  Ap. 

Roll,  and  Roll.  Abr., 

RoU 

Rose 

Ross 


U.    S.  Supr.  and 
Cir.  Courts 


New  York. 


Ross  L.  C. 

Root 

Rub 


Run.  llject. 

Rush 

Russ 


Russ.  &  M. 
Russ.  &  R.. 

Ry.  P 

Ry.  &  M.... 

Sec.  or  i 

S.  B 

S.  C. 


Connecticut 


S.  C.  Rep South  Carolina. 

S.  C.  C 

S.  C.  Rep 


S.  or  S.  &  D. 


S.  P 

S.  &  S.  or  Sim.  &  St. 
S.  &  Sm 


Salk 

Sand 

Sand.  Ch... 
Sau.  &  Sc. 


Saund.  &  C. 

Saund 

Sav 

Saxt.  Ch 

Say 

Sc.  Jur 

Scac 

Sch.  &  Lef..< 


Sco.  or  Scott. 
Sco.  N.  R.... 
Scriv.  Cop...., 
Sclw.  N.P... 

Sect 

8el.  Ca 

Seld 

Sem 


New  York. 
New  York. 


New  Jersey. 


Ridgeway^  Lapp,  and  Schoales'  Re- 

Sorts,  K.  B.  Irelajid. 
By's  Equity. 
Robmson's  Entries. 
Robards. 

Robinson's    Reports    Admiralty,    or 
Robertson  Reports  of  Appeals. 

Robb. 

Robertson's  Ecclesiastical  Reports. 

Robertson. 

Robertson's  Appeal  Cases,  Scotland. 

Rolle,  Reports  and  Abridgment. 

Roll  of  the  Term. 

Rose's  Beports,  Bankruptcy. 

Ross's    Lectures    on   Conveyancing, 

etc.,  Scotland. 
Ross'  Leading  Cases. 
Root. 

Rubrics.    In  such  a  Rubric  or  Title. 
Runnington's  Ejectment. 
Rushworth's  Collections. 
'Russell's  Renorts,  Chancery. 
I  Russell  and  Mylne's  Reports,  Chy. 
1  Russell  and  Ryan's  Crown  Cases. 
Rymer's  FoBdera. 
Ryan  and  Moody,  N.  P.  Reports. 
Section. 
Upper  Bench. 
Same  Case. 
South  Carolina. 
Select  Chanceiy  Cases. 
Supreme  Court  (in  reference  to  citation 

of  American)  Reports. 
Shaw  and  Dunlop,  Court  of  Session, 

First  Series. 
Same  Point  or  Principle. 
Simon's  and  Stuart's  Reports,  Chv. 
Searle  and  Smith's  Reports,  Probate 

and  Divorce. 
Salkeld's  Reports,  K.  B. 
Sandford. 

Sandford's  Vice  Chancery. 
Sausse  and   Scully's  Reports,  Rolls, 

Ireland. 
Saunders  and  Cole,  Bail  Court  Reps. 
Saunders'  Reports,  K.  B. 
Savile's  Reports,  C.  P. 
Saxton's  Chancery. 
Sayer's  Reports,  K.  B. 
Scottish  Jurist,  Court  of  Session. 
Scaccaria  Curia,  Court  of  Exchequer. 
Schoale  and  Lei&oy's  Reports,  Cnan- 

ceiy,  Ireland. 
Scott's  Reports,  C.  P. 
Scott's  New  Reports,  C.  P. 
Scriven  on  the  Law  of  Copyholds. 
Selwyn's  Nisi  Prius. 
Section. 

Select  Cases,  Chancery. 
Selden. 
Semble,  seems. 
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Sh. 

8h.  App. 


Sh.  Dig...... 

Sh.  &  McL. 


Shand  Pr 

Shep.  Touch 

Show 

Shower's  P.  C 

Sid..: 

Sim.  or  Sim.  N.  S. 


Skene. 


Skin 

Sm.  &  G 

Sm.  Action 

Sm.  Ck)n 

Sm.  Landl.  &  Ten. 

Sm.  L.  C 

Sm.  Merc.  Law.... 


Sm.  £q.  Manual... 
Sm.  Law  of  Prop. 


Sm.  Mast.  &  Senr. 
Smi.  SbBbL. 


Smith 

Sm.  A  M.  Gh... 

Smith 

Smith  (Ind.).... 

Smith  C.  P 

Smith  &  Bates. 

Smythe 

Sneed 

South 

Sol.  J 

8om 

Speers 

Speers'  Eq 

Spel 

Spencer 

Spottis 


Spottbwoode 

Sprague 

St. 


State. 


Beports  and  Authorities. 


Stair. 

Stark.  C.  L 

Stark.  Ev 

Stark.  N.P 

Stat.  W 

Staunf.  St.  P.  C.  &  Pr. 

Staph.  Com 

Stew 


Mississippi 

Ohio 

Indiana 

New  York 

U.  S.  Supr.  Court 


Tennessee.... 
New  Jersey. 


South  Carolina..... 
South  Carolina 


New  Jersey. 


U.S.  Dist.  Mass... 


Alabama.. 


Session  Cases,  and  Carrow,  Hamerton, 
and  Allen. 

Shaw  Reports.  Court  of  Session 
Cases,  First  oeries. 

Shaw's  Report  of  Appeal  Cases,  House 
of  Lords. 

Shaw's  Digest  of  Decisions,  ScotUnd. 

Shaw  and  McLean's  Reports  of  Appeal 
Cases,  House  of  Lords. 

Shand's  Practice,  Court  of  Session. 

Sheppard's  Touchstone. 

Shower's  Reports,  K.  B. 

Shower's  Parliament  Cases. 

Siderfin's  Reports,  K.  B. 

Simons,  or  Simons'  New  Series  Re- 
ports, Chancery. 

Sir  John  Skene's  De  Verborum  Sig- 
nificatione. 

Skinner's  Reports,  E.  B. 

Smale  &  Ginard's  Reports,  Chanceiy. 

Smith's  (John  W.)  Action  at  Law. 

Smith's  Contracts. 

Smith's  Landlord  and  Tenant. 

Smith's  Leading  Cases. 

Smith's  Compendium  of  Mercantile 
Law. 

Smith's  (Jos.  W.)  Manual  of  Equity. 

Smith's  Compendium  of  the  Law  of 
Real  and  Personal  Property. 

Smith's  (Charles  Man  ley)  Master  and 
Servant. 

Smith  and  Batty's  Reports,  K.  B., 
Ireland. 

Smith's  Reports,  E.  B. 

Smedtjs  ana  Marshall's  Chanceiy. 

Smith. 

Smith. 

Smith's  Common  Pleas. 

Smith  and  Bates. 

Smythe's  Reports,  C.  P.,  Ireland. 

Sneed. 

Southard. 

Solicitor's  Journal. 

Somner,  Somers. 

Speers'  Law. 

Speers'  Equity. 

Spelman. 

Spencer. 

Sir  R.  Spottiswoode's  Reports,  Court 
of  Session. 

Spottiswoode's  Styles,  Scotland. 

Sprague. 

Stair"s  Institutions  of  the  Law  of  Scot- 
land. 

Lord  Stair's  Reports,  Court  of  Session. 

Starkie's  Criminal  Law. 

Starkie's  Evidence. 

Starkie's  Reports,  N.  P. 

Stat.  Westminster. 

Staunforde,  Pleas  and  Prerogative. 

Stephen's  Commentaries. 

Stewart. 
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Stew.  &  Port. 
Stew.  Ans 


Stock 

Stockt.  Ch 

Story 

Story  L.  U.  8. 
Story  B.  Exch. 

Story  Bail 

Story  Con 

Story  Const 

Story  Eq.  Jur. 
Story  Eq.  PI... 

StoiyPl 

Stoiy  Pr 

Stra 

Strob 

Strob.  Eq 

Stuart 


Sty 

St.  Tri 

Sug.  V.  &  P.. 

Sug.  P 

Sumn 

Sup.  Ct.  U.  S 

Sup.  Ct.  U.  S.  C.  R 

Sw.  Ad 
Sw.  &  Tr 


Swan 
Swans 

Swin 

T.  &M 


T.  R. 
T.  R. 


T.  R.  E.  or  T.  E.  R. 

Taml 

Tapp 

Taunt 

Taylor 

Tenn.  or  Overt. 

Texas 

Th 

Th.  Dig 

Th.  Br 

Thach.  C.  C 

Tinw 


Reports  and  Authorities. 


U.  S.  1st  Cir.  Ct.. 
United  States 


Tidd  P 

Toth 

Tr.  Eq 

Trem 

Trin 

Tudor  Ca.  M.  L.... 


Tudor  Cas.  Pr. 
Turn 


Alabama Stewart  and  Porter. 

Sir  J.  Stewart's  Answer  to  Dirleton'g 

I    Doubts,  Scotland. 

Maryland Stockett. 

New  Jersey Stockton's  Chanceiy. 

U.  S.  1st  Cir.  Ct...  Story. 

Story's  Laws  of  the  United  States. 

Story's  Bills  of  Exchange. 

Story  on  Bailments. 

Story's  Conflict  of  Laws.^ 

Story  upon  the  Constitution. 

Story's  Equity  Jurisprudence. 

Story's  Equity  Pleading. 

Story's  Pleading. 

jStory's  Promissory  Notes. 

Strange's  Reports,  K.  B. 

South  Carolina... . .  I  Strobhart's  Law. 
South  Carolina i  Strobhart's  Equity. 

Stuart,  Milne,  and  Peddie's  Court  of 
Session  Reports. 

Style's  Reports,  K.  B. 

State  Trials. 

Sugden's  Vendors. 

Sugden's  Powers. 

Sumner. 

Supreme  Court  of  the  United  States. 

Supreme  Court  United  States,  Con- 
densed Reports. 

Swabey's  Aamiralty  Reports. 

Swabey  and  Tristram's  Reports,  Pro- 
bate and  Divorce. 

Swan. 

Swanston's  Reports,  Chancery. 

Swinbum  on  Wills. 

Temple  and  Mew's  Criminal  Appeal 
Cases. 

Teste  Rogo. 

Term  Reports  (Dumford  and  East), 
K.  B. 

Tempore  Regis  Edwardi. 

Tamlyn's  Reports,  Rolls. 

Tappan. 

Taunton's  Reports  C.  P. 

Taylor. 

Tennessee. 

Texas. 

Thompson  on  Bills  and  Notes,  Sootl'd. 

Theloall's  Digest. 

Thesaurus  Brevium. 

Thacher's  Criminal  Cases. 

Lord  Tinwald's  Reports,  Court  of  Ses- 
sion. 

Tidd's  Practice. 

Tothill's  Reports,  Chancery. 

Treatise  of  Equity. 

Tremaine,  Pleas  of  Crown. 

Trinity  Term. 

Tudor s  Leading  Cases  on  Mercantile 
Law. 

Tudor's  Leading  Cases  on  Real  PTx>p- 
erty. 

Turner. 


Ohio 


North  Carolina.... 

Tennessee 

Texas 


Massachusetts 


LIST  OJ  ABBBBVIATIONS. 


Ixxxv 


Abbreviationg. 


State. 


Reports  and  Authorities. 


Tarn.  &  R. 
Tnck. 


.&G. 


U.  K 

TJlp 

XT.  S.  Sp.  Ct 

v.  &  B.  or  Yes.  &  Bea. 

Va.  Cas 

Van  Ness 

Vatt. 

Vaugh 

Vent 

Ves 

Yes.  Jim 

Vet.  Entr 

Vet.  N.  Br- 

Vem 

Vem.&S 


Vid 

Vin.  Abr 

Vin.  Sup 

Vt- 

Vrom 

W.  Ij  W.2.... 

W.  R 

W.  &  S.  App. 


Wall.  S.  O 

Wall 

Wall.,  Jr 

Wallis 

Walk.  Ch 

Ware 

Wash 

Wats ^ 

Wat.  Cop 

Watts.. 

Web.  P.  C 

Welsh 

Wend 

Went.  Off.  Exor 

Went.  E 

WestH.  L 

West&H «.. 


New  York. 
Vermont... 


Virffinia.~ 

U.  S.  Diet.  N.  Y, 


Vermont. 

New  Jersey. 


U.  S.  Supr.  Court 
U.  S.  3d  Cir.  Ct... 
U.  S.  8d  Cir.  Ct... 


Michigan 

U.  S.  D\aX»  Maine 

Virginia 

U.  S.  3d  Cir,  Ct... 


Pennsylvania. 


New  York.. 


Whart, [Pennsylvania. 

Wheat jU.  S.  Supr.  Court 

Wh.  Cr.  Cas New  York.. 

Wright ; 

Wils 


Wils.  Ch... 
WiU.  Ex... 
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Turner  and  Russell's  Reports,  Chy. 

Tucker. 

Tyler. 

Tyrwhitt*s  Reports,  Exchequer. 

Tyrwhitt  and  Granger's  Reports,  Ex- 
chequer. 

Unitea  Kingdom. 

Ul^iani  Pragmenta. 

United  States  Supreme  Court. 

Vese^  and  Beames'  Reports,  Chy. 
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Van  Ness. 

VattePs  Law  of  Nations. 

Vaughn's  Reports,  C.  P. 

Ventris'  Reports,  K.  B. 
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Old  B.  Entries. 

Old  Nat  Brev. 
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Vernon  and  Scriven's  Reports,  K.  B. 
Ireland. 

Vidian's  Entries. 

Viner's  Abridgment. 

Viner's  Supplement. 
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Vroom's  Law. 

Statutes  Westminster,  1,  2. 

Weekly  Reporter,  in  all  the  Courts. 

Wilson  and  Shaw's  Reports,  House  of 
Lords. 

Wallace. 

Wallace. 

Wallace,  Jr. 

Wallis'  Reports,  Chanceiy,  Iieland. 

Walker's  Chancery. 

Ware. 

Washington. 

Washington's  Circuit  Court. 

Watson. 

Watkins'  Copyholds. 

Watts. 

Webster's  Patent  Cases. 

Welsh,  Registry  Cases,  Ireland. 

Wendell. 

Wentworth's  OfSce  of  Executor. 

Wentworth's  Executor. 

West's  Reports,  House  of  Lords. 

West's  Reports,  Chy.,  temp  Hard- 
wicke. 

Wharton. 

Wheaton. 

Wheeler's  Criminal  Cases. 

Wightwicke's  Reports,  Exchequer. 

Wilson's  Reports,  K.  B. 

Wilson's  Chancery  Reports. 

Wilson's  Exchequer  Reports. 

Wiles'  Reports,  K.  B.  and  C.  P. 

Wilmot's  Notes  and  Opinions,  K.  B. 

Winch's  Reports,  C.  B. 

Winston's  Law. 

Winston's  Equity. 
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Wisconsin. 


Ohio 
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Virginia 
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Tennessee 
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Wisconsin. 

William  Bobinson's  New  Admiralty 

Beports. 
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Chancery. 
Williams'  Law  of  Executors. 
Williams'  Justice. 
Wolferstan  and   Bristow's    Election 

Cases. 
Wolferstan  and  Dew's  Election  Gases. 
Hutton  Wood's  Decrees  in  Tithe  Cases. 
Woodfkll's  Law  Landlord  and  Tenant. 
Wright  Nisi  Prius. 
Watts  and  Sergeant. 
Wylhe's  Chanceiy. 
Yates'  Select  Cases. 
Year  Book. 

Younge  and  Collyer's  Equity  Exch. 
Younge  and  Collyer's  Chancery  Cases. 
Younge  and  Jervis,  Beports,  ficheq'r. 
Yeates. 

Yelverton's  Beports,  K.  6. 
Yerger. 

Younre's  Beports,  Exchequer. 
Zabriskie. 
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IN  FOTJE  DIVISION'S. 


THE 


CIYIL    CODE 


OF   THE 


STATE  OF  OALIFOKNIA. 


A.N^   A.OT 


I 

i 
I 

TO 


ESTABLISH  A  OIYIL  CODE. 


[Approved  March  21st,  1872.] 


The  People  of  the  State  of  California,  represented  in  Senate 
and  Assembly,  do  enact' as  follows: 

TITLE    OF    THE   ACT. 
1.     This  Act  shall  be  known  as  The  Civil  Code  Title  and 

DiTisions  of 

OF  THE  State  of  California,  and  is  in  Four  Divisions,  this  Act 
as  follows: 

I.— THE  FIRST  RELATING  TO  PERSONS, 
n.— THE  SECOND  TO  PROPERTY, 
m.— THE  THIRD  TO  OBLIGATIONS. 

rV.— THE  FOURTH  CONTAINS  GENERAL  PROVISIONS 
RELATING  TO  THE  THREE  PRECEDING  DIVISIONS. 
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THE  CIVIL   CODE 


OF    THK 


STATE  OF  OALIFOElNriA. 


PRELIMINARY   PROVISIONS. 

Skction  2.  "When  this  Code  takes  effect. 

3.  Not  retroftctive. 

4.  Rules  of  construction. 

5.  Provisions  similar  to  existing  laws,  how  construed, 

6.  Actions,  etc.,  not  affected. 

7.  Holidays. 

8.  Same. 

9.  Business  days. 

10.  Computation  of  time. 

11.  Certain  acts  not  to  be  done  on  holida^^s. 

12.  Joint  authority  construed. 

13.  "Words  and  phrases,  how  construed. 

14.  Certain  terms  defined. 

15.  Good  faith,  what  constitutes. 

16.  Degrees  of  care  and  diligence. 

17.  Degrees  of  negligence. 

18.  Notice,  actual  and  constructive. 

19.  Constructive  notice,  when  deemed. 

20.  Effect  of  repeal. 

21.  This  Act,  how  cited. 

2.     This  Code  takes  effect  at  twelve  o'clock  noon,  when  this 
on  the  first  day  of  January,  eighteen  hundred  and  sev-  ©flroct. 
enty-three. 
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3.  No  part  of  it  is  retroactive,  unless  expressly  so 
declared. 

Note. — Von  Schmidt  vs.  Huntington,  1  Cal.,  p.  55; 
Thome  vs.  San  Francisco,  4  Cal.,  p.  127;  Gates  vs.  Sal- 
mon, 28  Cal.,  p.  320;  Prince  vs.  United  States,  2  Gall., 
.  p.  204;  United  States  vs.  Heth,  3  Cranch.,  p.  399;  Har- 
vey vs.  Tyler,'  2  Wall.,  p.  328;  Holden  vs.  James,  11 
Mass.,  p.  396;  Lewis  vs.  Webb,  '3  Greenl.,  p.  326; 
Dash  vs.  Van  Kleek,  7  John.,  474;  Lewis  vs.  Brack- 
enridge,  1  Black.,  p.  220;  Smith's  Commentaries,  Sec. 
533. 

4.  The  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code.  The  Code  establishes  the 
law  of  this  State  respecting  the  subjects  to  which  it 
relates,  and  its  provisions  are  to  be  liberally  construed 
with  a  view  to  eflfect  its  objects  and  to  promote  jus- 
tice. 

Note.— The  common  law  rule  is  correctly  stated  in 
the  first  sentence  of  this  section. — Hotaling  vs.  Cronise, 
2  Cal.,  p.  60;  People  vs.  Buster,  11  Cal.,  p.  215,  and 
Turner  vs.  Tuolumne  Water  Company,  25  Cal.,  p.  397. 
However  sound  may  be  the  arguments  in  favor  of  this 
rule,  when  applied  to  ordinary  acts  of  the  Legislature, 
it  is  apparent  that  it  would  be  improper  to  apply  it  in 
all  its  severity  to  a  system  of  laws  intended,  in  a  great 
measure,  to  take  the  place  of  the  common  law,  and 
having  in  view,  as  its  leading  object,  the  furtherance  of 
justice  and  a  disregard  of  technical  strictness.  The 
provisions  of  such  a  system  ought  to  be  construed  in 
the  same  manner,  and  with  like  force  and  effect,  as 
they  would  be  were  the  principles  enunciated  resting 
in  the  unwritten  law,  and  it  was  to  this  end  that  the 
section  has  been  made  part  of  each  of  the  Codes. 

6.  The  provisions  of  this  Code,  so  far  as  they  are 
substantially  the  same  as  existing  statutes  or  the  com- 
mon law,  must  be  construed  as  continuations  thereof, 
and  not  as  new  enactments. 

6.  No  action  or  proceeding  commenced  before  this 
Code  takes  effect,  and  no  right  accrued,  is  affected  by 
its  provisions. 
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Note.— McMinn  vs.  Bliss,  31  Cal.,  p.  122;  People  vs. 
Livingston,  6  Wend.,  p.  530;  Sedgwick  on  S.  and  C. 
Law,  p.  679.  , 

7.  Holidays,  within  the  meaning  of  this  Code,  are:  Holidays, 
every  Sunday,  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  every  day  on  which  an 
election  is  held  throughout  the  State,  and  every  day 
appointed  by  the  President  of  the  United  States  or  by 

the  Qovemor  of  this  State  for  a  public  fast,  thanks- 
giving, or  holiday. 

8.  If  the  first'  of  January,  the  twenty-second  of  Same. 
February,  the  fourth  of  July,  or  the  twenty-fifth  of 
December  falls  upon  a  Sunday,  the  Monday  following 

is  a  holiday. 

• 

9.  All  other  days  than  those  mentioned  in  the  last  Business 

days. 

two  sections  are  to  be  deemed  business  days  for  all, 
purposes. 

10.  The  time  in  which  any  act  provided  by  law  is  computa- 
to  be  done  is  computed  by  excluding  the  first  day  and  time, 
including  the  last,  unless  the  last  day  is  a  holiday,  and 

then  it  is  also  excluded. 

Note. — Price  vs.  "Whitman,  8  Cal.,  p.  412;  Iron 
Mountain  Company  vs.  Haight,  39  Cal.,  p.  540;  Sol- 
diers' Voting  Bill,  46  N.  H.,  p.  612.  Where  the 
rights  of  parties  are  concerned,  a  day  will  not  be 
considered  a  unit,  but  inquiry  may  be  made  as  to 
the  vei^  point  of  time  when  an  act  was  done. — Craig 
vs.  Godfrey,  1  Cal.,  p.  145;  People  vs.  Beatty,  14 
Cal.,  p.  666. 


11.     Whenever  any  act  of  a  secular  nature,  other  certain 

acts  not 
be  done 
holidays. 


- 1_  1        !•  'i  •  »    .     •%    1         acts  not  to 

than  a  work  oi  necessity  or  mercy,  is  appointed  by  be  done  on 


law  or  contract  to  be  performed  upon  a  particular  day, 
which  day  falls  upon  a  hohday,  it  may  be  performed 
upon  the  next  business  day,  with  the  same  efffect  as  it 
it  had  been  performed  upon  the  d,ay  appointed. 

Note.— Sunday  not  regarded.— McGill   vs.    Bank 
U.  S.,  12  Wheat.,  p.  511. 
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12.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  are  construed  aB 
giving  such  authority  to  a  majority  of  them,  unless  it 
is  otherwise  expressed  in  the  Act  giving  the  authority. 

13.  Words  and  phrases  are  construed  according  to 
the  context  and  the  approved  usage  of  the  language; 
but  technical  words  and  phrases,  and  such  others  as 
may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  or  are  defined  in  the  succeeding  section, 
are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition. 

Note. — Quigley  vs.  Gorham,  5  Cal.,  p.  418;  Spragiie 
vs.  Norway,  31  Cal.,  p.  173;  Maillard  vs.  Lawrence, 
16  How.,  p.  251.  General  wordij  are  controlled  by 
specific  exceptions. — Luca's  vs.  Payne,  7  Cal.,  p.  92; 
U.  S.  vs.  Weiss,  2  Wall.  Jr.  C.  Ct.,  p.  72.  Some 
effect,  if  possible,  must  be  given  to  every  word,  and 
certainly  to  every  distinct  provision. — Langenour  vs. 
•  French,  34  Cal.,  p.  92. 

14.  Whenever  the  terms  mentioned  in  this  section 
are  employed  in  this  Code,  they  are  employed  in  the 
senses  hereafter  aflixed  to  them,  except  where  a  dif- 
ferent sense  plainly  appears: 

1.  The  term  "  signature  **  includes  any  name,  mark, 
or  sign  written  with  intent  to  authenticate  any  instru- 
ment or  writing. 

2.  The  words  "wilting"  and  "written"  include 
"printing"  and  "printed,"  except  ^n  the  case  of  sig- 
natures, and  where  the  words  are  used  by  way  of  con- 
trast to  printing.  Writing  may  be  made  in  any  man- 
ner, except  that  when  a  person  enticed  to  require  the 
execution  of  a  writing  demands  that  it  be  made  with 
ink  it  must  be  so  made. 

3.  The  word  "paper"  means  any  flexible  material 
upon  which  it  is  usual  to  write. 

4.  The  term  "  writing  "  includes  both  printing  and 
writing. 

5.  The  term  "land  "  and  the  phrases  "real  estate  " 
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ft 

and  "real  property"  include  lands,  tenements,  and  Certain 
hereditaments,  and  all  rights  thereto  and  interests  defined. 
therein. 

6.  The  words  "personal  property"  include  money, 
goods,  chattels,  evidence  of  debt,  and  "things  in 
action." 

7.  The  word  "  property  "  includes  personal  and  real 
property. 

8.  The  words  "compound  interest"  mean  interest 
added  to  the  principal  as  the  former  becomes  due,  and 
thereafter  made  to  bear  interest. 

9.  The  word  "year"  means  a  calendar  year,  and 
"month"  a  calendar  month,  unless  otherwise  ex- 
pressed. Fractions  of  a  year  are  to  be  computed  by 
the  number  of  months — thus,  half  a  year  is  six  months. 
Fractions  of  a  day  are  to  be  disregarded  in  .computa- 
tions which  include  more  than  one  day,  and  involve 
no  questions  of  priority. 

10.  The  abbreviation  "A.  D."  is  equivalent  to  the 
expression  "year  of  our  Lord." 

11.  The  word  "oath"  includes  "affirmation"  in  all 
cases  where  an  affirmation  may  be  substituted  for  an 
oath;  and  in  like  cases  the  word  "swear  "  includes  the 
word  "affirm."  Every  mode  of  oral  statement  under 
oath  or  affirmation  is  embraced  by  the  teiTu  "testify," 
and  every  written  one  in  the  term  "depose." 

12.  The  word  "State,"  when  applied  to  the  differ- 
ent parts  of  the  United  States,  includes  the  District  of 
Columbia  and  the  Territories,  and  the  words  "  United 
States"  include  the  District  and  Territories. 

13.  Where  the  term  "person"  is  used  to  designate 
the  party  whose  property  may  be  the  subject  of  any 
offense,  action,  or  proceeding,  it  includes  this  State, 
any  other  State,  Government,  or  country  which  may 
lawfully  own  any  property  within  this  State,  and  all 
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Certain       public  and  private  co^rporations,  or  joint  associations, 
defined.       as  Well  as  individuals. 

14.  The  word  "person/*  except  when  used  by  way 
of  contrast,  includes  not  only  human  beings,  but  bod- 
ies politic  or  corporate. 

15.  The  phrase  "third  persons"  includes  all  wjio 
are  not  parties  to  the  obligation  or  transaction  con- 
cerning which  the  phrase  is  used. 

16.  The  phrase  "  persons  of  unsound  mind  '*  includes 
idiots,  lunatics,  imbeciles,  and  habitual  drunkards. 

17.  The  term  "  children,**  includes  children  by  birth 
and  by  adoption. 

18.  Words  used  in  the  singular  number  include  the 
plural,  and  the  plural  the  singular. 

19.  The  word  "several,**  as  used  in  relation  to  num- 
ber, means  two  or  more. 

20.  Words  used  in  the  masculine  gender  compre- 
hend as  well  the  feminine  and  neuter. 

21.  Words  used  in  the  present  tense  include  the 
future,  but  exclude  the  past. 

22.  The  word  "will**  includes  codicils. 

23.  The  word  "writ**  signifies  an  order  or  precept 
in  writing  issued  in  the  name  of  the  people  or  of  a 
Court  or  judicial  officer.  "Process  *'  is  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

24.  Except  as  used  in  Part  11  of  Division  IV  of  this 
Code,  the  word  "debtor**  includes  within  its  meaning 
every  one  who  owes  to  another  the  performance  of 
an  obligation,  and  the  word  "creditor**  every  one  to 
whom  the  performance  is  due. 

25.  The  words  "usual**  and  "customary  "  mean  ac- 
cording to  usage. 

26.  The  word  "usage  '*  means  a  reasonable  and  law- 
ful public  custom  concerning  transactions  of  the  same 
nature  as  those  which  are  to  be  affected  thereby  exist- 
ing at  the  place  where  the  obligation  is  to  be  per- 
formed, and  either  known  to  the  parties  or  so  well 
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established,  general,  and  uniform,  that  they  must  be  Coruin 
presumed  to  have  acted  with  reference  thereto.  defined. 

•  27.  The  word  "verdict**  includes  not  only  the  ver- 
dict of  a  jury,  but  also  the  finding  upon  the  facts  by 
a  Judge  or  of  a  referee  appointed  to  try  the  case. 

28.  The  word  "value  "  or  the  phrase  "valuable  con- 
gideration**  means  a  thing  of  value  parted  with  or  a 
new  obUgation  assumed  at  the  time  of  obtaining  a 

0 

thing  which  is  a  substantial,  compensation  for  that 
which  is  obtained  thereby. 

29.  When  the  seal  of  a  Court,  pubHc  oflicer,  or 
officer  is  required  by  law  to  be  affixed  to  any  paper, 
ihe  word  "seal**  includes  an  impression  of  such  seal 
upon  the  paper  alone,  as  well  as  upon  wax  or  a  wafer 
affixed  thereto. 

16.     Good  faith  consists  in  an  honest  intention  to  Gfood  faith, 

what 

abstain  from  taking  any  unconscientious  advantage  of  constitutes, 
another,  even  through  the  forms  or  technicalities  of 
law,  together  with  an  absence  of  all  information  or 
belief  of  facts  which  would  render  the  transaction 
unconscientious. 

Note. — Claflin  vs.  Farmers*  and  Citizens'  Bank,  25 
N.  Y.,  pp.  293,  298;  Starin  vs.  Genoa,  23  id.,  p.  439; 
Sanger  vs.  Easterwood,  19  "Wend.,  p.  514;  Gregory  vs. 
Thomas,  20  id.,  p.  17;  Dunham  vs.  Dey,  15  Johns.,  p. 
569. 

1 6.    There  are  three  degrees  of  care  and  diligence :  Degrees  of 

1.  Slight — which  is  such  as  persons  of  ordinary  pru-  diligence. 
dence  usually  exercise  about  their  own  affairs  of  slight 
importance; 

2.  Ordinary — ^which  is  such  as  persons  of  ordinary 
prudence  usually  exercise  about  their  own  affairs  of 
ordinary  importance; 

3.  Great — ^which  is  such  as  persons  of  ordinary  pru- 
dence usually  exercise  about  their  own  affairs  of  great 
importance. 

Note. — Edwards  on  Bailments,  p.  44;  Jones  on 
Bailments,  p.  118;  2  Parsons  on  Contracts,  p.  87.    For 
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criticisms  upon  the  definitions  and  classifications  of 
"negligence"  see  Steamer  New  World  vs.  King,  16 
How.,  p.  469;  Blythe  vs.  Waterworks,  36  E.  L.  &  E., 
p.  506. 

17.    There  are  three  degrees  of  negligence : 

1.  Slight — which  consists  in  the  want  of  great  care 
and  diligence; 

2.  Ordinary — ^which  consists  in  the  want  of  ordinary 
care  and  diligence;. 

3.  Gross — which  consists  in  the  want  of  slight  care 
and  diligence. 

Note. — See  note  to-section  16. 

Notice,  18.     Notice  is: 

actual  and  i  t  .    i  •         •  »    t* 

construe-  1.  Actual — which  consists  in  express  information  of 

a  fact;  or, 

2.  Constructive — which  is  imputed  by  law. 


Construc- 
tive notice, 
when 
deemed. 


19.  Every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  and  who  omit^  to  make  such 
inquiry  with  reasonable  diligence,  has  constructive 
notice  of  the  feet  itself. 

Note.— Call  vs.  Hastings,  3  Cal.,  p.  179.  If  the 
party  who  receives  information  of  circumstances  sug- 
gesting  an  inquiry  for  the  principal  fact,  makes  that 
inquiry  with  due  diligence,  the  result  must  be  either 
that  he  will  ascertain  the  fact,  or  that  he  will  be  pre- 
vented from  doing  so  by  causes  for  which  he  is  not  to 
blame,  and  from  which  he  ought  not  to  suffer.  If  he 
ascertain  it,  he  then  has  actual  notice,  and  the  doctrine 
of  constructive  notice  does  not  apply.  If,  notwith- 
standing due  diligence,  he  fails  to  ascertain  it,  notice 
ought  not  to  be  imputed  to  him.  The  Commissioners, 
therefore,  as  respects  circumstances  putting  a  person 
upon  inquiry,  have  limited  the  doctrine  of  constructive 
notice  to  cases  in  which  there  is  a  failure  to  make  dili- 
gent inquiry.  (See  Foster  vs.  Seals,  21  N.  Y.,  p.  247; 
"Williamson  vs.  Brown,  15  N.  Y.,  p.  854;  Fassett  vs. 
Smith,  23  N.  Y.,  p.  252).  The  decision  in  Kellogg  vs. 
Smith,  26  N.  Y.,  p.  18,  is  put  upon  the  ground  that 
there  was  a  duty  of  inquiry,  both  for  the  bond  and  the 
mortgage;  but  the  inquiry  made  was  only  as  to  the 
mortgage. 


Civil  Code.  13 

» 

20.  No  statute,  law,  or  rule  is  continued  in  force  Effector 

repeaL 

because  it  is  consistent  with  the  provisions  of  this 
Code  on  the  same  subject;  but  in  all  cases  provided 
for  by  this  Code,  all  statutes,  laws,  and  rules  hereto- 
fore in  force  in  this  State,  whether  consistent  or  not 
with  the  provisions  of  this  Code,  unless  expressly  con- 
tinued in  force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  foiiner 
law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceed- 
ing already  taken,  except  as  in  this  Code  provided. 

Note. — City  and  County  of  Sacramento  vs.  Bird,  15 
CaL,  p.  295;  Sedgwick  on  C.  and  S.  Law,  p.  124;  also, 
note  to  Section  6,  Civil  Code. 

2 1 .  This  Act  whenever  cited,  enumerated,  referred  This  Act, 

1^.1.1  m  how  cited. 

to,  or  amended,  may  be  designated  simply  as  "The 
Civil  Code,"  adding,  when  necessary,  the  number  of 
the  section. 


DITI8I0N"   FIEST. 


Paet  I.  PERSONS. 

n.  PERSONAL  RIGHTS, 
in.  PERSONAL  RELATIONS. 
IV.  CORPORATIONS. 


PART   I. 


PERSONS. 


Section  25.  Minors,  who  are. 

26.  Periods  of  minority,  how  calculated. 

27.  Adults,  who  are. 

28.  Status  of  minors,  how  changed. 

29.  Unborn  child. 

30.  Persons  made  adults  by  other  States,  considered  as  such 

in  this  State,  when  domiciled  herein. 

31.  Minors  by  the  laws  of  other  State  or  country,  how  con- 

sidered in  this  State. 

32.  Custody  of  minors. 

33.  Minors  cannot  give  a  delegation  of  power. 

34.  Contracts  of  minors  made;  disaffirmed. 
3o.  When  minor  may  disaffirm. 

36.  Cannot  disaffirm  contract  for  necessaries. 

37.  Nor  certain  obligations. 

38.  Contracts  of  persons  without  understanding. 

39.  Contracts  of  other  insane  persons. 

40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

41.  Minors  liable  for  wrongs,  but  not  liable  for  exemplary 

damages. 

42.  Minors  may  enforce  their  rights. 

25.  Minors  are:  '  Minom. 

1.  Males  under  twenty-one  years  of  age;  who  are. 

2.  Females  under  eighteen  years  of  age. 

NoTK.— Cool.  Bl.  Comm.,  I,  p.  463. 

26.  The  periods  specified  in  the  preceding  section  Periods  of 
must  be  calculated  from  the  first  minute  of  the  day  on  how      ' 

^  caleolated. 

which  persons  are  born  to  the  same  minute  of  the  cor- 
responding day  completing  the  period  of  minority. 

NoTK. — The  first  second  of  ihe  preceding  day  is  the 
common  law  rule. — Shars.  Bl.  Comm.,  I.,  p.  463,  and 
note  11. 
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Adults, 
who  are. 

Statos  of 
minors, 
how 
chftDged. 


Unborn 
child. 


Persona 

made 

adults  by 

other 

istatos, 

considered 

as  such  in 

this  State, 

when 

domiciled 

herein. 


27.  All  other  persons  are  adults. 

28.  The  marriage  of  minors  changes  their  status 
from  minors  to  adults. 

Note.— Stats.  1858,  p.  108.  The  statute  embraced 
only  females;  this  section  extends  the  privilege  to 
males. 

29.  A  child  conceived,  but  not  yet  bom,  is  to  be 
deemed  an  existing  person,  so  far  as  may  be  necessary 
for  its  interests  in  the  event  of  its  subsequent  birth. 

Note.— Cool.  Bl.  Comm.,  I,  p.  128;  Marsellis  vs. 
Thalheimer,  2  Paige,  p.  86;  Jenkins  vs.  Freyer,  4 
Paige,  p.  47;  Hone  vs.  Van  Scharck,  3  Barb.,  Chap. 
488. 

30.  Persons  made  adults  by  the  laws  of  a  State  or 
foreign  country  in  which  they  were  domiciled,  are 
adults  in  this  State  when  they  become  domiciled 
herein. 

Note. — Story  on  Conflict  of  Laws,  p.  52;  Tyler  on 
Infancy  and  Coverture,  p.  35. 


Minors  by        31.     Miuors  by  the  laws  of  another  State  or  foreign 
other  State  countrv,  whcrciu  they  have  been  domiciled,  are  not 

or  country,  •^ '  *^ 

considered    ^^^^^^  adults  uudcr  this  Codc  80  as  to  affect  or  alter 
statof         their  rights  in  relation  to  contracts  made  in  such  State 
or  foreign  country. 

Note. — Story  on  Conflict  of  Laws,  p.  69;  2  Kent,  p. 
234,  note  C. 

32.     The  custody  of  minors  and  persons  of  unsound 
mind  is  regulated  by  Part  in  of  this  Division. 


Oastody  of 
minors. 


Minors 
cannot 

SIvea 
elegation 
of  power. 


33.    A  minor  cannot  give  a  delegation  of  power. 

Note.— Bennett  vs.  Davis,  6  Cow.,  p.  393;  Thomas 
^8.  Boberts,  16  M.  &  W.,  p.  778.  Such  a  delegation  is 
absolutely  void. — Bool  vs.  Mix,  17  Wend.,  p.  119;  Law- 
rence vs.  McAoter,  10  Ohio,  p.  37;  Pyle  vs.  Cravens,  4 
Little,  p.  17. 

Contracts         34.    A  miuor  may  make  a  conveyance  or  other  con- 

of  minors  " 

disaffirmed  ^^^^  ^^  *^^  samc  manner  as  any  other  person,  subject 
only  to  his  power  of  disaffirmance  under  the  provis- 


> 


Civil  Code.  19 

ions  of  this  Title,  and  to  the  provisions  of  the  Title  on 
Marriage. 

Note.— Magee  vs.  Walsh,  IS  Cal.,  p.  155.    A  minor  * 
may  o^ke  a  promissory  note,  and  as  to  him  the  note 
will  not  be  void,  but  merely  voidablo  at  his  election. — 
Hastings  vs.  Dollarhide,  24  Cal.,  p.  195;  Palmer  vs. 
Miller,  25  Barb.,  p.  899;  Slocum  vs.  Hooker,  13  Barb., 
p.  536;   Bool  vs.  Mix,  17  Wend.,  p.  119;  Gillett  vs. 
Stanley,  1  Hill,  p.  121;  Van  Nostrand  vs.  Wright,  Hill 
&  D.  Supp.,  p.  260;  Clark  vs.  Levi,  10  N.  Y.  Leg.  Obs,, 
p.  184.    It  has  been  doubted  whether  a  minor  who  has 
a  guardian  can  make  a  contract. — Staflford  vs.  Roof,  9 
Ck)w.,  pp.  626,  630;  Kline  vs.  L'Amoreux,  2  Paige,  p. 
419;  but  it  seems  now  to  be  settled  that  he  can. — Bar- 
tholomew vs.  Finnemore,  17  Barb.,  p.  428.    A  con- 
fession of  judgment  by  an  infant  i^  void. — Saunder- 
son  vs.  Marr,  1  H.  Black,  p.  75;  Bennett  vs.  Davis, 
6  Cowen,  p.  894;  Waples  vs.  Hastings,  8  Harring. 
(Del.),  p.  403;  Knox  vs.  Flack,  22  Penn.  St.,  p.  337. 
So  too  is  his  'cognovit  for  the  same  purpose,  although 
the   action  was   wholly   for  necessaries. — Oliver   vs. 
Woodruffe,  4  M.  &  W.,  p.  650;  or  his  bond  with  a 
penalty,  or  for  the  payment  of  interest. — Baylis  vs. 
Dinely,  8  M.  &  Sel.,  p.  477;  Hunter  vs.  Agnew,  1  Fox 
&  S.,  p.  15;  Golcock  vs.  Ferguson,  3  Desaus.,  p.  482; 
or  a  release  by  a  female  infant  to  a  guardian. — Fridge 
vs.  The  State,  3  G.  &  J.,  p.  104;  or  an  infant's  contract 
of  suretyship. — Wheaton  vs.  East,  5  Yerg.,  pp.  41-61; 
Allen  vs.  Minor,  2  Cal.,  p.  70.    Per  contra,  Hinely  vs. 
Margaritz,  3  Burr,  p.  428;  or  his  release  of  a  legacy  or 
distributive  share  in  an  estate. — Langford  vs.  Fry,  8 
Humph,  p.  443. 

35.     In  all  cases  other  than  those  specified  by  Sec-  when 

o/»  1    e\P9      1  «  .  minor  may 

tions  3o  and  37,  the  contract  of  a  minor  may,  upon  diBaffirm. 
restoring  the  consideration  to.  the  party  from  whom  it 
was  received,  be  disaffirmed  by  the  minor  himself, 
either  before  his  majority  or  within  a  reasonable  time 
afterwards,  or,  in  case  of  his  death  within  that  period, 
by  his  heirs  or  personal  representatives. 

Note. — tJonroe  vs.  Birdsall,  1  Johns.  Cas.,  p.  127; 
Brown  vs.  McCune,  5  Sandf.,  p.  224;  Merriam  vs.  Cun- 
ningham, 11  Gushing,  p.  40;  Bartholomew  vs.  Finne- 
more, 17  Barb.,  p.  428;  Tafft  vs.  Sergeant,  18  Barb.,  p. 
320;  Bac.  Abr.,  Infant,  I,  p.  6;  8  Co.,  42  b.  An  infant 
grantor  can  neither  affirm  nor  disaffirm  a  conveyance 
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of  land  made  during  non-age  until  he  attains  the  age 
of  legal  majority. — Hastings  vs.  Dollarhidef  24  Cal.,  p. 
195.  What  amounts  to  a  disaffirmance. — Id.  Con- 
veyance, once  ratified,  cannot  be  disaffirmed. — Id. 
Ratification  may  be  express  or  by  implication. — Id. 
The  doctrine  of  estoppel  has  no  application  to  infants. — 
Lackman  vs.  "Wood,  25  Cal.,  p.  147;  Mahoney  vs.  Van 
"Winkle,  21  Cal.,  p.  552.  Jud^pnents  against  minoi-s — 
Joyce  vs.  Joyce,  5  Cal.,  p.  161;  Regla  vs.  Martin,  19 
Cal.,  p.  463;  Joyce  vs.  McAvoy,  31  Cal.',  p.  273. 


Cannot 
disaffirm 


nocessaries 


36.  A  minor,  or  a  person  of  unsound  mind  of  what- 
contracTfor  ever  decree,  cannot  disaffimi  a  contract,  otherwise 
valid,  to  pay  the  reasonable  value  of  things  necessary 
for  his  support,  or  for  that  of  his  family,  entered  into  Q 
by  him  when  not  under  the  care  of  a  parent  or  guar- 
dian able  to  provide  for  him. 

Note. — Ingraham  va.  Baldwin,  9  N.  Y.,  p.  45; 
Smith  vs.  Oliphant,  2  Sandf.,  p.  306;  Randall  vs.  Sweet, 
1  Den.,  p.  460;  Turner  vs.  Frisby,  Strange,  p.  168; 
"Wailing  vs.  Toll,  9  Johns.,  p.  141;  Kline  vs.  L'Amou- 
reux,  2  Paige,  p. 418;  Bent  vs.  Manning,  10  yt.,p.22o; 
Beeler  vs.  Young,  1  Bibb.,  p.  519;  Grace  vs.  Hale,  2 
Humph.,  p.  27;  Stanton  vs.  Wilson,  3  Day,  p.  37; 
Phelps  vs.  "Worcester,  11  N.  H.,  p.  51;  Tupper  vs. 
Caldwell,  12  Met.,  p.  559. 


Nor  certain 
obligations. 


Contracts 
of  persoiu 
witnoat 
under- 
standing. 


Contracts 
of  other 
insane 
persons. 


37.  A  minor  cannot  disaflS.rm  an  obligation,  other- 
wise valid,  entered  into  by  him  under  the  express 
authority  or  direction  of  a  statute. 

38.  A  pereon  entirely  without  understanding  has 
no  power  to  contract,  except  in  the  case  mentioned  in 
Section  36,  unless  expressly  authorized  by  statute. 

Note. — Jackson  vs.  King,  4  Cow.,  p.  207;  1  Parson 
on  Contracts,  p.  383. 

39.  A  person  of  unsound  mind,  but  not  entirely 
"without  understanding,  may  make  a  conveyance  or 
other  contract  before  his  incapacity  has  been  judicially 
determined,  subject  to  recision,  as  provided  in  the 
Chapter  on  Recision. 

NoTK. — Jackson  vs.  King,  4  Cow.,  p.  207;  Person  vs. 
Warren,  14  Barb.,  p.  4S8;  Odell  vs.  Buck,  21  Wend., 
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p.  142.  Thus  a  mort/^ge  by  a  lunatic  is  at  most  void- 
able.— Ingraham  vs.  Baldwin,  9  N.  Y.,  p.  45;  12  Barb., 
p.  9.  The  mere  existence  of  lunacy  does  not  revoke  a 
power.— Wallis  vs.  Manhattan  Co.,  2  Hall,  p.  495. 
Compare,  however,  the  change  in  the  law  of  Agency. 
As  to  the  cases  in  which  such  a  contract  should  be 
set  aside,  see  Sprague  vs.  Duel,  11  Paige,  p.  480; 
Loom  is  vs.  Spencer,  2  id.,  p.  153.  An  administrator 
may  avoid  a  contract  by  showing  the  insanity  of  the 
testator  at  the  time  of  making  it. — Lazell  vs.  Pinnick, 
1  Tyler,  p.  247. 

40.     After  his  incapacity  has  been  ludicially  deter-  Powers  of 

^  •^  »>  *f  persons 


mined,  a  person  of  unsound  mind  can  make  no  convey-  •^^a'acity 
ance  or  other  contract,  nor  delegate  any  power,  nor  SSfudged. 
waive  any  right,  until  his  restoration  to  capacity  is 
judicially  determined.    But  if   actually  restored  to 
capacity,  he  may  make  a  will,  though  his  restoration 
is  not  thus  detennined. 

Note.— Fitzhugh   vs.  Wilcox,  12   Barb.,   p.   235; 
Wadsw^orth  vs.  Sherman,  14  Barb.,  p.  69. 

41 .     A  minor,  or  person  of  unsound  mind,  of  what-  Minors 

.       '         ^  '  liable  for 

ever  degree,  is  civilly  liable  for  a  wrong  done  by  him,  J^J[*5|f,;i^"* 
bat  is  not  liable  in  exemplary  damages  unless  at  the  oxompiary 
time  of  the  act  he  was  capable  of  knowing  that  it  was 
wrongful. 


damages.' 


NoTi. — Fish  vs.  Ferris,  5  Duer,  p.  49;  Campbell  vs 
Stakes,  2  Wend.,  p.  139;  Hartfield  vs.  Roper,  21  id.,  p 
615;  Green  vs.  Burke,  23  id.,  p.  490;  Bullock  vs.  Bab 
cock,  3  id.,  p.  391;  Wallace  vs.  Morss,  5  Hill,  p.  391 
Conklin  vs.  Thompson,  29  Barb.,  p.  218;  Bumard  vs. 
Haggis,  14  C.  B.  (N.  8.,)  p.  45;    Krom  vs.  Schoon- 
maker,  3  Barb.,  p.  647;  see  Williams  vs.  Cameron,  26 
id.,  p.  172. 

42.     A  minor  may  enforce  his  rights  by  civil  action,  Minor 

may 

or  other  legal  proceedings,  in  the  same  manner  as  a  gj^?'®^  y. 
person  of  full  age,  except  that  a  guardian  must  con- 
duct the  same. 


PART    II. 


PERSONAL   RIGHTS. 

SECTi03f  43.  General  personal  rights. 

44.  Defamation,  what. 

45.  Libel,  what. 

46.  Slander,  what.* 

47.  What  communications  are  privileged. 

48.  Malice  not  inferred. 

49.  Protection  to  personal  relations. 

50.  Right  to  use  force. 

43.  Besides  the  personal  rights  mentioned  or  rec-  General 

*  ^  persooal 

ognized  in  the   Political   Code,  every  person  has,  "«*»ts- 
subject  to  the  qualifications  and  restrictions  provided 
by  law,  the  right  of  protection  from  bodily  restraint  or 
harm,  from  personal  insult,  from  defemation,  and  from 
injury  to  his  personal  relations. 

Note. — There  is  no  douht  t^at  persistent  puhlic 
insults,  e.  g.^  continually  shouting  at  a  person  in  the 
street,  or  even  silently  dogging  him,  are  personal  inju- 
ries, against  which  he  ought  to  be  protected.  Why  is 
not  an  act  which  the  law  admits  almost  to  justify, 
certainly  to  mitigate,  the  crime  of  assault  and  battery, 
sufficient  foundation  for  a  civil  action?  Compare 
Adams  vs.  Bivers,  11  Barb.,  p.  390,  where  an  action 
for  use  of  insulting  words,  by  one  standing  in  the  high- 
way in  front  of  plaintiff's  land,  was  sustained  on  the 
ground  of  the  trespass  involved  in  standing  in  the  high- 
way after  being  ordered  to  depart,  for  the  malicious 
purpose  evinced. 

44.  Defamation  is  aflfected  by:  Defama- 

^      f  .1.    1  tion.  what. 

1.  liibel; 

2.  Slander. 


/ 
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wImTl  ^'    Libel  is  a  false  and  unprivileged  publication 

by  writing,  printing,  picture,  effigy,  or  other  fixed  rep- 
resentation to  the  eye,  which  exposes  any  person  to 
hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes 
him  to  be  shunned  or  avoided,  or  which  has  a  ten- 
dency to  injure  him  in  his  occupation. 

Note.— Cool.  Bl.  Comm.,  I,  p.  133;  ib.,  Ill,  p.  125; 
2  Kent  Com.,  p.  17;  Thrall  vs.  Smiley,  9  Cal.,  p.  530; 
Maynard  vs.  Fireman's  Fund  Insurance  Co.,  34  Cal., 
p.  48;  Stone  vs.  Cooper,  2  Den.,  p.  293;  Cooper  vs. 
Greely,  I  Den.,  p.  347;  Steele  vs.  Southwick,  9  Johns., 
p.  214;  Villers  vs.  Mousley,  2  Wils.,  p.  403;  Miller  vs. 
Butler,  6  Cush.,  p.  71;  Hagan  vs.  Hendry,  18  Ind.,  p. 
177;  Steele  vs.  Southwick,  9  Johns.,  p.  211;  1  Hilliard 
on  Torts,  p.  237.  In  all  definitions  of  libel  or  slander  at 
common  law,  malice  is  treated  as  a  necessary  ingredient. 
But  in  the  absence  of  a  proper  motive  for  the  publica- 
tion, malice  is  conclusively  presumed,  and  the  publisher 
of  a  libel  is  responsible,  although  clearly  free  from  actual 
malice. — Hunt  vs.  Bennett,  19  N.  Y.,  p.  173;  Lewis  vs. 
Chapman,  16  id.,  p.  369. 

Slander,  46.    Slander  is  a  false  and  unprivileged  publication 

other  than  libel,  which: 

1.  Charges  any  person  with  crime,  or  with  having 
been  indicted,  convicted,  or  punished  for  crime; 

2.  Imputes  in  him  the  present  existence  of  an  infec- 
tious, contagious,  or  loathsome  disease; 

3.  Tends  directly  to  injure  him  in  respect  to  his 
office,  profession,  trade,  or  business,  either  by  impu- 
ting to  him  general  disqualification  in  those  respects 
which  the  office  or  other  occupation  peculiarly  re- 
quires, or  by  imputing  something  with  reference  to 
his  office,  profession,  trade,  or  business  that  has  a 
natural  tendency  to  lessen  its  profit; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity; 
or, 

5.  Which,  by  natural  consequence,  causes  actual 
damage. 

Note.— Cool.  Bl.  Comm.,  I,  p.  153;  ib..  Ill,  p.  123; 
McDaniel  vs.  Baca,  2  Cal.,  p.  326;  Butler  vs.  Howes, 
7  Cal.,  p.  87;  Bradley  vs.  Grardner,  10  Cal.,  p.  371; 
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Scott  vs.  Harbor,  18  Cal.,  p.  704;  Williams  vs.  Hol- 
dredge,  22  Barb.,  p.  376;  Lynch  vs.  Knight,  9  H.  L. 
Cas.,  p.  577;  Brooker  vs.  CoflBn,  5  Johns.,  p.  188;  Mc- 
Kewen  vs.  LudloW,  2  Harr.,  p.  12;  1  Hilliard  on  Torts, 
p.  228. 


communi- 


47.  A  pri\dlefi:ed  publication  is  one  made:  what 

1.  In  the  proper  discharge  of  an  official  duty;  prfjlflgcd! 

2.  In  testifying  as  a  witness  in  any  proceeding  au- 
thorized by  law  to  a  matter  pertinent  and  material,  or 
in  reply  to  a  question  allowed  by  the  tribunal. 

3.  In  a  communication,  without  malice,  to  a  person 
interested  therein,  by  one  who  was  also  interested,  or 
who  stood  in  such  a  relation  to  the  former  as  to  aflSord 
a  reasonable  ground  for  supposing  his  motive  innocent, 
or  who  was  requested  by  him  to  give  the  information; 

4.  By  a  fair  and  true  report  in  a  newspaper,  without 
malice,  of  a  judicial,  legislative,  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course  thereof. 

Note. — Perkins  vs.  Mitchell,  31  Barb.,  p.  461;  Lewis 
vs.  Chapman,  16  N.  Y.,  p.  869;  Thorn  vs.  Moser,  1 
Denio,  p.  488;  1  Hilliard  on  Torts,  p.  317. 

48.  In  the  cases  provided  for  in  Subdivisions  8  and  Maiioe  not 

inferred. 

4  of  the  preceding  section,  malice  is  not  inferred  from 
the  communication  or  publication. 

49.  The  rights  of  personal  relation  forbid: 

1 .  The  abduction  of  a  husband  from  his  wife,  or  of  Protection 
a  parent  from  his  child;  relatione 

2.  The  abduction  or  enticement  of  a  wife  from  her 
husband,  of  a  child  from  a  parent  or  from  a  guardian 
entitled  to  its  custody,  or  of  a  servant  from  his  master; 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister, 
or  servant; 

4.  Any  injury  to  a  servant  which  affects  his  ability 
to  serve  his  master. 

Note.— Cool.  Bl.  Comm.,  Ill,  pp.  138-141.  Per- 
haps the  provision  in  Subdivision  1  is  new,  and  doubt- 
less as  a  matter  of  fiict  it  would  rarely  be  taken  advan- 
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tage  of.  Neverthelese,  the  injury  is  a  very  great  one, 
and  one,  unhappily,  not  entirely  unknown.  Bennett 
vs.  Smith,  21  Barb.,  p.  439;  Scherpf  vs.  Sczadeczky,  4 
E.  D.  Smith,  p.  110;  see  People  vs.  Olmstead,  27 
Barb.,  p.  9;  Lumley  vs.  6ye,  2  Ell.  &  Bl.,  p.  216. 
The  provision  in  Subdivision  8  is  new,  as  to  the  sister 
and  daughter.  Dain  vs.  Wyckoff,  7  N.  Y.,  p.  191. 
The  legal  fiction  by  which  the  action  of  seduction  has 
long  been  sustained  has  always  been  considered  too 
narrow  for  the  purposes  of  justice.  Woodward  vs. 
Washburn,  3  Den.,  p.  369;  Martinez  vs.  Gerber,  3  M. 
&  G.,  p.  88. 

Right  to  60.    Any  necessary  force  may  be  used  to  protect 

from  wrongful  injury  the  person  or  property  of  oneself, 
or  of  a  wife,  husband,  child,  parent,  or  other  relative 
to  the  third  degree,  a  ward,  servant,  or  master. 

Note. — Rol.  Abr.,  Trespass,  D.;  Leeward  vs.  Basi- 
lee,  1  Salk.,  p.  407;  Seaman  vs.  Cuppledick,  Owen,  p. 
150;  Blades  vs.  Higgs,  10  C.  B.  (N.  S.),  p.  713. 
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PERSONAL  RELATIONS. 
TiTLB  I.    MaRRLAGB. 

n.  Parent  and  Child. 
in.  Guardian  and  Ward. 
IV.  Master  and  Servant. 


TITLE    I. 

HAKBIAGE. 

Chapter  I.    The  Contract  of  Marriage. 
n.  Divorce, 
m.  Husband  and  Wife. 


CHAPTER  I. 
the  contract  of  marriage. 

Abticls  I.  Validity  of  Masriage. 

II.  Authentication  of  Mabriaoe. 


AKTICLE  I. 

YALIDITY  OF  MARRIAGE. 

Sbction  56.  What  constitutes  marriage. 

66.  Minors  capable  of  contracting  marriage. 
57.  Marriage,  how  manifested  and  proved. 
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Section  58.  Certain  marriages  voidable. 

59.  Incompetency  of  parties  to. 

60.  Of  whites  and  negroes  or  mulattoes,  void. 

61.  Polygamy  forbidden. 

62.  Released  from  marriage  contract,  when. 

63.  Marriages  contracted  without  the  State. 

What  65.    Marriaffe  is  a  personal  relation  arising  out  of 

marriage,  a  civil  contract,  to  which  the  consent  of  parties  capa- 
ble of  making  it  is  necessary.  Consent  alone  will  not 
constitute  marriage;  it  must  be  followed  by  a  solemni- 
zation, or  by.  a  mutual  assumption  of  marital  rights, 
duties,  or  obligations. 

Note.— Const,  of  Cal.,  Art.  XI,  Sec.  12;  Townsend 
vs.  Griffin,  4  Harring.  (Del.),  p.  440;  Maguire  vs. 
Maguire,  7  Dana,  p.  181;  Dickson  vs.  Dickson,  1 
Serg.,  p.  110;  Holmes  vs.  Holmes,  6  La.,  p.  463; 
Cool.  Bl.  Comm.,  I,  p.  433  and  note  2,  and  p. 
437.  "Marriage,''  says  Mr.  Bishop,  in  his  work  on 
Marriage  and  Divorce  (Volume  I,  Section  3),  "is  the 
civil  status  of  one  man  and  one  woman  united  in  law 
for  life,  under  obligations  to  discharge  to  each  other 
and  the  community  those  duties  which  the  community, 
by  its  laws,  holds  incumbent  on  persons  whose  associa- 
tion is  founded  on  the  distinction  of  sex.  Its  source  is 
^the  law  of  nature,  whence  it  has  flowed  into  the  munici- 
pal laws  of  every  civilized  country,  and  into  the  general 
law  of  nations.  And  since  it  can  exist  only  in  pairs, 
and  since  none  are  compelled,  but  all  who  are  capable 
are  permitted,  to  assume  it,  marriage  may  be  said  to 
proceed  from  a  civil  contract  between  one  man  and  one 
woman  of  the  needful  physical  and  civil  capacity." 

In  Graham  vs.  Bennett,  2  Cal.,  p.  503,  it  is  held  that 
"an  open  avowal  of  the  intention,  and  an  assumption 
of  the  relative  duties  which  it  imposes  on  each  other,  is 
sufficient  to  render  it  valid  and  binding." 

Living  together  as  man  and  wife  is  not  marriage,  nor 
is  an  agreement  so  to  live  a  contract  of  marriage. — 
Letters  vs.  Cady,  10  Cal.,  p.  533. 

As  to  whether  consent  alone  constitutes  marriage: 
in  Jewell's  Heirs  vs.  Jewell,  1  How.,  p.  219,  the  Court 
was  equally  divided.  In  Regina  vs.  Millis,  10  Jeb.  and 
Fin.,  p.  534,  the  House  of  Lords,  on  appeal  from  Ire- 
land, was  also  equally  divided  on  the  same  question — 
Lords  Brougham,  Denman,  and  Campbell  in  fkvor, 
and  Lords  Lynhurst,  Coltenham,  and  Abinger  against 
it.    On  reference  of  the  question  to  the  Court,  Tindel, 
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C.  J.,  gave  the  unanimous  opinion  of  the  Court  that  it 
was  not  a  valid  marriage,  and  held  **  that  by  the  law  of 
England,  as  it  existed  at  the  time  of  the  Marriage  Act, 
a  contract  of  marriage  per  verba  de  praesenti  was 
indissoluble  between  the  parties  themselves,  and  afforded 
to  either  of  them,  by  application  to  the  spiritual  Court, 
the  power  of  compelling  the  solemnization  of  an  actual 
marriage;  but  that  such  contract  never  constituted  a 
Aill  and  complete  marriage  in  itself,  unless  made  in  the 
presence  and  with  the  intervention  of  a  minister  in 
holy  orders.  The  civil  contract  and  the  religious  cere- 
mony were  both  necessary  to  a  perfect  marriage  by  the 
common  law." — 2  Parsons  on  Contracts,  p.  78  and 
notes. 

66.    Any  unmarried  male  of  the  age  of  eighteen  Minora 

capable  of 

years  or  upwards,  and  any  unmarried  female  of  the  contracting 

•^  x-  7  ./  marriage. 

age  of  fifteen  years  or  upwards,  and  not  otherwise  dis- 
qualified, are  capable  of  consenting  to  and  consum- 
mating marriage. 

Note. — At  common  law  the  age  of  consent  is  four- 
teen for  the  male  and  twelve  for  the  female. — Co.  Lit., 
p.  78  b;  Parton  vs.  Hervey,  1  Gray,  p.  119.  The  rule 
of  the  common  law  was  borrowed,  perhaps,  from  the 
Koman  law,  with  which  it  agrees. — 2  Parsons  on  Con- 
tracts, p.  82.  At  common  law,  if  the  marriage  took 
place  when  one  was  of  sufficient  age  (as  the  husband  of 
fifteen)  and  the  other  within  the  age  of  consent  (as  the 
wife  of  ten),  when  the  wife  reaches  the  age  of  twelve 
the  husband  may  disagree,  and  annul  the  marriage. — 
Co.  Lit.,  p.  79  b. 

57.     Consent  to  and  subsequent  consummation  of  Marriage, 

bow 
marriage  may  be  manifested  in  any  form,  and  may  be  manifested 

proved  under  the  same  general  rules  of  evidence  as 

&cts  in  other  cases. 

NoTK. — Letters  vs.  Cady,  10  Cal.,  p.  633;  Case  vs. 
Case,  17  Cal.,  p.  598;  Starr  vs.  Peck,  1  Hill.,  p.  270; 
Clayton  vs.  Wardell,  4  N.  T.,  p.  230;  Jewell  vs. 
Jewell,  1  How.,  p.  219.  Proof  that  a  man  and  woman 
had  cohabited  together  for  a  long  time  as  husband  and 
wife,  had  mingled  in  society  as  such,  and  represented 
each  other  as  such,  is  admissible  for  the  purpose  of 
proving  a  marriage;  and,  in  the  absence  of  evidence 
to  the  contrary,  conclusive  as  such  in  all  cases  except 
in  actions  of  cHm,  con,,  divorce,  indictments  for  big- 
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amy,  and  like  cases,  where  the  marriage  is  the  founda- 
tion of  the  claim  to  be  enforced. — ^People  vs.  Anderson, 
26  Cal.,  p.  129;  Bead  vs.  Passer,  I  Esp.,  p.  213;  Her- 
vey  vs.  Hervey,  2  W.  Bl.,  p.  877;  Leader  vs.  Barry, 
1  Eps.,  p.  '253;  Morris  vs.  Miller,  4  Burr,  p.  2058; 
Northflold  vs.  Yershire,  33  Vt.,  p.  110;  Niles  vs. 
Sprague,  13  Iowa,  p.  198;  Crawford  vs.  Blackburn,  17 
Hd.,  p.  49;  Fenton  vs.  Beed,  4  Johns.,  p.  52. 

58.  K  either  party  to  a  marriage  is  incapable  of 
consent,  for  want  of  age  or  undei*standing;  or,  from 
physical  causes,  of  entering  into  the  marriage  state; 
or  if  such  consent  is  obtained  by  fraud  or  force,  the 
marriage  is  voidable. 

Note. — Marriage  may  be  avoided  for  material  and 
substantive  fraud  in  its  procurement.  Ante-nuptial 
pregnancy  by  a  stranger  is  a  fraud  going  to  the  very 
substance  of  the  contract. — Baker  vs.  Baker,  13  Cal., 
p.  87.  Force  or  fraud  avoids  the  marriage,  but  the 
force  or  fraud  must  be  certain  and  extreme. — Dalrym- 
ple  vs.  Daliymple,  2  Hagg.  Cons.,  p.  104;  Sullivan  vs. 
Sullivan,  2  Hagg.  Cons.,  p.  246. 

59.  Marriages  between  parents  and  children,  an- 
cestors and  descendants  of  every  degree,  and  between 
brothera  and  sisters  of  the  half  as  well  as  the  whole 
blood,  and  between  uncles  and  nieces  or  aunts  and 
nephews,  are  incestuous,  and  void  from  the  beginning, 
whether  the  relationship  is  legitimate  or  illegitimate. 


wad  wj^es       ^^-    -^-H  marriages  of  white  persons  with  negroes 
mniattoo%    Or  mulattocs  are  illegal  and  void. 

void. 

Poiywimy  61.  A  Subsequent  marriage  contracted  by  any  per- 
son during  the  life  of  a  former  husband  or  wife  of 
such  person,  with  any  person  other  than  such  former 
husband  or  wife,  is  illegal  and  void  fi*om  the  begin- 
ning, unless: 

1.  The  former  marriage  had  been  annulled  or  dis- 
solved; or, 

2.  Unless  such  former  husband  or  wfe  was  absent, 
and  not  known  to  such  person  to  be  living,  for  the 
space  of  five  successive  years  immediately  preceding 
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such  subsequent  marriage;  in  which  case  the  subse- 
quent marriage  is  void  only  fi'om  the  time  its  nullity 
is  adjudged  by  a  competent  tribunal. 

Note. — Cool.  Bl.  Comm.,  I.,  p.  435;  Bowers  vs. 
Bowers,  9  N.  Y.  Lg.  Ols. 

62.  Neither  party  to  a  contract  to  marry  is  bound  Released 
by  a  promise  made  in  ignorance  of  the  other's  want  of  "^'^J® 
personal  chastity,  and  either  is  released  therefrom  by  ^^^^ 
unchaste  conduct  on  the  part  of  the  other. 

KoTE.— Beachy  vs.  Brown,  El.  Bl.  &  E.,  p.  976; 
Baker  vs.  Cartright,  10  C.  B.  (N.  S.),  p.  124;  Palmer 
vs.  Andrews,  7  Wend.,  p.  142. 

63.  All  marriages  contracted  without  this  State,  ManiMee 
which  would  be  valid  by  the  laws  t)f  the  country  in  without 

•^  "^  theStete. 

which  the  same  were  contracted,  are  valid  in  this 
State. 

Note. — This  is  the  common  law  rule. — 1  Bishop  on 
Marriage  and  Divorce,  Sec.  353;  Stevenson  vs.  Gray, 
17  B.  Mon.  p.  193;  Simonin  vs.  Mallac,  2  Swab  and  T., 
pp.  67-83.  The  general  principle  is,  that  a  marriage 
valid  by  the  laws  of  the  country  in  which  it  is  cele- 
brated, though  the  parties  are  but  transient  persons, 
though  it  would  be  invalid  entered  into  with  the  same 
formalities  in  the  place  of  their  domicile,  and  even 
though  contracted  in  express  evasion  of  their  own  law, 
is  good  everywhere.  —  1  Bishop  on  Marriage  and 
Biiiorce,  Sec.  355;  Story  Confl.  Laws,  Sees.  79-81; 
Compton  vs.  Bearcroft,  Bui.  N.  P.,'  p.  114;  Sutton  vs. 
"Warren,  10  Met.,  p.  451;  Swift  vs.  Kelly,  3  Knapp,  p. 
257;  Patterson  vs.  Gaines,  6  How.  XJ.  S.,  p.  550;  State 
vs.  Patterson,  2  Iredell,  p.  346,  and  Wall  vs.  William- 
son, 8  Ala.,  p.  48,  where  the  rule  was  held  to  apply  to 
marriages  contracted  i^  an  Indian  nation. 


ARTICLE  II. 

AUTHENTICATION   OF  MARRIAGE. 

Section  68.  Marriage,  how  solemnized. 

69.  Marriage  license. 

70.  By  whom  solemnized. 

71.  No  particular  form  of  solemnization. 

72.  Substantial  requisites. 
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Section  73.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  Recorder. 

75.  Declaration  of  marriage,  how  made. 

76.  Declaration  to  contain  what. 

77.  To  be  acknowledged  and  recorded. 

78.  Action  between  the  parties  to  determine  validity. 

68.  Marriage  must  be  licensed,  solemuized,  authen- 
ticated, and  recorded  as  provided  in  this  Article;  but 
non-compliance  with  its  provisions  does  not  invalidate 
any  lawful  marriage. 

Note. — Graham  vs.  Bennett,  2  CaL,  p.  503;  Lon- 
donderry vs.  Chester,  2  N.  H.,  p.  268;  Newberry  vs. 
Brunswick,  2  Vt.,  p.  131;  Lacin  vs.  Higgins,  8  Stark, 
p.  178;  Dumaralsey  vs.  Fishley,  3  A.  K.  Marsh,  p.  368; 
Rex  vs.  Birmingham,  8  B.  &  C,  p.  29;  Hargroves  v?. 
Thompson,  31  Missis.,  p.  211;  Park  vs.  Barron,  20  Ga., 
p.  702;  Ferrie  vs.  Pub.  Adms.,  4  Bradf.,  p.  28;  1  Bishop 
on  Marriage  and  Divorce,  Sec.  283.  See  note  to  Sec- 
tion 57. 

69.  All  persons  about  to  be  joined  in  marriage 
must  first  obtain  a  license  therefor  fi'om  the  Glerk  o^ 
the  County  Court  of  the  county  in  which  the  marriage 
is  to  be  celebrated,  showing : 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence; 

3.  That  they  are  of  sufficient  age  to  be  capable  of 

* 

contracting  marriage; 

4.  K  the  male  is  under  the  age  of  twenty-one,  or  the 
female  under  the  age  of  eighteen  years,  the  consent  of 
the  father,  mother,  or  guardian,  if  any  such,  is  given; 
or  that  such  non-aged  person  has  been  previously,  but 
is  not  at  the  time,  married. 

For  the  purpose  of  ascertaining  these  facts,  the  Clerk 
is  authorized  to  examine  parties  and  witnesses  on 
oath,  and  receive  and  read  affidavits.  He  must  state 
such  facts  in  the  license. 


By  whom         70.    Marriage  may  be  solemnized  by  either  a  Jua- 

solemnized  o  •/ 

tice  of  the  Supreme  Court,  District  or  County  Judge, 
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Jur^tice  of  tlie  Peace,  Mayor,  priest,  or  minister  of  the 
gospel  of  any  denomination. 

71.  No  particular  form  for  the  ceremony  of  mar-  No 

T      1  •        -I        particular 

riafire  is  required,  but  the  parties  must  declare,  in  the  form  of 

o  T.  ?  r-  7  solemniza- 

presence  of  the  person  solemnizing  the  marriage,  that  ^*®°- 
they  take  each  other  as  husband  and  wife. 

NoTB. — No  contract  of  marriage,  if  otherwise  duly 
made,  shall  be  invalidated  for  want  of  conformity  to 
the  requirements  of  any  religious  sect. — Cal.  Const., 
Art.  XI,  Sec.  12. 

72.  The  person  solemnizing  a  marriage  must  first  Substantial 
require  the  presentation  of  the  marriage  license,  and 
satisfy  himself  that  it  substantially  conforms  to  Section 

69,  and  that  the  facts  set  forth  in  it  are  true.  For 
this  purpose  he  may  rely  upon  the  license  or  may 
administer  oaths  and  examine  the  parties  and  wit- 
nesses in  like  manner  as  the  County  Clerk  does  be- 
fore issuing  the  license. 

78.    The  person    solemnizing    a    marriage    must  Certificate 
make,  sign,  and  indorse  upon  or  attach  to  the  license 
a  certificate,  showing: 

1.  That  he  believes  the  facts  stated  to  be  true,  and 
that  upon  due  inquiry  there  appears  to  be  no  legal 
impediment  to  the  marriage; 

2.  The  names  and  places  of  residence  of  one  or 
more  witnesses  to  the  ceremony; 

8.  The  fact,  time,  and  place  of  solemnization. 


74.    He  must,  at  the  request  of,  and  for  either  certificate 

to  partiee 

ana 

Keoorder. 


party,  make  a  certified  copy  of  the  license  and  certifi-  ani     ^ 


cate,  and  file  the  originals  with  the  County  Recorder 
I      within  thirty  days  after  the  marriage. 

I  76.    Persons  married  without  the  solemnization  Deoiara- 

provided  for  in  Section  70  must  jointly  make  a  declar-  mwriage, 
ation  of  marriage,  substantially  showing: 
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1.  The  names,  ages,  and  residence  of  the  parties; 

2.  The  fitet  of  marriage; 
8.  The  time  of  marriage; 

4.  That  the  marriage  has  not  been  solemnized. 

76.  If  no  record  of  the  solemnization  of  a  mar- 
riage is  known  to  exist,  the  parties  may  join  in  a 
declaration  of  such  marriage,  substantially  showing: 

1.  The  names,  age,  and  residence  of  the  parties; 

2.  The  fact  of  marriage; 

3.  That  no  record  of  such  marriage  is  known  to 
exist. 

77.  Declarations  of  marriage  must  be  acknowl- 
edged and  recorded  in  like  manner  as  grants  of  real 
property. 

78.  If  either  party  to  any  marriage  denies  the 
same,  or  refuses  to  join  in  a  declaration  thereof,  the 
other  may  proceed,  by  action  in  the  District  Court,  to 
have  the  validity  of  the  marriage  determined  and 
declared. 


CHAPER  II. 

DIVORCE. 

Article  I.  Nullity. 

II.  Dissolution. 

III.  Causes  for  Denying  Divorce.. 

IV.  General  Provisions. 


ARTICLE  I. 


nullity. 

Section  82.  Cases  where  marriage  may  be  annulled. 

83.  Action  to  obtain  decree  of  nullity  in  certain  cases,  when 

and  by  whom  commenced. 

84.  Children  of  annulled  marriage. 

85.  Custody  of  children. 

86.  Effect  of  judgment  of  nullity. 
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82.  A  mamage  may  be  annulled  ^or  any  of  tlie  Ca^os 
following  causes,  existing  at  the  time  of  tlie  marriage:  marnw 

1.  That  the  party  seeking  to  have  the  marriage  "»»»^«<^ 
annulled  was  under  the  age  of  legal  consent;  unless, 

after  attaining  the  age  of  consent,  such  party  for  any 
time  freely  cohabited  with  the  other  as  husband  or 
wife; 

2.  That  the  former  husband  or  wife  of  either  party 
was  living,  and  the  marriage  with  such  former  husband 
or  wife  waa  then  in  force; 

3.  That  either  party  was  of  unsound  mind,  unless 
such  party,  after  coming  to  reason,  freely  cohabited 
with  the  other  as  husband  or  wife; 

.  4.  That  the  consent  of  either  party  was  obtained  by 
ftaud,  unless  such  party  afterwards,  with  full  knowl- 
edge of  the  facts  constituting  the  fraud,  freely  cohabited 
with  the  other  as  husband  or  wife; 

5.  That  the  consent  of  either  party  was  obtained  by 
force,  unless  such  party  afterwards  freely  cohabited 
with  the  other  as  husband  or  wife; 

6.  That  either  party  was,  at  the  time  of  marriage, 
physically  incapable  of  entering  into  the  married 
state,  and  such  incapacity  continues,  and  appears  to  be 
incurable. 

Note.— 1  Cool.  Bl.  Comm.,  pp.  43&-440.  Ante- 
nuptial fraud,  Baker  vs.  Baker,  13  Cal.,  p.  87.  Pre- 
vious marriage,  Fuller  vs.  Puller,  17  Cal.,  p.  605. 
Devanbaugh  vs.  Devanbaugh,  5  Paige,  p.  554;  6  Paige, 
p.  175. 

83.  An  action  to  obtain   a  decree  of   nullity  of  Action  to 

•  i»  a  ^    •        «  obtain 

mamage,  for  causes  mentioned  in  the  preceding  sec-  decree  of 

tion,  must  be  commenced  within  the  periods  and  by  J^S^when 

the  parties  as  follows:  whoi  wm- 

1.  For  causes  mentioned  in  Subdivision  1:  by  either  ""*°®^ 
party  to  the  marriage,  or  by  a  guardian  or  relative, 
within  four  years  after  arriving  at  the  age  of  consent; 

2.  For  causes  mentioned  in  Subdivision  2:  by  either 
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Same.  party  during  the  life  of  the  other,  or  by  such  former 
husband  or  wife; 

3.  For  causes  mentioned  in  Subdivision  3:  by  the 
party  injured,  or  relative  or  guardian  of  the  party  of 
unsound  mind,  at  any  time  before  the  death  of  either 
party; 

4.  For  causes  mentioned  in  Subdivision  4:  by  the 
party  injured,  within  four  years  after  the  discovery  of 
the  facts  constituting  the  firaud; 

6.  For  causes  mentioned  in  Subdivision  5:  by  the 
injured  party,  within  four  years  after  the  marriage; 

6.  For  causes  mentioned  in  Subdivision  6:  by  the 
injured  party,  within  four  years  after  the  marriage. 

Children  of.      84.    Where  a  marriage  is  annulled  on  the  ground 

annulled  °  ° 

marriage,  that  a  former  husband  or  wife  was  Uving,  or  on  the 
ground  of  insanity,  children  begotten  before  the  judg- 
ment are  legitimate,  and  succeed  to  the  estate  of  both 
parents. 

Note. — Graham  vs.  Bennett,  2  Cal.,  p.  503. 


Cuiitody  of 
children. 


86.  The  Court  must  award  the  custody  of  the 
children  of  a  marriage  annulled  on  the  ground  of  fraud 
or  force  to  the  innocent  parent,  and  may  also  provide 
for  their  education  and  maintenance  out  of  the  prop- 
erty of  the  guilty  party. 

Effector         86.    A  judgment  of  nullity  of  marriage  rendered 

judj^nient 

of  nuUity.    is  conclusive  only  as  against  the  parties  to  the  action 
and  those  claiming  under  them. 


AKTICLE  II. 


DISSOLUTION  or  MABRIAQB. 

SxcTiov  90.  Marriage,  how  dissolved. 

91.  Divorce,  what. 

92.  Causes  for  divorce. 

93.  Adultery  defined. 

94.  Extreme  cruelty,  what. 

95.  Desertion,  what. 
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SxcnoN  96.  Desertion,  how  manifested. 

97.  In  case  of  strategem  or  fraud,  who  commits  desertion. 

98.  In  case  of  cruelty,  where  one  party  leaves  the  other, 

who  commits  desertion. 

99.  Separation  by  consent  not  desertion. 

100.  Separation  and  intent  to  desert  not  always  coincident. 

101.  Consent  to  separate  revocable. 

102.  Desertion,  how  cured.    Effect  of  refusing  condonation. 

103.  Wife  must  abide  by  husband's  selection  of  home,  or  it  is 

desertion  on  her  part. 

104.  If  the  place  is  unfit,  and  wife  refuses  to  conform,  it  is 
•  desertion  by  the  husband. 

105.  Willful  neglect,  what. 

106.  Habitual  intemf>erance,  what. 

107.  Habitual  intemperance  for  one  year. 

90.     Maniage  may  be  dissolved:  Marriage, 

1.  By  the  death  of  either  of  the  parties;  or,  dissolved. 

2.  By  a  divorce  adjudged  by  a  Court  of  competent 
jurisdiction. 

ivorce  is  a  judgment  dissolving  the  marriage  Divorce, 
restoring  the  parties  to  the  status  of  unmarried 
persons. 

NoTK. — Divorces  were  sanctioned  by  the  Mosaic  law. 
It  is  said  (Deuteronomy,  chapter  xxiv:  verses  1,  2,  3, 
and  4)  that:  ^ 

"  1.  When  a  man  hath  taken  a  wife  and  married  her, 
and  it  come  to  pass  that  she  find  no  flavor  in  his  eyes 
because  he  hath  found  some  uncleanness  in  her,  then 
let  him, write  her  a  bill  of  divorcement  and  give  it  in 
her  hand,  and  send  her  out  of  his  house; 

**  2.  When  she  has  departed  out  of  his  house,  she  may 
go  and  be  another  man's  wife; 

"  3.  And  if  the  latter  husband  hate  her,  and  write  her 
a  bill  of  divorcement,  and  giveth  it  in  her  hand,  and 
sendeth  her  out  of  his  house;  or  if  the  latter  husband 
die  which  took  her  to  be  his  wife; 

**  4.  Her  former  husband  which  sent  her  away  may 
not  take  her  again  to  be  his  wife,  after  that  she  is  defiled, 
for  that  is  an  abomination  before  the  Lord;  and  thou 
shall  not  cause  the  land  to  sin  which  the  Lord  thy  Qod 
giveth  thee  for  an  inheritance." 

See,  also,  Matthew  v:  31;  Mark  x:  4. 

The  Koman  law,  from  the  earliest  period,  permit- 
ted divorces  pretty  much  at  the  pleasure  of  either 
party,— Kees'    Cyc,  Art.   Divorce;   Head  vs.  Head, 
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2  Kelly,  p.  191;  Taylor  Civ.  Law,  p.  359;  2  Kent's 
Com.,  p.  103.  In  England,  until  1857,  no  author* 
ity  existed  in  any  of  the  Judicial  Courts  to  grant 
a  divorce;  the  subject  belonged  to  the  Ecclesiastical 
Courts,  which  granted  divorces  from  **  bed  and  board  " 
and  pronounced  sentences  of  nullity,  but  they  had  no 
power  to  dissolve  a  marriage  valid  and  binding  in  its 
origin  for  causes  arising  subsequent  to  its  solemniza- 
tion, Parliament  alone  exercising  that  power. — 2  Bums* 
Eccl.  Law,  p.  202;  McQueen,  Pari.  Pract.,  p.  470.  By 
the  statute  of  20  and  21  Vict.  (1857),  Ch.  VIII,  a  Court 
was  created  called  **  The  Court  for  Divorce  and  Matri- 
monial Causes,*'  upon  which  was  conferred  all  juris- 
diction over  matrimonial  matters  then  vested  in  the 
Ecclesiastical  Courts,  or  theretofore  exercised  by  Par- 
liament. In  the  United  States  it  was  once  common  for 
the  State  Legislatures,  like  the  English  Parliament,  to 
grant  divorces  by  special  Act,  but  it  is  believed  that  at 
the  present  time  the  power  to  grant  divorces  is  con- 
ferred by  statute  in  all  of  the  States  upon  Courts  of 
equity,  or  Courts  possessing  equity  powers.  Section  26, 
Article  IV,  of  the  Constitution  of  California, 
in  express  terras,  the  Legislature  from 
vorces;  and  a  similar  provision  exists  in  the 
tions  of  many  other  States  of  the  Federal  Union. 

Causes  for        92.    Divorces  must  be  granted  for  *any  of  the  fol- 

divorce. 

lowing  causes : 

1.  Adultery; 

2.  Extreme  cruelty; 

3.  Willful  desertion; 

4.  Willful  neglect; 

5.  Habitual  intemperance; 

6.  Conviction  of  felony. 

Adultery  93.  Adultery  is  the  voluntary  sexual  intercourse  of 
a  married  person  with  a  person  other  than  the  offen- 
der's husband  or  wife. 

Note. — Unlawful  voluntary  sexual  intercourse  be- 
tween two  persons,  one  of  whom  at  least  is  married, 
is  the  essence  of  the  offense.  It  is  sufficient  if  either 
party  is  married;  the  offense  of  the  married  party  will 
bo  adultery,  and  that  of  the  unmarried  fornication. — 1 
Leate's  Penn.,  p.  6;  2  Dall.  Penn.,  p.  125.  In  Massa- 
chusetts, however,  by  statute,  and  in  some  of  the  other 
States,  if  the  woman  be  married,  though  the  man  be 
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unmarried,  he  is  guilty  of  adultery;  21  Pick.,  p.  509; 
2  Blackf.,  p.  318;  18  Ga.,  p.  264;  9  N.  H.,  p.  615.  In 
Connecticut  and  some  other  States  it  seems  that  to  con- 
stitute the  offense  of  adultery  the  woman  should  be 
married.  Adultery  is  not  by  itself  indictable  at  com- 
mon law. — 4  Black  Com.,  p.  65;  5  Band.,  p.  627;  but 
is  left  to  the  ecclesiastical  Courts  for  punishment. 

94.     Extreme  cruelty  is  the  infliction  of  s^rievous  Exfrem© 

"  ^  cruelty, 

bodily  injury  or  grievous  mental  suffering  upon  the  ^^^^ 
other  by  one  party  to  the  marriage. 

Note.— Johnson  vs.  Johnson,  14  Cal.,  p.  459;  Wand 
vs.  Wand)' 14  Cal.,  p.  512;  Morris  vs.  Morris,  14  Cal., 
p.  76;  Mahone  vs.  Mahone,  19  Cal.,  p.  626;  Fowelson 
vs.  Powelson,  22  Cal.,  p.  358;  Eidenmuller  vs.  Eiden- 
I  muUer,  37  Cal.  p.  364;    Evans  vs.   Evans,  1   Hag. 

Con.,  p.  36;  Waring  vs.  Waring,  2  Fhillim.,  p.  132; 
Perry  vs.  Perry,  2  Paige,  p.  501;  Dysart  vs.  Dysart,  1 
Eobertson,  p.  407;  Butler  vs.  Butler,  1  Parsons,  p.  329; 
Harratt  vs.  Harratt,  7  N.  H.,  p.  196;  Smedley  vs.  Smed- 
ley,  30  Ala.,  p.  714;  Shurman  vs.  Shurman,  18  Texas, 
p.  521;  Eshbach  vs.  Eshbach,  11  Harris  Pa.,  p.  343; 
Shaw  vs.  Shaw,  17  Conn.,  p.  189;  Johnson  vs.  John- 
son, 4  Wis.,  p.  135. 

i  95.     Willful  desertion  is  the  voluntary  separation  DesierUon, 

1        of  one  of  the  married  parties  from  the  other  with 
intent  to  desert. 

Note.— Conant  vs.  Conant,  10  Cal.,  p.  249;  Harden- 

berg  vs.  Hardenberg,  14  Cal.,  p.  654;  Morrison  vs.  Mor- 

'  rison,  20  Cal.,  p.  431;  Benkert  vs.  Benkert,  32  Cal.  p. 

467;  1  Bishop  on  Marriage  and  Divorce,  Sec.  776. 

i  96.     Persistent  refusal  to  have  reasonable  matrimo-  DoBortion, 

nial  intercourse  as  husband  and  wife,  when'  health  or  manifested. 
physical  condition  does  not  make  such  refusal  reason- 
ably necessary,  or  the  refusal  of  either  party  to  dwell 
in  the  same  house  with  the  other  party,  when  there  is 
no  just  cause  for  such  refusal,  is  desertion. 

97.     When  one  party  is  induced,  by  the  stratagem  in  case  of 

or  fraud  of  the  other  party,  to  leave  the  family  dwell-  or  fraud, 

ing  place,  or  to  be  absent,  and  during  such  absence  d^^j^n 
the  oflfending  party  departs  with  intent  to  desert  the 
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other,  it  is  desertion  by  the  party  committing  the 
stratagem  or  fraud,  and  not  by  the  other. 

Note. — Bishop  on  Marriage  and  Divorce,  Sec.  784. 


In  ca^e  of 
cruelty, 
where  one 


party 
loe 


98.     Departure  or  absence  of  one  party  from  the 
&n^i]y  dwelling  place,  caused  by  cruelty  or  by  threats 
other?  wh^o  ^  ^^  bodily  harm  from  which  danger  would  be  reason- 
ably apprehended  from  the  other,  is  not  desertion  by 
the  absent  party,  but  it  is  desertion  by  the  other  party. 

Note. — This  section  is  intended  to  settle  a  question 
discussed  as  doubtful  in  Bishop  on  Marriage  and  Di- 
vorce, Sees.  787,  791,  794. 


commits 
desertion. 


Separation 
by  consent 
not 
desertion. 


Separation 
and  intent 
to  desert 
not  always 
coincident. 


99.  Separation  by  consent,  with  or  without  the 
understanding  that  one  of  the  parties  will  apply  for  a 
divorce,  is  not  desertion. 

Note. — Crow  vs.  Crow,  23  Ala.,  p.  583;  Gray  vs. 
Gray,  15  Ala.,  p.  779;  Vanleer  vs.  Vanleer,  1 
Pa.,  p.  211;  Ward  vs.  Ward,  1  Swab.  &  T. 
Pulton  vs.  Pulton,  36  Missis.,  p.  517;    McKay 
McKay,  6  Grant  U.  C.  Ch.,  p.  380. 

100.  The  separation  and  intent  to  desert  are  not 
always  coincident.  Temporary  absence  or  separation, 
proper  in  itself^  may  be  converted  into  desertion  when- 
ever the  intent  to  desert  is  fixed  during  such  absence 
or  separation. 

Note. — The  mere  absence  of  the  husband  on  busi- 
ness is  not  desertion. — Ex  part«  Aldrige,  1  Swab.  &  Ti, 
p.  88.  Desertion  cannot  be  inferred  against  either  from 
the  mere  unaided  fact  of  their  not  living  together. — 
Jones  vs.  Jones,  13  Ala.,  p.  145;  Gaines  vs.  Gaines,  9 
B.  Monroe,  p.  295;  Butler  vs.  Butler,  1  Parsons,  p.  329; 
Stokes  vs.  Stokes,  1  Mo.,  820;  Fidge  vs.  Pidge,  3 
Met.,  p.  257;  Van  Voorhees  vs.  Van  Voorhees,  Wright, 
p.  636;  McCoy  vs.  McCoy,  3  Ind.,  p.  555;  Cook  vs. 
Cook,  2  Beasley,  p.  263.  But  protracted  absence,  with 
other  circumstances,  may  establish  the  original  in- 
tent.— Ahrenfeldt  vs.  Ahrenfeldt,  1  Hoffman,  p.  47. 


Consent  to        101.     CJonsciit  to  a  Separation  is  a  revocable  act, 

separate 

revocable,    and  if  ouc  of  the  parties  afterwards,  in  good  fiiith, 
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seeks  a  reconciliation  and  restoration,  but  the  other 
refuses  it,  such  refusal  is  desertion. 

Note. — Bish.  on  Mar.  and  Div.,  Sec.  786;  Benkert 
V8.  Benkert,  32  Gal.,  p.  467. 

102.  If  one  party  desei-ts  the  other,  and  before  the  Desertion, 

.  how  cured. 

ej^piration  of  the  statutory  period  required  to  make 
the   desertion   complete,  truly  repents,  returns,  and 
oflfers,  in  good  faith,  to  fulfill  the  marriage  contract, 
and  solicits  condonation,  the  desertion  is  cured.     If  Effect  of 
the  other  party  refuses  such  offer  and  condonation,  it  condona- 
is  desertion  by  such  party  from  the  time  of  refusal. 

Note. — Bish.  on  Mar.  and  Div.,  Sec.  786;  Benkert 
vs.  Benkert,  32  Cal.,  p.  467. 

103.  The   husband   may  choose   any  reasonable  wifemuat 

^  "^  abide  by 

place  or  mode  of  living,  and  if  the  wife  does  not  con-  JH"**?.°5'J* 
form  thereto,  it  is  desertion.  ii^deewtion 

Mtk  VY     -■  on  her  part. 

^^^ .  '^\  Note. — Hardenoerg^  vs.  Hardenberg,  14  Cal.,  p.  654. 

104.  If  the  place  or  mode  of  living  selected  by  if  the  place 
the  husband  is  unreasonable  and  grossly  unfit,  and  the  wife  refuses 

,^  o.^'  ^Q  conform, 

Wife  does  not  conform  thereto,  it  is  desertion  on  the  ^^^^ytion 
part  of  the  husband  from  the  time  her  reasonable  husbwid. 
objections  are  made  known  to  him. 

105.  Willful  neglect  is  the  neglect  of  the  husband  Wiiifui 

.  .  neglect, 

to  provide  for  his  wife  the  common  necessaries  of  Ufe,  what 
he  having  the  ability  to  do  so;  or  it  is  the  failure  to 
do  so  by  reason  of  idleness,  profiigacy,  or  dissipation. 

Note. — Washburn  vs.  Washburn,  9  Cal.,  p.  475. 

106.  Habitual  intemperance  is  that  degree  of  in-  Habitual 
temperance  froni  the  use  of  intoxicating  drinks  which  ranco,what 
disqualifies  the  person  a  great  portion  of  the  time  from 
properly  attending  to  business,  or  which  would  reason- 
ably inflict  a  course  of  great  mental  anguish  upon  the 
innocent  party. 

NoTE.—Mahone  vs.  Mahone,  19  Cal.,  p.  626;  Bish. 
on  Mar.  and  Div.,  Sec.  813. 
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Habitual 
intempe- 
ranoe  for 
one  year. 


107.  Willful  desertion,  willful  neglect,  or  habitual 
intemperance  must  continue  for  one  year  before  either 
is  a  ground  for  divorce. 


ARTICLE    III. 


Bivoroes 
denied,  on 
Bhovdng 
what 


Conni- 
yanoe.what 


CAUSES  FOB  DEinriNQ  DIVORCE. 

Section  111.  Divorces  denied,  on  showing  what. 

112.  Connivance,  what. 

113.  Corrupt  consent,  how  manifested. 

114.  Collusion,  what. 

115.  Condonation,  what. 

116.  Kequisites  to  condonation. 

117.  Condonation  implies  what. 

118.  Evidence  of  condonation. 

119.  Condonation,  when  operates  to  bar  divorce. 

120.  Concealment  of  facts  in  certain  cases  makes  condona- 

tion void. 

121.  Condonation,  how  revoked.  ^^ 

122.  Kecrimination,  what.  % 

123.  Condonation  in  a  recriminatory  defense  a  bar  to  such 

defense,  when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  certain  presumptions. 

126.  Presumptions  may  be  rebutted. 

127.  Limitation  of  time. 

128.  Divorces  granted,  when. 

129.  Proof  of  actual  residence  required.    Presumptions  do 

not  apply. 

130.  Divorce  not  to  be  granted  by  default,  etc. 

111.  Divorces  must  be  denied  upon  showing: 

1.  Connivance;  or, 

2.  Collusion;  or, 

8.  Condonation;  or, 

4.  Recrimination;  or, 

6.  Limitation  and  lapse  of  time. 

112.  Connivance  is  the  corrupt  consent  of  one 
party  to  the  commission  of  the  acts  of  the  other,  con- 
stituting the  cause  of  divorce. 

Note. — Forster  vs.  Forster,  1  Hag.   Con.,  p.  144; 
Peirce  vs.  Peirce,  3  Pick.,  p.  299;  Phillips  vs.  Phillips, 


Civil  Code.  43 

1  Eobertson,  p.  144;  2  Bishop  on  Marriage  and  Divorce, 
Sec.  5. 

113.  Corrupt  consent  is  manifested    by  passive  Corrupt 

^  •^     *  consent, 

permission,  with  intent  to  connive  at  or  actively  pro-  Jj^^if^g^e^ 
cure  the  commission  of  the  acts  complained  of. 

NoTB. — Hoar  vs.  Hoar,  3  Hag.  Ec,  p.  137;  Moorson 
vs.  Moorson,  3  Hag.  Ec,  p.  87;  Phillips  vs.  Phillips, 
10  Jur.,  p.  829;  2  Greenleaf  on  Ev.,  Sec.  51. 

1 14.  Collusion  is  an  affreement  between  husband  coiiugion. 

°  what 

and  wife  that  one  of  them  shall  commit,  or  appear  to 
have  committed,  or  to  be  represented  in  Court  as  hav- 
ing committed,  acts  constituting  a  cause  of  divorce, 
for  the 'purpose  of  enabling  the  other  to  obtain  a 
divorce. 

NoTE.—Crewe  vs.  Crewe,  1  Hag.  Ec,  p.  123;  Jes- 
sop  vs.  Jessop,  2  Swab.  &  T.,  p.  801;  1  Fras.  Dom. 
Bel.,  p.  703;  2  Bishop  on  Marriage  and  Divorce,  Sec. 
28. 

116.     Condonation  is  the  conditional  forgiveness  of  condona- 

tiont  whaL 

a  matrimonial  offense  constituting  a  cause  of  divorce. 

Note.— Benkert  vs.  Benkert,  32  Cal.,  p.  467;  Ferrers 
vs.  Ferrers,  1  Hag.  Con.,  p.  130;  "Worsley  vs.  "Wors- 
ley,  2  Lee,  p.  572;  Smith  vs.  Smith,  4  Paige,  p.  432; 
Johnson  vs.  Johnson,  4  Paige,  p.  460;  Quincy  vs. 
Quincy,  10  N.  H.,  p.  272;  Anonymous,  6  Mass.,  p.  147. 

116.  The  following  requirements  are  necessaiy  to  Requisites 

to  condonft" 

condonation :  ^  tion. 

1.  A  knowledge  on  the  part  of  the  condoner  of  the 
facts  constituting  the  cause  of  divorce; 

2.  Reconciliation  and  remission  of  the  offense  by 
the  injured  party; 

8.  Restoration  of  the  offending  party  to  all  marital 
rights. 

Note. — Durant  vs.  Durant,  1  Hag.  Ec,  p.  788; 
Keats  vs.  Keats,  1  Swab.  &  T.,  p.  834;  2  Bishop  on 
Marriage  and  Divorce,  Sec.  38. 

117.  Condonation  implies  a  condition  subsequent;  condona- 
that  the  forgiving  party  must  be  treated  with  conjugal  implies 
kindness. 
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Note.— Davis  vs.  Davis,  19  111.,  p.  334;  D'Agfuilar 
vs.  D^Aguilar,  1  Hag.  Ec,  p.  773;  Johnson  vs.  John- 
son, 4  Paige,  p.  460;  Whispel  vs.  Whispel,  4  Barb.,  p- 
217;  Burr  vs.  Burr,  10  Paige,  p.  20;  Langdon  vs.  Lang- 
don,  25  yt.,  p.  678;  Harrison  vs.  Harrison,  20  Ala.,  p. 
629;  Gardner  vs.  Gardner,  2  Gray,  p.  434;  Nogees  vs. 
Nogees,  7  Texas,  p.  538. 

Evidence  of      118.    "Where  the  cause  of  divorce  consists  of  a 

condona- 

^^^  0  course  of  offensive  conduct  covering  the  prescribed 
statutory  period,  or  arising,  in  case  of  cruelty,  from 
successive  acts  of  ill  treatment  which  may,  aggre- 
gately, constitute  the  offense,  cohabitation,  or  passive 
endurance,  or  conjugal  kindness  shall  not  be  evidence 
of  condonation  of  any  part  of  the  facts  or  period  con- 
stituting such  causes,  untess  accompanied  by  an  express 
agreement  to  condone. 

Note. — "Westmeath  vs.  VV"estmeath,  2  Hag.  Ec. 
Supp.,  pp.  1-4;  Eng.  Ec.,  pp.  238-290;  Eras.  Dom. 
Bel.,  p.  462;  .2  Bishop  on  Marriage  and  Divorce,  Sec.  50. 


Condona- 
tion, when 
operates  to 
bar 
divorce. 


Conceal- 
ment  of 
facts  in 
certain 
cases 

makes  con- 
donation 
void. 


110.  In  cases  mentioned  in  the  last  section,  only 
after  the  cause  of  divorce  has  become  complete,  as  to 
the  acts  complained  of  and  the  period  of  their  contin- 
uance, can  condonation  be  made.  Even  then,  further 
efforts  to  live  with  and  reform  the  offending  party 
must  not,  unsupported  by  an  express  agreement  of 
condonation  made  without  undue  influence,  be  con- 
strued as  evidence  of  condonation. 

Note. — "Though  such  party  might  be  willing  to 
give  the  other  a  ikir  trial  of  fUture  matrimonial  fidelity, 
if  sure  of  retaining  his  remedy,"  yet  would  not  if  the 
remedy  was  in  danger  of  being  lost  in  such  trial. — 
2  Bishop  on  Marriage  and  Divorce,  Sec.  63. 

120.  A  fraudulent  concealment  by  the  condonee 
of  facts  constituting  a  different  cause  of  divorce  from 
the  one  condoned,  and  existing  at  the  time  of  condo- 
nation, avoids  such  condonation. 

Note. — ^Dempster  vs.  Dempster,  2  Swab.  &  T.,  pp. 
438-44;  2  Bishop  on  Marriage  and  Divorce,  Sees.  65-66. 
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121.  Condonation  is  revoked    and  the    original  Condona- 

tion,  how 

cause  of  divorce  revived:  revoked. 

1.  When  the  condonee  commits  acts  constituting  a 
like  or  other  cause  of  divorce;  or, 

2.  When  the  condonee  is  guilty  of  great  conjugal 
unkindness,  not  amounting  to  a  cause  of  divorce,  but 
sufficiently  habitual  and  gross  to  show  that  the  condi- 
tions of  condonation  had  not  been  accepted  in  good 
faith,  or  not  fulfilled. 

Note.— Palmer  vs.  Palmer,  2  Swab  &  T.,  pp.  61-62; 
Bish.  on  Mar.  and  Div.,  Sec.  64;  Durant  vs.  Durant,  1 
Hag.  Ec.  p.  773,  3  Eng.  Ec,  p.  310;  D'Aguilar  vs. 
D'Aguilar,  1  Hag.  Ec,  p.  773,  3  Eng.  Ec,  p.  329; 
Bramwell  vs.  Bramwell,  3  Hag.  Ezc,  p.  618;  Johnson 
vs.  Johnson,  4  Paige,  p.  460;  Benkert  vs.  Benkert,  32 
Cal.,  p.  467. 

122.  Recrimination  is  a  showing:  by  the  defendant  Recrfmina- 

^     '^  tion.  what 

of  any  cause  of  divorce  against  the  plaintiff",  in  bar  of 
the  plaintiff's  cause  of  divorce. 

Note. — This  section  rests  upon  the  principle  that  he 
who  is  himself  in  the  wrong  cannot  he  heard  to  com- 
plain in  a  Court  of  justice  of  another's  wrong  pertain- 
ing to  the  same  matter.  Bush  vs.  Brainard,  1  Cow.,  p. 
78;  Bruckle  vs.  Dry  Dock  Co.,  2  HuU,  p.  151;  Collins 
vs.  Blantem,  2  Wils.,  p.  341;  Gregg  vs.  Wyman,  4 
Cush,  p.  322;  Hyatt  vs.  Wood,  4  Johns.,  p.  150;  Bohy 
vs.  West,  4  N.  H.,  p.  285;  Freeman  vs.  Sedgwick,  6 
Gill,  p.  28;  Gregory  vs.  Haworth,  25  Cal.,  p.  653. 

123.  Condonation  of  a  cause  of  divorce  shown  in  Condona- 

tion in  a 
the  answer  as  a  recriminatory  defense  is  a  bar  to  such  rocnmina- 

•^  tOIT 

defense  when  the  condonee  has  fully  performed  the  bar toroeh 
marital  duties,  and  is  without  reproach  since  the  con-  thSf*' 
donation,  or  if  three  years  or  more  have  elapsed  after 
the  condonation,  and  before  the  accruing  or  completion 
of  the  cause  of  divorce  against  which  the  recrimina- 
tion is  shown. 

Note.— Bish.  on  Mar.  and  Div.,  Sees.  97-100.  It  was 
held  in  New  York,  in  the  ahsence  of  statutory  pro- 
visions upon  the  suhject,  that  condonation  does  not 
necessarily  remove  the  recriminatory  bar,  and  that 


/ 
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whether  it  would  so  operate  or  not  depended  upon  the 
particular  circumstances  of  each  case.  Wood  vs. 
"Wood,  2  Paige,  p.  108;  Morrell  vs.  Morrell,  1  Barb., 
p.  318.  The  contrary  was  held  in  New  Hampshire 
(Hasten  vs.  Hasten,  15  K.  H.,  p.  286),  and  such  is  now 
the  statutory  rule  in  New  York.  Horrell  vs.  Horrell, 
supra.  In  Anichini  vs.  Anichini,  2  Curt.  Ec,  p.  210, 
7  Eng.  Ec,  p.  85,  Dr.  Lushington  said:  ""Where  a 
condonation  has  taken  place  with  a  full  knowledge  of 
the  facts,  it  is  said  to  be  a  conditional  forgiveness. 
Conditional  on  what  7  On  the  future  conduct  of  the 
husband.  Suppose  he  fulfills  the  condition,  and  never 
after  violates  the  obligation  of  the  marriage  bed — is  the 
condonation  to  have  no  other  effect  than  to  bar  a  suit 
against  him  7  I  think  the  effect  is  to  make  him  rectus 
et  integer,  except  that  his  past  transgression  may  be 
revived  by  subsequent  misconduct."  In  a  subsequent 
case  before  the  new  Divorce  Court  of  England,  Cress- 
well,  J.,  followed  this  doctrine  of  Dr.  Lushington. 
Seller  vs.  Seller,  1  Swab.  &  T.,  p.  482. 

124.    A  divorce  must  be  denied: 

1.  When  the  cause  is  adultery  and  the  action  is  not 
commenced  within  five  years  after  the  commission  of 
the  act  of  adultery,  or  after  its  discovery  by  the  in- 
jured party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the 
action  is  not  commenced  before  the  expiration  of  one 
year  after  a  pardon  or  the  termination  of  the  period 
of  sentence; 

8.  In  all  other  cases  when  there  is  an  unreasonable 
lapse  of  time  after  the  commission  of  the  offense  and 
before  the  commencement  of  the  action. 


Lapse  of  125.    Unreasonable  lapse  of  time  is  such  a  delay  in 

time 

establishes   commenciuff  the  action  as  establishes  the  presumption 

eertampre-  ^  £r  ir 

sumptions.  j^^X  there  has  been  connivance,  collusion,  or  condo- 
nation of  the  offense,  or  full  acquiescence  in  the  same, 
vrith  intent  to  continue  the  marriage  relation  notwith- 
standing the  commission  of  such  offense. 

Note. — 2  Bishop  on  Marriage  and  Divorce,  Sec.  108. 

126.    The  presumptions  arising  from  lapse  of  time 
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may  be  rebutted  by  showinff  reasonable  grounds  for  Presump- 

,        ,    ,        .  .  ,  .  tioDB  may 

the  delay  m  commencing  the  action.  be  rebutted 

Note. — 2  Bishop  on  Marriage  and  Divorce,  Sec.  106. 

127.  There  are  no  limitations  of  time  for  com-  Limitation 

of  time. 

mencmg  actions  for  divorce,  except  such  as  are  con- 
tained in  Section  124. 

Note. — Before  the  adoption  of  this  Code  there  was 
no  specific  limitation  in  divorce  cases.  The  only  stat- 
ute upon  the  subject  was  the  Act  of  1850  (Stats.  1850, 
p.  343),  as  follows :  "An  action  for  relief  not  hereinbefore 
provided  for,  must  be  commenced  within  four  years 
after  the  cause  of  action  shall  have  accrued.''  The 
New  York  Civil  Code  provides  four  years  limitation  in 
cases  of  adultery.  Upon  a  careful  examination  of  the 
laws  of  the  different  States  upon  the  subject,  it  appears 
very  difiScult  to  establish  any  exact  rule  of  time,  how- 
ever desirable  such  a  rule  might  be.  There  are  so  many 
instances  of  efforts  at  reformation — so  much  waiting  and 
hoping  before  finally  attempting  to  break,  judicially, 
the  marriage  relation — that  any  arbitrary  rule  which 
would  force  the  party  to  coTnmence  an  action  or  lose 
the  remedy,  would  defeat  the  discharge  of  the  most 
Christian  duties  arising  from  the  relation,  or  deprive 
the  party  of  all  relief  when  all  efforts  fail.— Pellew  vs. 
Pellew,  1  Swab,  and  Trist.,  p.  553;  also,  Matthews  vs. 
Matthews,  1  Swab,  and  Trist.,  p.  499. 

128.  A  divorce  must  not  be  granted  unless  the  Divorces 

fffftiitod 

plaintiff  has  been  a  resident  of  the   State  for  six  when, 
months  next  preceding  the  commencement  of  the 
action. 

Note. — The  Court  has  no  jurisdiction  to  grant  a 
divorce,  unless  the  applicant  aver  and  prove  six  months 
residence  within  the  State  next  before  making  the  appli- 
cation.—Bennett  vs.  Bennett,  28  Cal.,  p.  599. 

120.    In  actions  for  divorce  the  presumption  of  law,  Proof  of 

^  ^  actual 

that  the  domicile  of  the  husband  is  the  domicile  of  the  reeidence 

required. 

wife,  does  not  apply.    After  separation,  each  may  have  ^jM^do^of 
a  separate  domicile,  depending  for  proof  upon  actual  ^^^^^' 
residence,  and  not  upoA  legal  presumptions. 

NoTB.— In  Kashaw  vs.  Kashaw,  3  Cal.,  p.  312, 
where  the  husband  had  been  a  resident  of  this  State 
since  1850,  and  had  his  domicile  in  San  Francisco,  and 
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the  wife  followed  him,  and  arrived  here  and  commenced 
her  suit  before  six  months  had  elapsed  after  her  arrival, 
it  was  held  that  the  domicile  of  the  husband  was  the 
domicile  of  the  wife,  and  that  in  contemplation  of  law 
the  wife  must  be  considered  as  having  been  a  resident 
of  this  State  continuously  from  the  time  her  husband 
arrived  here.  In  Kashaw  vs.  Kashaw  the  decision  was 
rested  upon  the  general  rule  that  the  wife^s  domicile 
follows  her  husband's.  The  attention  of  the  Court 
was  not  directed  to  the  fact  that  the  law  recognizes  a 
wife  as  having  a  separate  existence,  and  separate  inter- 
ests, and  separate  rights  in  those  cases  where  the 
express  object  is  to  show  that  the  relation  itself  ought 
to  be  dissolved. — Harteau  vs.  Harteau,  14  Pick.,  p. 
181;  The  Kepublic  vs.  Skidmore,  2  Texas,  p.  261.- 
"The  doctrine  that,  for  the  purpose  of  divorce,**  says 
Mr.  Bishop,  **Jihe  wife  may  have  a  domicile  separate 
from  her  husband,  is  well  established  in  the  American 
tribunals,  although  some  of  the  authorities  would  seem 
to  make  the  distinction  (it  is  submitted  without  proper 
foundation)  that  a  wife  cannot  lose  her  domicile  by  the 
husband's  change  of  residence  after  the  offense  is  com- 
mitted, yet  cannot,  on  the  other  hand,  acquire  a  new 
one." — 2  Bishop  on  Marriage  and  Divorce,  Sec.  128; 
Prary  vs.  Prary,  10  N.  H.,  p.  61;  Harding  vs.  Alden, 
9  Greenl.,  p.  140;  Sawtell  vs.  Sawtell,  17  Conn.,  p.  284; 
Pickle  vs.  Pickle,  5  Serg.,  p.  203;  Richardson  vs. 
Bichardson,  2  Mass.,  p.  153;  Fishli  vs.  Pishli,  2  Litt., 
p.  887;  Tolen  vs.  Tolen,  2  Blackf.,  p.  407;  Hare  vs. 
Hare,  10  Texas,  p.  355;  Hinds  vs.  Hinds,  1  Iowa,  p. 
36;  Hanberry  v^  Hanberry,  29  Ala.,  p.  719;  Yates  vs. 
Yates,  2  Beasley,  p.  280.  And  in  MofTatt  vs.  Moffatt, 
5  Cal.,  p.  280,  the  Supreme  Court  of  this  State  recog- 
nize the  principles  embodied  in  Section  129,  by  holding 
that  the  desertion  of  the  husband  entitles  the  wife  to  her 
own  domicile. 

Divorces  130.    No  divorce  must  be  granted  upon  the  default 

jrranted  by   of  the  defendant,  or  upon  the  statement,  admission,  or 

•     eto.     '       uncorroborated  testimony  of  the  parties,  or  upon  any 

statement  or  finding  of  feet  made  by  a  referee,  but  the 
Court  must  require  proof  of  the  fects  alleged,  which 
proof,  if  taken  before  a  reteree,  must  be  upon  written 
questions  and  answers. 

Note. — Confessions  may  be  received  in  evidence,  but 
a  decree  cannot  be  granted  upon  them  alone. — Baker 
vs.  Baker,  18  Cal.,  p.  87.    If  a  referee  in  an  action  for 
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a  divorce  finds  the  facts,  the  Court  must  disregard  the 
finding  and  determine  the  cause  upon  the  evidence. 
Baker  vs.  Baker,  10  Cal.,  p.  527;  Benkert  vs.  Benkert, 
32  Cal.,  p.  467. 


ARTICLE  IV. 

GENERAL  PROVISIONS. 

Section  136.  Relief  may  be  adjudged  in  some  cases,  where  separation 

is  denied. 

137.  Expense  of  action. 

138.  Orders  respecting  custody  of  children. 

139.  Support  of  \yife  and  children  on  divorce  or  separation 

granted  to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Court  shall  resort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  for  her  support,  Court  may  with- 

hold allowance. 

143.  Community  and  separate  property  may  be  subjected  to 

support  and  educate  children. 

144.  Legitimacy  of  issue. 

145.  Same. 

146.  Disposition  of  community  property  on  divorce. 

147.  How  disposed  of  when  divorce  rendered  on  adultery  as 

a  cause. 

148.  Such  an  action  subject  to  revision  on  appeal. 

136.  Though  judgment  of  divorce  is  denied,  the  Relief  may 
Court  may,  in  an  action  for  divorce,  provide  for  the  adjudged 

•^ '  ^  '  ■*^  in  some 

maintenance  of  the  wife  and  her  children,  or  any  of  ^f^;^ 
them,  by  the  husband.  •  Td^iit 

Note.— P vs.  P ,  24  How.  Pr.,  p.  197. 

137.  While  an  action  for  divorce  is  pending  the  Expense 
Court  may,  in  its  discretion,  require  the  husband  to 

pay  as  alimony  any  money  necessary  to  enable  the 
wife  to  support  herself  or  her  children,  or  to  prosecute 
or  defend  the  action. 

Note.— North  vs.  North,  1  Barb.  Ch.,  p.  241.  The 
Court  may  direct  the  husband  to  pay  a  monthly  sum 
as  alimony,  the  allowance  to  be  based  on  his  earnings, 
or  ability  to  earn  money.— EidenmuUer  vs.  Eiden- 
maUer,  37  Cal.,  p.  364, 
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Orders 
respecting 
custody  of 
children. 


Support  of 
wire  and 
children 
on  divorce 
or 

separation 
granted 
to  wife. 


138.  In  an  action  for  divorce  the  Court  may,  be- 
fore or  after  judgment,  give  such  direction  for  the 
custody,  care,  and  education  of  the  children  of  the 
marriage  as  may  seem  necessary  or  proper,  and  may 
at  any  time  vacate  or  modify  the  same. 

130.  Where  a  divorce  is  granted  for  an  offense  of 
the  husband,  the  Court  may  compel  him  to  provide 
for  the  maintenance  of  the  children  of  the  marriage, 
and  to  make  such  suitable  allowance  to  the  wife  ■  for 
her  support,  during  her  Ufe,  or  for  a  shorter  period,  as 
the  Court  may  deem  just,  having  regard  to  the  circum- 
stances of  the  parties  respectively;  and  the  Court  may, 
from  time  to  time,  modify  its  orders  in  these  respects. 

NoTB. — It  haa  been  questioned  whether  alimony  can 
be  granted  to  extend  beyond  the  life  of  the  husband. 
In  Burr  vs.  Burr,  10  Paige,  p.  20,  it  was  held  that  it 
may. 

140.  The  Court  may  require  the  husband  to  give 
reasonable  security  for  providing  maintenance  or  mak- 
ing any  payments  required  under  the  provision?  of  this 
Chapter,  and  may  enforce  the  same  by  the  appointment 
of  a  receiver,  or  by  any  other  remedy  applicable  to  the 
case. 

Note. — In  a  suit  for  a  divoTce  the  Court  has  the 
power  to  order  the  husband  to  pay  money  to  the  wife 
for  her  support  during  the  litigation,  and  for  counsel 
fees  and  other  legal  expenses;  and  such  order  may  be 
enforced  by  imprisonment^  for  contempt  in  case  of  a 
refusal  to  pay.— -Er  parte  Perkins,  18  Cal.,  p.  60. 

Court  141.    In  executing  the  five  preceding  sections  the 

fhall  reeort    ^  .  o  r  o 

to  what,  in    Court  must  rcsort: 

exeoutuig 

SStioM.  1'  ^^  *^^  community  property;  then, 

2.  To  the  separate  property  of  the  husband. 


Seenrityfor 
mainte- 
DRDco  and 
alimony. 


If  wife  has 

sufficient 

for  her 

support. 

Court  may 

withhold 

allowaooe. 


142.  When  the  wife  has  either  a  separate  estate, 
or  there  is  community  propei*ty  sufficient  to  give  her 
alimony  or  a  proper  support,  the  Court,  in  its  discre- 
tion, may  withhold  any  allowance  to  her  out  of  the 
separate  property  of  the  husband. 


~ 
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143.  The  community  property  and  the  separate  Commu- 
property  may  be  subjected  to  the  support  and  educa-  "j^p^'JJ® 
tion  of  the  children  in  such  proportions  as  the  Court  JJ^ectwi 
deems  just.  Md*^^°^ 

educate 
children. 

144.  When  a  divorce  is  granted  for  the  adultery  LefiUmacy 

..  ni-ii  n      1  ®^  issue. 

CI  the  husband,  the  legitimacy  of  children  of  the  mar- 
riage begotten  of  the  wife  before  the  commencement 
of  the  action  is  not  aftected. 

145.  When  a  divorce  is  granted  for  the  adultery  Same, 
of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected; 

but  the  legitimacy  of  other  children  of  the  wife  may 
be  determined  by  the  Court,  upon  the  evidence  in  the 
case. 

• 

146.  In  case  of  the  dissolution  of  the  marriage  by  DisposiUon 

of  corn- 
decree  of  any  Court  of  competent   iurisdiction,  the  munity 

•^  i  V  7  property 

community  property  must  be  equally  divided  between  ^°  divorce. 
the  parties;  and  the  Court  granting  the  decree  must 
make  such  order  for  the  division  of  the  community 
property,  or  the  sale  and  equal  distribution  of  the  pro- 
ceeds thereof,  as  the  nature  of  the  case  may  require. 

Note. — A  partition  of  the  common  property  is  one 
of  the  direct  results  of  a  decree  for  divorce,  and  is  part 
and  parcel  of  the  decree  to  be  rendered,  and  one  of  the 
proper  subjects  of  the  action. — Kasha w  vs.  Kashaw,  8 
Cal.,  p.  312;  Gimmy  vs.  Gimmy,  22  Cal.,  p.  633.  If 
the  decree  did  not  direct  a  division  of  the  community 
'  property,  it  does  not  conclude  either  parties  in  respect 
TO  their  claims  to  such  property  (Godey  vs.  Godey,  39 
Cal.,  p.  157),  and  another  Court  than  the  one  rendering 
the  decree,  if  otherwise  competent,  may  determine  dis-  * 
position  of  the  property. — Id,  If  the  decree  directs  an 
equal  division  of  the  property,  the  former  husband  and 
wife  become,  from  the  time  the  decree  is  rendered, 
tenants  in  common  of  the  real  property. — McLeran 
vs.  Benton,  31  Cal.,  p.  29. 

147.  When  the  decree  of  divorce  is  rendered  on 
the  ground  of  adultery  or  extreme  cruelty,  the  party 
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How  in  fault  is  only  entitled  to  such  portion  of  the  commn- 

difiposoa  of  '■ 

divorce        "^^^  property  as  the  Court  granting  the  decree  may, 

on°aduftw  ^^  ^^^  discretion,  from  the  facts  of  the  case,  deem  just- 
as  a  cause. 

Note. — If  the  divorce  is  granted  because  of  adultery, 
the  Court  may  award  all  the  common  property  to  the 
innocent  party. — Miller  vs.  Miller,  33  Cal.,  p.  353.  But 
a  decree  of  divorce  simply  for  the  cause  of  adultery 
does  not  deprive  the  guilty  party  of  his  interest  in  the 
community  property. — Godey  vs.  Godey,  39  Cal.,  p. 
157. 


Such  an  148.     The  order  for  the  disposition  of  the  commu- 

aotion 

subject  to     nity  property,  under  the  preceding  section,  is  subject 
on  appeal.    ^^  revision  on  appeal  in  all   respects,  including  the 
exercise  of  discretion  by  the  Court  below. 

Note. — "Where  a  divorce  is  granted  on  the  ground  of 
extreme  cnielty,  the  appellate  Court  will  not  set  aside 
the  judgment  of  the  Court  below,  in  dividing  the  com- 
munity property,  except  there  appears  an  abuse  of  dis- 
cretion.— Eidenmuller  vs.  EidenmuUer,  37  Cal.,  p.  364. 


CHAPTER  IIL 

HUSBAND    AND    WIFE. 


Section  155.  Mutual  obligations  of  husband  and  wife. 

156.  Eights  of  husband,  as  head  of  family. 

157.  In  other  respects  their  interests  separate. 

158.  Husband  and  wife  may  make  contracts. 

159.  How  far  may  impair  their  legal  obligations. 

160.  Consideration  for  agreement  of  separation. 

161.  May  be  joint  tenants,  etc. 

162.  Separate  property  of  the  wife.  ^ 

163.  Separate  property  of  the  husband. 

164.  Community  property. 

165.  Inventory  of  separate  property  of  wife. 

166.  Filing  inventory  notice  of  wife's  title. 

167.  Wife  not  competent  to  contract  for  payment  of  money. 

168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

169.  Earnings  of  wife,  when  living  separate,  separate  prop- 

erty. 

170.  Liability  for  debts  of  wife  contracted  before  marriage. 

171.  Wife's  property  not  liable  for  debts  of  the  husband,  but 

liable  for  her  own  debts. 
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Section  172.  Power  of  the  husband  over  community  property, 

173.  Courtesy  and  dower  not  allowed. 

174.  Support  of  wife. 

175.  Husband  not  liable  when  abandoned  by  wife. 

176.  When  wife  must  support  husband. 

177.  Rights  of  husband  and  wife  governed  by  what. 

178.  Marriage  settlement  contracts,  how  executed. 

179.  To  be  acknowledged  and  recorded. 

180.  Effect  of  recording. 

181.  Minors  may  make  marriage  settlements. 

155.  Husband  and  wife   contract  towards  each  Mutual 

obligations 

other  obligations  of  mutual  respect,  fidelity,  and  sup-  <>^J"s^"»d 
port 

156.  The  husband  is  the  head  of  the  family.    He  Rights  of 

husband, 

may  choose  any  reasonable  place  or  mode  of  living,  as  head  of 
and  the  wife  must  conform  thereto. 

167.    Neither  husband  nor  wife  has  any  interest  in  in  other 

respects 

the  property  of  the  other,  but  neither  can  be  excluded  ^gj^^^ 
from  the  other's  dwelling.  ,  separate. 

158.    Either  husband  or  wife  may  enter  into  any  Husband 

and  wife 

enffaffement  or  transaction  with  the  other,  or  with  any  may  make 

^   °  ,  ,         '  ,  ^      ^    contracts. 

other  person,  respecting  property,  which  either  might 
if  unmarried;  subject,  in  transactions  between  them-   • 
Helves,  to  the  general  rules  which  control  the  actions 
of  persons  occupying  confidential  relations  with  each 
other,  as  defined  by  the  Title  on  Trusts. 

Note. — ^Jaques  vs.  Methodist  Church,  17  Johns.,  p. 
548;  Fry  vs.  Fry,  7  Paige,  p.  461.    A  wife  may  sue  her  m 

husband  \xpon  a  promissory  note  executed  by  him  be- 
fore coverture,  and  which  is  her  separate  property. — 
"Wilson  vs.  Wilson,  36  Cal.,  p.  447.  And  the  right  of 
wift  to  sue  her  husband  is  not  limited  to  any  particular 
class  of  actions. — Id. 

150.    A  husband  and  wife  cannot,  by  any  contract  How/ar 
with  each  other,  alter  their  lejBral  relations,  except  as  Sefr*  uSai^ 

'  °  J  r  obligations, 

to  property,  and  except  that  they  may  agree  to  an 
immediate  separation,  and  may  make  provision  for  the 
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support  of  either  of  them  and  of  their  children  during 
such  separation. 

Note.— Beach  vs.  Beach,  2  Hill,  p.  260;  1  Shar. 
Bl.,  p.  441  and  note. 

conaidera-        160.    The  mutual  cousent  of  the  parties  is  a  suffi- 

tion  for  * 

^eement    cieut  Consideration  for  such  an  agreement  as  is  men- 
separaUoD.  tioned  in  the  last  section. 

NoTB.— In  New  York  it  has  been  held  that  a  special 
consideration  is  necessary  to  support  such  an  agree- 
ment.— Cropsey  vs.  McKinney,  30  Barb.,  p.  47. 

Maybe  161.    A  husbaud  and  wife  may  hold  property  as 

joint  , 

tonanta,  joint  tenants,  tenants  m  common,  or  as  commumty 
property. 

Separate  162.    All  property  of  the  wife,  owned  by  her  be- 

property  of 

the  wife,  fore  marriage,  and  that  acquired  afterwards  by  gift, 
bequest,  devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof,  is  her  separate  property.  The  wife 
may,  without  the  consent  of  her  husband,  convey  her 
separate  property. 

Note.— Cal.  Const.,  Art.  XI.  Sec.  14;  Snyder  vs- 

Webb,  3  Cal.,  p.  83;  Bessie  vs.  Earle,  4  Cal.,  p.  200; 

Tiyon  vs.  Sutton,  14  Cal.,  p.  490;  Racouillat  vs.  Sanse- 

vain,  32  Cal.,  p.  376;  Hart  vs.  Bobinson,  21  Cal.,  p. 

*  346;  26  Cal.,  p.  546;  11  Cal.,  p.  71;  30  Cal.,  p.  511;  25 

Cal.,  p.  367;  20  Cal.,  p.  175;  12  Cal.,  p.  564;  14  Cal., 
p.  576;  21  Cal.,  p.  47;  15  Cal.,  p.  483;  36  Cal.,  p. 
447.  The  term  "separate  property*'  in  the  four- 
teenth section  of  Article  •  XI  of  the  Constitution  is 
used  in  its  common  law  sense,  and  by  that  law  **  sep- 
^  arate  property  *'  means  an  estate  held,  both  in  its  use 

and  in  its  title,  for  the  exclusive  benefit  of  the  wife. — 
George  vs.  Ransom,  15  Cal.,  p.  322;  Spear  vs.  Ward, 
20  Cal.,  p.  674;  Lewis  vs.  Johns,  24  Cal.,  p.  101. 
The  word  "separate,"  as  applied  to  a  married 
woman's  property  in  Section  14  of  Article  XI  of  the 
Constitution,  neither  enlarges  nor  limits  her  right  to 
the  property  mentioned,  but  merely  distinguishes  it 
from  her  common  property. — Dow  vs.  Gk)uld  &  Curry 
S.  M.  Co.,  31  Cal.,  629.  Property  purchased  during 
coverture  with  funds  which  constitute  a  part  of  the 
separate  estate  of  the  wife,  will  also  be  her  separate 
estate.— Bamsdell  vs.  Fuller,  28  Cal.,  p.  37;  Peck  vs. 
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Brummagim,  81  Cal..  p.  448.  If  the  conveyance  was 
to  the  husband,  but  the  consideration  was  out  of  the 
separate  estate  of  wife,  the  husband  would  be  a 
trustee  of  the  wife,  holding  the  title  for  her  use. — 
Ingersoll  vs.  Truebody,  40  Cal.,  p.  603.  If  the  hus- 
band, at  his  own  instance,  expends  money  which  is  the 
common  property  in  building  a  house  on  land  the 
separate  property  of  the  wife,  he  has  no  lien  on  the 
house  or  lot  therefor,  nor  have  his  creditors  after  his 
decease;  the  house  becomes  the  separate  property  of  the 
wife. — ^Peck  vs.  Brummagim,  31  Cal.,  p.  440,  No 
interest  in  the  use  or  ei^oyment  of  the  wife's  separate 
property  passes  by  the  fact  of  marriage  to  the  husband; 
nor  can  the  husband  by  any  independent  act  of  his 
acquire  an  interest  in  such  property,  nor  by  his  super- 
vision or  labor  can  he  acquire  any  interest  in  the  in- 
crease of  the  same,  nor  is  there  an  implied  obligation  on 
the  part  of  the  wife  to  compensate  the  husband  for  his 
supervision  and  labor  bestowed  upon  such  property. — 
Lewis  vs.  Johns,  24  Cal.,  p.  98;  same  vs.  same,  34  Cal., 
p.  635.  Neither  the  husband  nor  his  creditors  can  claim 
the  proceeds  or  fruits  of  the  separate  estate  of  the  wife. 
A  law  giving  them  such  fruits  is  unconstitutional. — 
George  vs.  Bansom,  15  Cal.,  p.  322, 

163.  All  property  owned  by  the  husband  before  Separate 

r      r       J  J  property 

marriage,  and  that  acquired  afterwards  by  gift,  be-  J^Jn^ 
quest,  devise,  or  descent,  with  the  rents,  issues,  and 
profits  thereof  is  his  separate  property, 

I  Note. — The  purchase  of  land  by  the  husband  after 

marriage  with  his  separate  funds  acquired  before  mar- 
i  riage,  and  the  taking  of  a  conveyance  therefor  in  the 

I  name  of  his  minor  children  by  a  former  wife,  is  not  a 

fraud  upon  the  rights  of  his  wife. — Smith  vs.  Smith, 
I  12  Cal.,  p.  216;  McDonald  vs.  Badger,  23  Cal.,  p.  396. 

i  Under  the  Spanish  and  Mexican  law,  land  donated  by 

!  '  the  Government  to  the  husband  became  his  separate 

'  estate,  and  passed,  upon  bis  dying  intestate,  to  his  heirs 

at  law. — "Wilson  vs.  Castro,  81  Cal.,  p.  420;  Coppinger 
vs.  Kice,  33  Cal.,  p.  424;  Hood  vs.  Hamilton,  83  Cal., 
p.  703. 

164.  All  other  property  acquired  after  marriage,  Cpmma- 
by  either  husband  or  wife,  or  both,  is  community  property, 
property. 

Note.— 8  Cal.,  p.  507;  11  Cal.,  p.  201;  12  Cal.,  p. 
216;  12  Cal.,  p.  247;  12  Cal.,  p.  114;  15  Cal.,  p.  127;  21 
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Cal.,  p.  87;  22  Cal.,  p.  283;  23  Cal.,  p.  70;  23  Cal.,  p. 
393;  26  Cal.,  p.  546;  31  Cal.,  p.  440.  All  property 
acquired  after  marriage,  by  either  husband  or  wife, 
except  such  as  is  acquired  by  gift,  bequest,  devise,  or 
descent,  is  common  property. — Meyer  vs.  Kruger,  12 
Cal.,  p.  247;  Scott  vs.  Ward,  13  Cal.,  p.  470;  Pixley 
vs.  Huggins,  15  Cal.,  p.  131;  Kohner  vs.  Ashenaur,  17 
Cal.,  p.  581;  Burton  vs.  Lies,  21  Cal.,  p.  91;  Adams  vs. 
Knowlton,  22  Cal.,  p.  288;  Tustin  vs.  Taught,  23  Cal., 
p.  241;  Landers  vs.  Bolton,  26  Cal.,  p.  420.  The  home- 
stead does  not  constitute  any  portion  of  the  common 
property. — Estate  of  Tompkins,  12  Cal.,  p.  114;  Gimmy 
vs.  Doane,  22  Cal.,  p.  638;  Estate  of  James,  23  Cal.,  p. 
418.  The  law  of  this  State  in  relation  to  the  rights  of 
husband  and  wife  as  to  the  common  property,  is  similar 
to  the  laws  of  Louisiana  and  Texas;  and  in  those  States 
it  is  held  by  their  highest  tribunals  tliat  all  property 
acquired  by  either  spouse  during  the  existence  of  the 
community  is  presumed  to  belong  to  it,  and  that  this 
presumption  can  only  be  overcome  by  clear  and  satis- 
iactory  proof  that  it  was  acquired  by  the  separate  funds 
of  one  or  the  other;  and  that  the  burden  of  proof  lies 
upon  the  party  claiming  the  property  as  separate. — 
Smith  vs.  Smith,  12  Cal.,  p.  216;  Meyer  vs.  Kruger,  12 
•  Cal.,  p.  247;  Adams  vs.  Enowlton,  22  Cal.,  p.  283; 

Riley  vs.  Pehl,  23  Cal.,  p.  70;  Fuller  vs.  Furgeson,  26 
Cal.,  p.  646;  Althof  vs.  Conheim,  38  Cal.,  p.  230. 
A  deed  to  the  wife  of  real  estate,  which  is  upon 
its  face  a  deed  of  purchase,  and  recites  a  considera- 
tion paid,  is  presumptive  evidence  that  the  property 
thereby  conveyed  belongs  to  the  community  and  is 
liable  as  such  for  the  debts  of  the  husband;  but  this 
presumption  may  be  rebutted  by  showing  that  it  was 
purchased  with  money  belonging  to  the  separate  estate 
of  the  wife,  or  was  taken  as  the  separate  estate  of  one 
of  the  spouses. — McDonald  vs.  Badger,  23  Cal.,  p.  393; 
Bamsdell  vs.  Fuller,  28  Cal.,  p.  37;  Peck  vs.  Brumma- 
gim,  31  Cal.,  p.  440;  IngersoU  vs.  Truebody,  40  Cal., 
p.  603. 

inTentopy         1 66.    A  full  and  complete  inventory  of  the  separate 

of  separate 

pjopgrty  personal  property  of  the  wife  may  be  made  out  and 
signed  by  her,  acknowledged  or  proved  in  the  manner 
required  by  law  for  the  acknowledgment  or  proof  of  a 
grant  of  real  property  by  an  unmarried  woman,  and 
recorded  in  the  office  of  the  Recorder  of  the  county 
in  which  the  parties  reside. 
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1 66.  The  filing  of  the  inventory  in  the  Recorder's  rmng 

inventory 

office  is  notice  and  primary  evidence  of  the  title  of  notice  of^^^ 
the  wife. 

167.  A  wife  cannot  make  a  contract  for  the  pay-  Wife  not 

^    "      competent 

ment  ot  money.  J®  contract 

NoTi. — At  common  law  a  married  woman  could  not  of  money, 
bind  herself  by  contract. — Liming  vs.  Brady,  10  Cal., 
p.  265.  Where  a  wife  borrows  money  for  purchase  of 
real  estate,  and  took  the  deed  in  her  own  name,  the 
husband,  by  using  and  occupying  same,  selling  a  por- 
tion, etc.,  he  ratifies  the  act  of  the  wife  and  is  respon- 
sible for  the  repayment  of  the  borrowed  money. — 
Althof  vs.  Conheim,  88  Cal.,  p.  230.  In  this  State, 
except  in  spec^  cases,  a  married  woman  cannot,  by 
contract,  create  a  personal  liability  against  herself  in 
any  form. — Maclay  vs.  Love,  25  Cal,,  p.  367;  Shaver 
vs.  Bear  River  and  Auburn  "W.  and  M.  Co.,  10  Cal., 
p.  396.  But  if  she  entered  into  a  contract  prior  to  mar- 
riage, specific  perfonftance  may  be  enforced,  notwith- 
standing subsequent  marriage. — Love  vs.  Watkins,  40 
Cal.,  p.  547.  The  promissory  note  of  a  married 
woman  is  void. — Simpers  vs.  Sloan,  5  Cal.,  p.  457; 
Smith  vs.  Greer,  31  Cal.,  p.  476.  A  promissory  note 
executed  by  the  husband  and  wife  is  the  note  of 
the  husband  alone. — Brown  vs.  Orr,  29  Cal.,  p.  120; 
Pfeiffer  vs.  Kiehn,  13  Cal.,  p.  643;  Shartzer  vs.  Love, 
40  Cal.,  p.  93. 

1 68.  The  earnings  of  the  wife  are  not  liable  for  Earnings  of 
the  debts  of  the  husband.  liaWe  for 

debts  of 
Note.— Stats.  1870,  p.  226.  husband. 

160.    The  earnings  and  accumulations  of  the  wife,  Earnings  of 

wife,  when 

and  of  her  minor  children  living  with  her  or  in  her  living 

^  separate, 

custody,  while  she  is  living  separate  from  her  husband,  55555^5. 
are  the  separate  property  of  the  wife. 

Note.— Stats.  1870,  p.  226. 

170.    The  sepai-ate  property  of  the  husband  is  not  Liability 

,  jTir^  for  debts  of 

liable  for  the  debts  of  the  wife  contracted  before  the  wife 

contracted 

marriage.  ,     .^  ,.   >>    ^  ^   •  ""^^ 

Note.— At  common  law  the  nusband,  dunng  cover- 
ture, was  liable  for  the  debts  of  his  wife  contracted 
8 
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wife's 
property 
not  liable 
for  debts 
of  the 
hasband* 
but  liable 
for  her 
own  debts. 


before  the  marriage.  Sections  170  and  171  modiiy 
the  common  law  in  two  respects.  They  render  the  sep- 
arate property  of  the*wife  liable  and  exempt  the  sepa- 
rate property  of  the  husband.  Beyond  this  exemption 
of  his  separate  property,  the  liability  of  the  hufiband 
exists — that  is,  he  is  liable  to  the  extent  of  the  com- 
mon property.-*- Van  Masen  vs.  Johnson,  15  Cal.,  p. 
308;  Packard  vs.  Arellanos,  17  Cal.,  p.  537;  Kays  vs. 
Phelan,  19  Cal.,  p.  128.  In  a  suit  against  the  husband 
for  services  rendered  by  the  plaintiff  to  the  wife  before 
her  marriage,  judgment  may  be  entered  against  both 
defendants,  with  a  direction  that  it  be  enforced  against 
the  separate  property  of  the  wife  and  the  common 
property  of  both.— Van  Masen  vs.  Johnson,  15  Cal.,  p, 
808;  Kays  vs.  Phelan,  19  Cal.,  p.  128;  Corcoran  vs. 
Doll,  32  Cal.,  p.  90. 

171.  The  separate  property  of  the  wife  is  not  lia- 
ble for  the  debts  of  her  husband,  but  is  liable  for  her 
own  debts,  contracted  before  or  after  marriage. 

Note.— See  note  to  Sec,  170. 


Power  172.    The  husband  has  the  management  and  con- 

hnsband      trol  of  the  Community  property,  with  the  like  absolute 
^°rty**^  power  of  disposition  (other  than  testamentary)  as  he 
has  of  his  separate  estate. 

Note. — The  title  of  the  common  property  is  in  the 
husband,  and  he  can  dispose  of  the  same  (except  by 
devise— Beard  vs.  Knox,  5  Cal.,  p.  252),  as  absolutely 
as  if  it  were  his  own  separate  property.  The  interest  of 
the  wife  is  a  mere  expectancy,  like  the  interest  which 
an  heir  may  possess  in  the  property  of  his  ancestor. — 
Van  Muren  vs.  Johnson,  15  Cal.,  p.  308.  The  law,  in 
vesting  in  the  husband  the  absolute  power  of  disiwsi- 
tion  of  the  common  property  as  of  his  separatq  estate, 
designed  to  fiicilitate  its  bona  fide  alienation,  and  to 
prevent  clogs  upon  ita  transfer  by  claims  of  the  wife. 
The  law  will  not  support  a  voluntary  disposition  of  the 
common  property  with  a  view  of  defeating  any  claims 
of  the  wife.— Smith  vs.  Smith,  12  Cal.,  p.  216.  The 
husband  has  no  power  to  dispose  of  the  common  prop- 
erty by  devise  defeating  the  rights  of  the  wife. — Beard 
vs.  Knox,  5  Cal.,  p.  252;  Scott  vs.  Ward,  18  Cal., 
p.  469;  Payne  vs.  Payne,  18  Cal.,  p.  301;. Morrison  vs. 
Bowman,  29  Cal.,  p.  349. 
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173.  No  estate  is  allowed  the  husband  as  tenant  Courtesy 

and  dower 

by  courtesy  upon  the  death  of  his  wife,  nor  is  any  JgJ^^^ 
estate  in  dower  allotted  to  the  wife  upon  the  death  of 
her  husband. 

Note.— Beard  vs.  Knox,  5  CaL,  p.  252. 

174.  If  the  husband  neglects  to  make  adequate  Supijort 
provision  for  the  support  of  his  wife,  any  other  person 
may,  in  good  fitith,  supply  her  with  articles  necessary 

for    her  support,,  and  recover  the  reasonable  value 
thereof  from  the  husband. 

Note.— OomweU  vs.  Benjamin,  41  Barb.,  558.  This 
obligation  is  not  founded  merely  upon  a  supposed 
agency  of  the  wife. — Read  vs.  Legard,  6  £zch.,  p.  636; 
see  Sykes  vs.  Halstead,  1  Sandf.,  p.  483.  If  the  hus- 
band and  wife  separate  by  consent,  and  the  husband, 
by  agreement,  secures  to  her  a  separate  maintenance, 
suitable  to  their  circumstances,  he  is  not  liable  for  any- 
thing furnished  to  her,  so  long  as  he  performs  such 
agreement. — Calkins  vs.  Long,  22  Barb.,  p.  97,  and 
cases  there  cited. 

175.  A  husband  abandoned  by  his  wife  is  not  Husband 

not  liable 

liable  for  her  support  until  she  offers  to  return,  unless  when 

* -^  '  abandoned 

she  was  justified,  by  his  misconduct,  in  abandoning  ^^  ^'^®- 
him. 

Note. — Blowers  vs.  Sturtevant,  4  Denio,  p.  46;  Mc- 
Gahay  vs.  Williams,  12  Johns.,  p.  298. 

176.  The  wife  must  support  the  husband  out  of  when  wife 

^^  must 

her  separate  property  when  he  has  no  separate  prop-  J^^JJ^ 
erty  and  they  no  community  property,  and  he  from 
infirmity  is  not  able  or  competent  to  support  himself. 

177.  The  property  rights  of  husband  and  wife  are  Rights  of 

,  husband 

governed  by  this  Chapter,  unless  there  is  a  mamage  f^^^'g^! 
settlement  containing  stipulations  contrary  thereto. 

178.  All  contracts  for  marriage  settlements  must  Marriage 

°  ITT  settlement 

be  in  writing,  and  executed  and  acknowledged  or  JJ^^"«**» 
proved  in  like  maimer  as  a  grant  of  land  is  required  to  «<»^*«<^ 
be  executed  and  acknowledged  or  proved. 
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To  be  179.    When   such    contract  is    acknowledcred   or 

ackoowl-  *^ 

p^ro^ed!^  proved,  it  must  be  recorded  in  the  office  of  the 
Recorder  of  every  county  in  which  any  real  estate 
may  be  situated  which  is  granted  or  aftected  by  such 
contract. 

Effect  of  180.     The  recordinff  or  non-recordine:  of  such  con- 

reoording.  °  ®  ^ 

tract  has  a  like  effect  as  the  recording  or  non-recording 
of  a  grant  of  real  property. 

Minors  181.    A  miuor  capable  of  contracting  marriage  may 

may  make  *^  o  o  ./ 

setuem^ts  ^^^®  ^  Valid  marriage  settlement. 

Note. — As  to  married  women  beconyng  sole  traders, 
and  their  rights  and  liabilities  as  such,  see  Code  of 
Civil  Procedure,  Sees.  1811  to  1821,  inclusive. 


TITLE   II. 

PAJRENT    AND    CHILD. 


Chapter    I.  By  Birth. 

n.  By  Adoption. 


CHAPTER  I. 

CHILDREN   BY   BIRTH. 


Section  193.  Legitimacy  of  children  bom  in  wedlock. 

l&i.  Legitimacy  of  children  bom  out  of  wedlock. 

195.  Who  may  dispute  the  legitimacy  of  a  child. 

196.  Obligation  of  parents  for  the  support  and  education  of 

their  children. 

197.  Custody  of  legitimate  child. 

198.  Husband  and  wife  living  separate,  neither  to  have  supe- 

rior right  to  custody  of  children. 

199.  When  husband  or  wife  may  bring  action  for  the  exclu- 

sive control  of  children.    Decree  in  such  cases. 

200.  Custody  of  an  illegitimate  child. 

201.  Allowance  to  parent. 
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Section  202.  Parent  cannot  control  the  property  of  child. 

203.  Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Bemedy  when  a  parent  dies  without  providing  for  the 

support  of  his  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

207.  When  a  parent  is  liable  for  necessaries  supplied  to  a 

child. 

208.  When  a  parent  is  not  liable  for  support  furnished  his 

child. 

209.  Husband  not  bound  for  the  support  of  his  wife's  children 

by  a  former  marriage. 

210.  Compensation  and  support  of  adult  child. 

211.  Parent  may  relinquish  services  and  custody  of  child. 

212.  Wages  of  minors. 

213.  Right  of  parent  to  determine  the  residence  of  child. 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor 

children. 

193.     All  children  bom  in  wedlock  are  presumed  Legitimacy 

,       ,       .,.        ,  of  children 

to  be  legitimate.  born  in 


wedlock. 


Note.— Caiyolle  vs.  Ferrie,  23  N.  Y.,  p.  139;  Klie- 
nert  vs.  Ehlers,  2  Wright,  Pa.,  p.  439;  Van  Aernam  vs. 
Van  Aernam,  1  Barb.  Oh.,  p.  375;  Stegall  vs.  Stegall, 
2  Brock.,  p.  256;  Page  vs.  Dennison,  1  Grant,  p.  377; 
5  Casey,  p.  420;  Phillips  vs.  Allen,  2  Allen,  p.  453. 
Said  Lord  Langdale,  in  Hargrave  vs.  Hargrave,  9 
Beav.,  p.  552:  "A  child  bom  of  a  m<irried  woman  is 
in  the  first  instance  presumed  to  bo  legitimate.  The 
presumption  thus  established  by  law  is  not  to  be  rebut- 
ted by  circumstances  which  only  create  doubt  and  sus- 
picion, but  it  may  be  wholly  removed  by  proper  and 
sufficient  evidence  showing  that  the  husband  was:  1. 
Incompetent;  2.  Entirely  absent,  so  as  to  have  no  inter- 
course or  communication  of  any  kind  with  the  mother; 

3.  Entirely  absent  at  the  period  during  which  the  child 
must,  in  the  course  of  nature,  have  been  begotten ;  or, 

4.  Only  present  under  such  circumstances  as  afford 
clear  and  satisfactory  proof  that  there  was  no  sexual 
intercourse."  And  in  Bury  vs.  Phillpot,  2  Mylne  & 
K.,  p.  349,  Sir  John  Leach,  Master  of  the  Rolls,  said: 
**  If  it  were  proved  that  she  (the  wife)  slept  every  night 
with  her  paramour  from  the  period  of  her  separation 
from  her  husband,  I  must  still  declare  the  children  to 
be  legitimate.''  To  the  same  effect  are  the  cases  of 
Morris  vs.  Davjes,  3  Car,  &  P.,  pp.  215,  427;  Rex  vs. 
Luffe,  8  East.,  p.  193. 
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Leffitimaoy       1*94.    All  children  of  a  woman  who  haa  been  mar- 

of  children'      . 

bora  out  of  ned,  bom  within  ten  months  after  the  dissolution  of 

wedlock.  ' 

the  marriage,  are  presumed  to  be  legitimate.  But  if 
during  such  period  she  marries  again,  and  afterwards 
has  a  child,  it  is  presumed  to  be  her  legitimate  off- 
spring by  the  second  husband. 

Note. — At  common  law  a  child  bom  more  than 
forty  weeks  after  the  death  of  the  husband  is  an  illegiti- 
mate child. — Reeves'  Dom.  Rel.,  p.  402;  Hargraves' 
Notes  Co.  Lit.,  p.  129.  The  civil  law  and  the  Code 
Civil  fixed  the  three  hundredth  day  as  the  ultimum 
tempns  gestalionis. — Dig.,  38,  16,  p.  11;  Code  Civil, 
Art.  312. 

Who  may         196*     The  prcsumptiou  of  legitimacy  can  be  dis- 

di^pute  to6 

iMitimacy  putcd  oulj  by  the  husband  or  wife,  or  the  descendant 
of  one  or  both  of  them.  Illegitimacy,  in  such  case, 
may  be  proved  like  any  other  jfeict. 

Obligation        196.     The  parent  entitled  to  the  custody  of  a  child 

of  parents 

for  the        must  ffivc  him  support  and  education  suitable  to  his 

support  and  °  ■*•  ^ 

of  thoir*'^     circumstances.     If  the  support  and  education  which 
children,      ^j^^  father  of  a  legitimate  child  is  able  to  give  are 

inadequate,  the  mother  must  assist  him  to  the  extent 

of  her  ability. 

NoTE.—Reeves'  Dom.  Eel.,  p.  412;  1  Bl.  Com.,  p. 
440. 

Custody  of  197.  The  father  of  a  legitimate  unmarried  minor 
mato  child,  is  entitled  to  its  custody,  services,  and  earnings;  but 
he  cannot  transfer  such  custody  or  services  to  any 
other  person,  except  the  mother,  without  her  written 
%;onsent,  if  she  is  living  and  capable  of  consent.  If  the 
father  is  dead,  or  is  unable,  or  refuses  to  take  the  cus- 
tody, or  has  abandoned  his  femily,  the  mother  is  enti- 
tled thereto. 

Husband 
and  wife 

Mpwate,  1^8'     The   husband  and  father,  as   such,  has   no 

EaVeBupo-    rights  superior  to  those  of  the  wife  and  mother,  in 
custody  of    reffard  to  the  care,  custody,  education,  and  control  of 

chUdren.  °  ?  ^7  ? 
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the  children  of  the  marriage,  while  such  husband  and 
wife  live  sepaitite  and  apart  from  each  other. 

199.  Without  application  for  a  divorce,  the  hus-  when 
band  or  the  wife  may  bring  an  action  for  the  exclusive  wife  may 
control  of  the  children  of  the  marriage;  and  the  Court  Jgg^g^c^^^l 
may,  during  the  pendency  of  such  action,  or  at  the  JfcMfdron! 
final  hearing  thereof,  or  afterwards,  make  such  order  audi  cmm. 
or  decree  in  regard  to  the  support,  care,  custody,  edu- 
cation, and  control  of  the  children  of  the  marriage,  as 

may  be  just,  and  in  accordance  with  the  natural  rights 
of  the  parents  and  the  best  interests  of  the  children, 
and  may  at  any  time  thereafter  amend,  vary,  or  mod- 
ify such  order  or  decree,  as  the  natural  rights  and  the 
interests  of  the  parties,  including  the  children,  may 
require. 

200.  The  mother  of    an  illeojitimate   unmarried  Custody  .of 

an  illeeiti- 

minor  is  entitled  to  its  custody,  services,  and  earnings,  ^'^t®  child. 

201.  The  proper  Court  may  direct  an  allowance  Allowance 

to  parent. 

to  be  made  to  the  parent  of  a  child,  out  of  its  prop- 
erty, for  its  past  or  future  support  and  education,  on 
such  conditions  as  may  be  proper,  whenever  such 
direction  is  for  its  benefit. 

Note. — Matter  of  Bostwick,  4  Johns.  Ch.,  p.  100; 
Matter  of  Kane,  2  Barb.  Ch.,  p.  875;  Maberly  vs.  Tur- 
ton,  14  Ves.,  p.  490;  Simon  vs.  Barber,  1  Taml.,  p.  22; 
"Wilkes  vs.  Rogers,  6  Johns.,  pp.  577,  578;  Matter  of 
Burke,  4  Sandf.  Ch.,  p.  617. 

202.  The  parent,  as  such,  has  no  control  over  the  Parent 

cannot 

property  of  the  child.  control  the 

XT      XT       w  property  of 

Note.— Combs  vs.  Jackson,  2  "Wend.,  p.  153;  Fonda  ^  ^ 

» 

vs.  Van  Home,  15  Wend.,  p.  631;  Hyde,  vs.  Stone,  7 
Wend.,  p.  354. 

203.  The  ahuse  of  parental  authority  is  the  sub-  Remedy  for 

,  parental 

ject  of  judicial  cognizance  in  a  civil  action  brought  ^^^^ 
by  the  child,  or  by  its  relative  within  the  third  de- 
gree, or  by  the  Supervisors  of  the  county  where  the 
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child  resides;  and  when  the  abuse  is  established,  the 
child  may  be  fi'eed  from  the  dominion  of  the  parent, 
and  the  duty  of  support  and  education  enforced. 

When  204.     The  authority  of  a  parent  ceases: 

parental  __  ./  x 

authority         1.  Upou  the  appointment,  by  a  Court,  of  a  guardian 


ceases. 


of  the  person  of  a  child; 

2.  Upon  the  marriage  of  the  child;  or, 

3.  Upon  its  attaining  majority. 

Remedy  206.    K  a  parent  chargeable  with  the  support  of  a 

when  a 

parent  dies  child  dics,  leaving  it  chargeable  to  the  county,  and 
For  the*8up-  l^^'^iiig  ^^  cstatc  Sufficient  for  its  support,  the  Super- 
Imi^  ^"  visors  of  the  county  may  claim  provision  for  its  sup- 
port from  the  parent's  estate  by  civil  action,  and  for 
this  purpose  may  have  the  same  remedies  as  any  cred- 
itors against  that  estate,  and  against  the  heirs,  devi- 
sees, and  next  of  kin  of  the  parent. 

Reciprocal       206.    It  is  the  duty  of  the  father,  the  mother,  and 
parontaand  the  children  of  anv  poor  person  who  16  unable  to  main- 

childrenin  .  "  . 

raaintnin-     tain  himsclf  bv  work,  to  maintain  such  person  to  the 

ing  each  j  7  l 

^°''  extent  of  their  ability.  The  promise  of  an  adult  child 
to  pay  for  necessaries  previously  furnished  to  such 
parent  is  binding. 

N6tk. — Cromwell  vs.  Benjamin,  41  Barb.,  p.  558; 
Shelton  vs.  Springett,  11  C.  B.,  p.  452;  Mortemore  vs. 
Wright,  6  M.  and  W.,  p.  488. 


0 


When  a  207.    If  a  parent  neglects  to  provide  articles  nee- 

Darent  is 

liable  for      essarv  for  his  child  who  is  under  his  charge,  according 

necos9anefl  •'  o    ?  o 

aTwid^  ^  *^  ^^^  circumstances,  a  third  person  may  in  good  faith 
supply  such  necessaries,  and  recover  the  reasonable 
value  thereof  from  the  parent. 

Note. — Van  Valkenburgh  vs.  "Watson,  13  Johns., 
p.  480;  Chilcott  vs.  Trimble,  13  Barb.,  p.  502;  Clinton 
vs.  Rowland,  24  id.,  p.  634;  Henry  vs.  Betts,  1  Hilt.,  p. 
156;  and  see  Raymond  vs.  Loyl,  10  Barb.,  p.  483.  The 
age  of  the  child  is  immaterial. — Cromwell  vs.  Benja- 
min, 41  Barb.,  p.  558. 
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208.  A  parent  is  not  bound  to  compensate  the  when  a 

pArent  is 

other  parent,  or  a  relative,  for  the  voluntary  support  gJJ^g^i*^^®^ 
of  his  child,  without  an  agreement  for  compensation,  f  ™chiid! 
nor  to  compensate  a  stranger  for  the  support  of  a  child 
who  has  abandoned  the  parent  without  just  cause. 

Note. — Burritt  vs.  Burritt,  29  Barb.,  p.  124;  Finch 
vs.  Finch,  22  Conn.,  p.  411.  Compare  Stanton  vs.  Will- 
son,  3  Day,  p.  37.  Chilcott  vs.  Trinible,  13  Barb.,  p. 
502;  Raymond  vs.  Loyl,  10  id.,  p.  483;  Clark  vs.  Fitch, 
2  Wend.,  p.  459;  Johnson  vs.  Gibson,  4  £.  D.  Smith, 
p.  231. 

209.  A  husband  is  not  bound  to  maintain  his  wife's  Husband 
children  by  a  former  husband:    but  if  he  receives  forthesup- 

"'  port  of  his 

them  into  his  family  and  supports  them,  it  is  pre-  ^jff^renby 
sumed  that  he  does  so  as  a  parent,  and,  where  such  is  mJ^^SSe. 
the  case,  they  are  not  liable  to  him  for  their  support, 
nor  he  to  them  for  their  services. 

Note. — Gay  vs.  Ballou,  4  Wend.,  p.  403;  Williams 
vs.  Hutchinson,  5  Barb.,  p.  122;  Bartley  vs.  Richt- 
meyer,  4  N.  Y.  (4  Comst.),  p.  38;  Elliott  vs.  Lewis,  3 
£dw.,  p.  40;  Sharp  vs.  Cropsey,  11  Barb.,  p.  224;  Wil- 
liams vs.  Hutchinson,  3  N.  Y.  (3  Comst.),  p.  312. 

210.  Where  a  child,  after  attaining  majority,  con-  compensa- 

•  11  111  tion  and 

tinues  to  serve  and  to  be  supported  by  the  parent,  supoortof 

adttlt 

neither  party  is  entitled  to  compensation,  in  the  ab-  ^^^ 
sence  of  an  agreement  therefor. 

Note. — Dye  vs.  Kerr,  15  Barb.,  p.  444;  Andrus  vs. 
Foster,  17  Verm.,  p.  666;  Eesor  vs.  Johnson,  1  Carter 
(Ind.),  p.  100;  Rex  vs.  Sow,  1  B.  and  A14«,  p.  179;  and 
see  Cropsey  vs.  Sweeney,  27  Barb.,  p.  810;  S.  C,  7 
Abbott's  Pr.,  p.  129;  Moore  vs.  Moore,  21  How.  Pr.,  p. 
211. 

211.  The  parent,  whether  solvent  or  insolvent,  Parent 
mav  relinquish  to  the  child  the  riffht  of  controlling  relinquish 

J  ^  o  o    services 

him  and  receiving  his  earnings.    Abandonment  by  JJjJodyof 
the  parent  is  presumptive  evidence  of  such  relinquish-  ®**"* 
ment. 

Note.— McCloskey  vs.  Cyphert,  27  Penn.  St.,  p.  220; 
McCoy  vs.  Huffman,  8  Cow.,  p.  84;  Burlingame  vs. 

9 
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Wages  of 
minors. 


Right  of 

Sarent  to 
etermine 
the  resi- 
dence of 
child. 


Wife  in 

certain 

cases  may 

obtain 

cn-^tody  of 

minor 

ohildren. 


Burlingame,  7  id.,  p.  92;  Wliiting  vs.  Earle,  8  Pick., 
p.  201;  Morse- vs.  "Wolton,  6  Conn.,  p.  547;  Vamoj'  vs. 
Young,  11  Verm.,  p.  258;  Canovar  vs.  Cooper,  3  Barb., 
p.  115;  Stiles  vs.  Granville,  6  Cush.,  p.  458;  Clinton 
vs.  York,  26  Me.,  p.  167;  "Wodell  vs.  Coggeshall,  2 
Mete.  (Mass.),  p.  91;  Cloud  vs.  Hamilton,  11  Humph., 
p.  104. 

212.  The  wages  of  a  minor  employed  in  service 
may  be  paid  to  him,  unless,  within  thirty  days  after 
the  commencement  of  the  service,  the  parent  or  guar- 
dian entitled  thereto  gives  the  employer  notice  that 
he  claims  such  wages. 

213.  A  parent  entitled  to  the  custody  of  a  child 
has  a  right  to  change  his  residence,  subject  to  the 
power  of  the  proper  Court  to  restrain  a  removal 
which  would  prejudice  the  rights  or  welfare  of  the 
child. 

N DTK.— Wood  vs.  Wood,  5  Paige,  p.  596. 

214.  When  a  husband  and  wife  live  in  a  state  of 
separation,  without  being  divorced,  any  Court  of  com- 
petent jurisdiction,  upon  application  of  either,  if  an 
inhabitant  of  this  State,  may  inquire  into  the  custody 
of  any  unmarried  minor  child  of  the  marriage,  and 
may  award  the  custody  of  such  child  to  either,  for 
such  time  and  under  such  regulations  as  the  case  may 
require.  The  decision  of  the  Court  must  be  guided 
by  the  rules  prescribed  in  Section  246. 


CHAPTER  n. 


ADOPTION. 

Section  221.  Child  may  be  adopted. 

222.  Who  may  adopt. 

223.  Consent  of  wile  necessary. 

224.  Consent  of  child*8  parents. 

225.  Consent  of  child. 

226.  Proceedings  on  adoption. 
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Skctiox  227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  Effect  on  former  relations  of  child. 

230.  Adoption  of  illegitimate  child. 

221.  Any  minor  child  may.be  adopted  by  any  child  may 
adult  pei-son,  in  the  cases  and  subject  to  the  rules  pre- 
scribed in  this  Cliapter. 

222.  The  person  adopting  a  child  must  be  at  least  who  may 
fifteen  years  older  than  the  person  adopted,  and  must 

have  been  married,  and  if  a  woman,  must  be  a  widow, 
or  be  lawfully  divorced  from  her  husband  without  her 
fault. 

223.  A  married  man,  not  lawfully  separated  from  conaentof 
his  wife,  cannot  adopt  a  child  without  the  consent  of  necessary, 
his  wife. 

224.  A  legitimate  child  cannot  be  adopted  with-  con?entof 

child's 

out  the  consent  of  its  parents,  if  living,  nor  an  illegiti-  parents. 
mate  child  without  the  consent  of  its  mother,  if  living, 
except  that  consent  is  nq^  necessary  from  a  father  or 
mother  deprived  of  civil  rights,  or  adjudged  guilty  of 
adultery,  or  of  cruelty,  and  for  either  cause  divorced, 
or  adjudged  to  be  a  habitual  drunkard,  or  who  has 
been  judicially  deprived  of  the  custody  of  the  child 
on  account  of  cruelty  or  neglect. 

225.  The  consent  of  a  child,  if  over  the  age  of  conpent  ' 
twelve  years,  is  necessary  to  its  adoption. 

226.  The  person  adopting  a  child,  and  the  child  Proceed- 
adopted,  and  the  other  persons  whose  consent  is  neces-  aJfoption. 
sary,  must  appear  before  the  County  Judge  of  the 
county  where  the  person  adopting  resides,  and  the 
necessary  consent  must  thereupon  be  signed,  and  an 
agreement  be  executed  by  the  person  adopting,  to  the 
effect  that  the  child  shall  be  adopted,  and  treated  in 

all  respects  as  his  own  lawful  child  should  be  treated. 


Judge's 
order. 


Effect  of 
adoptioD. 
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227.  The  Judge  must  examine  all  persons  appear- 
ing before  him  pursuant  to  the  last  section,  each  sepa- 
rately, and  if  satisfied  that  the  interests  of  the  child 
will  be  promoted  by  the  adoption,  he  must  make  an 
order  declaring  that  the  child  shall  thenceforth  be 
regarded  and  treated  in  all  respects  as  the  child  of  the 
person  adopting. 

228.  A  child,  when  adopted,  takes  the  name  of  the 
person  adopting,  and  the  two  thenceforth  sustain 
towards  each  other  the  legal  relation  of  parent  and 
child,  and  have  all  the  right  and  are  subject  to  all  the 
duties  of  that  relation. 

229.  The  parents  of  an  adopted  child  are,  from 
the  time  of  the  adoption,  relieved  of  all  parental  duties 
towards,  and  all  responsibility  for,  the  child  so  adopted, 
and  have  no  right  over  it. 

Adoptjonof  230.  The  father  of  an  illegitimate  child,  by  pub- 
mato  child,  licly  acknowledging  it  as  his  own,  receiving  it  as  such, 
with  the  consent  of  his  wife,  if  he  is  married,  into  his 
family,  and  otherwise  treamig  it  as  if  it  were  a  legiti- 
mate child,  thereby  adopts  it  as  such;  and  such  child 
is  thereupon  deemed  for  all  purposes  legitimate  from 
the  time  of  its  birth.  The  foregoing  provisions  of  this 
Chapter  do  not  apply  to  such  an  adoption. 


Effect  on 
former 
relations 
of  child. 


TITLE    III. 

GUARDIAN    AND    WARD. 

Section  236.  Guardian,  what. 

237.  "Ward,  what. 

238.  Kinds  of  guardians. 

239.  General  guardian,  what. 

240.  Special  guardian,  what. 

241.  Appointment  hy  parent. 

242.  No  person  guardian  of  estate  without  appointment. 
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Section  243.  Appointment  by  Court. 

244.  Same. 

245.  Jurisdiction. 

246.  Eules  for  awarding  custody  of  minor. 

247.  Powers  of  guardian  appointed  by  Court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 

250.  Belation  confidential. 

251.  Guardian  under  direction  of  Court. 

252.  Death  of  a  joint  guardian. 

253.  Removal  of  guardian. 

254.  Guardian  appointed  by  parent,  how  superseded. 

255.  Guardian  appointed  by  Court,  how  superseded. 

256.  Release  by  ward.  • 

257.  Guardian's  discharge. 

258.  Insane  persons. 

238.    A  guardian  is  a  person  appointed  to  take  Guardian, 

what. 

care  of  the  person  or  property  of  another. 

Note. — Bouvier,  Title  "Guardian,"  defines  guardian 
to  be  one  who  legally  has  the  care  and  'management  of 
the  person,  or  the  estate,  or  both,  of  a  child  during  its 
minority. — Reeves'  Dom.  Rel.,  p.  811.  Such  a  per- 
son is  known  in  the  civil  law  by  the  name  of  curator. — 
1  Sec.  El  du  Droit  Civ.  Rom.,  p.  241.  There  were  four 
kinds  of  guardians  at  common  law,  called  respectively 
guardians  by  nature,  guardians  for  nurture,  guardians 
in  socage,  and  guardians  in  chivalry.  The  guardians 
by  nature  were  the  father,  and  in  some  cases  the  mother 
of  the  children;  guardians  for  nurture  were  also  the 
father  or  mother,  and  continued  until  the  child  attained 
the  age  of  fourteen  years;  guardianship  in  socage  took 
place  only  when  the  infant  was  entitled  to  an  estate  in 
lands  by  descent,  and  the  next  of  kin,  to  whom  the 
estate  could  not  possibly  descend,  became  the  guardian 
in  socage.  Guardianship  in  socage,  like  that  for  nur-  ^ 
ture,  continued  only  until  the  infant  was  fourteen  years 
of  age,  at  which  age  he  was  presumed  to  have  attained 
sufiKcient  discretion  and  judgment  to  choose  a  guardian 
for  himself,  and  therefore  was  allowed  to  do  so,  sub- 
ject, however,  to  the  approval  of  the  Court  of  Chancery. 
Guardianship  in  socage  included  the  custody  and  care 
of  both  the  person  and  estate  of  the  infant.  Guardian- 
ship in  chivalry  was  a  feature  of  the  feudal  system,  and 
took  place  when  lands  came  to  an  infant  by  descent 
which  were  held  by  Elnight  service.  It  continued  until 
the  infant  attained  the  age  of  twenty-one  years,  if  a 
male,  and  sixteen,  if  a  female,  and  related  to  both  per- 
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Bon  and  estate,  without  any  obligations  to  account  for 
the  profits  of  the  latter. — 1  Bl.  Com.,  Chap.  17;  2  Bl. 
Com.,  Chap.  5.  These  guardians  were  appointed  or 
designated  by  the  common  law  itself,  except  that  the 
Chancellor,  by  virtue  of  his  authority  as  representative 
of  the  King,  who  was  the  parens  patricE,  and,  as  such, 
the  guardian  of  all  the  infants  in  the  kingdom,  was 
allowed  to  appoint  guardians  to  such  infants  as  were 
without  guardians  at  common  law. — Lord  vs.  Hough, 
37  Cal.,  p.  660. 

237.     The  person  over  whom  or  over  whose  prop- 
erty a  guardian  is  appointed,  is  called  his  ward. 


238.     Guardians  are  either: 

1.  General;  or, 

2.  Special. 

General  239.    A  general  guardian  is  a  guardian  of  the  per- 

guardian,  &  &  O  r 

what.  son  or  of  all  the  property  of  the  ward  within  this  State, 

or  of  both. 

240.  Every  other  is  a  special  guardian. 

241.  A  guardian  of  the  person  of  a  chiFd  boni,  or 
likely  4o  be  bom,  may  be  appointed  by  will  or  by  deed, 
to  take  effect  upon  the  death  of  the  parent  appointing: 

1.  K  the  child  is  legitimate,  by  tile  fether,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if 
the  other  is  dead  or  incapable  of  consent. 

2.  K  the  child  is  illegitimate,  by  the  mother. 

NoTK.— Stats.  1850,  p.  268,  Sec.  10,  reads  as  follows: 

"  The  father  of  any  child  who  is  a  minor,  may,  by  his 
last  will  and  testament,  appoint  a  guardian  or  guar- 
dians of  such  child,  whether  bom  before  or  after  the  time 
of  making  such  will;  and  in  the  case  of  the  deajj)  of 
the  father,  the  mother  of  such  child  may  in  like  man- 
ner appoint  a  guardian  or  guardians,  if  such  child  shall 
not  then  have  any  legality  appointed  ^uai*dian.  And 
every  testamentary  guardian  shall  give  oonds  and  qual- 
'ify,  and  shall  have  the  same  powers  and  perlbrm  the 
same  duties  with  regard  to  the  i>erson  and  the  estate 
of  such  minor  as  guardians  appointed  by  the  Probate 
Court,  except  so  far  as  the  saia  powers  and  duties  may 
have  been  legally  modified,  enlarged,  or  changed  by 
the  will  by  which  such  guardian  was  appointed." 

Sees.  5  and  6  of  the  same  Act  read  as  follows: 

"Sec.  5.  The  father  of  the  minor,  if  living,  and  in 
case  of  his  decease,  the  mother,  while  she  remains  un- 
married, being  themselves  respectively  competent  to 
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transact  their  own  business,  and  not  otherwise  unsuit- 
able, shall  be  entitled  to  the  guardianship  of  the  mi- 
nor." 

"  Sec.  6.  If  the  minor  have  no  father  or  mother  liv- 
ing, and  competent  to  have  the  custody  and  care  of 
the  education  of  such  minor,  the  guardian  so  appointed 
shall  have  the  custody  and  tuition  of  his  ward.^' 

•  This  statute  received  a  construction   in   Lord  vs. 

Hough,  87  Cal.,  p.  658.  In  that  case,  L.  being  the 
father  of  three  children,  aged  respectively  eight,  six, 
and  four  years,  made  his  will,  by  which  he  devised  the 
custody  of  his  children  to  his  mother,  in  these  words: 
**  The  personal  care,  custody,  and  control  of  my  said 
children  I  do  hereby  confide  to  my  dear  mother  solely^ 
except  ia  such  cases  as  my  said  trustees  and  executors 
may  deem  contrariwise  for  the  purpose  of  education; "  • 
and  died  leaving  a  widow,  who  was  in  all  respects  a  fit 
and  proper  person  to  be  intrusted  with  the  personal 
care  and  custody  of  her  children.  The  action  was  by 
the  widow  against  the  testamentary  guardian  and  exec- 
utors of  L.  for  the  custody  of  the  children,  and  it  was 
held  that  under  the  statute  in  question  the  widow's 
claim  to  the  personal  custody  of  the  children  was  supe- 
rior to  that  of  the  testamentary  guardian. 

242.  No  person,  whether  a  parent  or  otherwise,  No  person 
has  any  power  as  guardian  of  property,  except  by  of  wtate 
appointment  as  hereinafter  provided.  mrau"'" 

Note. — When  a  parent  dies  in  possession  of  real 
property,  leaving  an  in&nt  heir  thereof,  and  his  guar- 
dian by  nature  enters  thereon,  the  entry  is  presumed  to 
be  as  guardian,  unless  accompanied  by  acts  or  declara- 
tions inconsistent  with  such  character. — Byrne  vs.  Van 
i  

!  Hoesen,  5  Johns.,  p.  QQ\  Jackson  vs.  De Walts,  7  id., 

p.  157;  Putnam  vs.  Ritchie,  6  Paige,  p.  390;  Beecher 
vs.  Grouse,  19  Wend.,  p.  306.  I 

243.  A  guardian  of  the  person  or  property,  or  Appoint- 
both,  of  a  person  residing  in  this  State,  who  is  a  court 
minor,  or  of  unsound  mind,  may  be  appointed  in  all 
cases  by  the  Probate  Court,  as  provided  in  the  Code 
OF  Civil  Procedure. 

Note. — As  to  appointment  of  guardians,  their  pow- 
ers, duties,  etc.,  see  Code  of  Civil  Procedure,  Sees. 
1747  to  1809,  inclusive. 

244.  A  guardian  of  the  property  within  this  State 
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of  a  person  not  residing  therein,  who  is  a  minor,  or  of 
unsound  mind,  may  be  appointed  by  the  Probate  Court. 

245.  In  all  cases  the  Court  making  the  appoint- 
ment of  a  guardian  has  exclusive  jurisdiction  to  con- 
trol him. 

Note. — The  Probate  Court  formerly  could  not  com- 
pel a  guardian  to  advance  out  of  the  estate  of  the  ward 
the  sums  necessary  for  the  ward's  support. — Swift  vs. 
Swift,  40  Cal.,  p.  456.  But  it  is  otherwise  now. — See 
Code  of  Civil  Procedure,  Sec.  1771,  and  note. 

246.  In  awarding  the  custody  of  a  minor,  or  in 
appointing  a  general,  guardian,  the  Court  or  officer  is 
to  be  guided  by  the  following  considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of 
the  child  in  respect  to  its  temporal  and  its  mental  and 
moral  welfare;  and  if  the  child  is  of  a  sufficient  age  to 
form  an  intelligent  preference,  the  Court  may  consider 
that  preference  in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  cus- 
tody or  guardianship,  neither  parent  is  entitled  to  it  as 
of  right,  but,  other  things  being  equal,  if  the  child  is 
of  tender  years  it  should  be  given  to  the  mother;  if  it 
is  of  an  age  to  require  education  and  preparation  for 
labor  or  business,  then  to  the  father. 

3.  Of  two  persons  equally  entitled  to  the  custody  in 
other  respects,  preference  is  to  be  given  as  follows: 

First — To  a  parent. 

Second — To  a  relative. 

2'hird — To  one  who  was  indicated  by  the  wishes  of 
a  deceased  parent. 

Fourth — To  one  who  already  stands  in  the  position 
of  a  trustee  of  a  fund  to  be  applied  to  the  child's  sup- 
port. 

F\fth — To  one  of  good  moral  character.   • 

Note. — ^Poster  vs.  Mott,  3  Bradf.,  p.  409;  Stuart  vs. 
Bute,  9  H.  of  L.  Cas.,  p.  440;  Morehouse  vs.  Cooke, 
Hopk.,  p.  226;  Underhill  vs.  Dennis,  9  Paige,  p.  20^ 
Be  fierce,  12  How.  Pr.,  p.  632.    But  such  wishes  are 
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not  conclusively  binding. — Foster  vs.  Mott,  supra;  Co- 
zine  vs.  Horn,  1  Bradf.,  p.  143;  Bennett  vs.  Byrne,  2 
Barb.  Ch.,  216. 

247.  A  guardian  appointed  by  a  Court  has  power  Powers  of 
over  the  person  and  property  of  the  ward,  unless  other-  JP'gj^ 
wise  ordered. 

248.  A  ff  uardian  of  the  person  is  charged  with  the  Duties  of 

°  ^  =*  guardian 

custody  of  the  ward,  and  must  look  to  his  support,  of  the 
health,  and  education.    He  may  fix  the  residence  of 
the  ward  at  any  place  within  the  State,  but  not  else- 
where, without  permission  of  the  Court. 

NoTE.—Bx  parte  Bartlett,  4  Bradf.,  p.  221;  Clarke 
vs.  Montgomery,  23  Barb.,  p.  464. 

249.  A  guardian  of  the  property  must  keep  safely  Duties  of 

iruardian 

the  property  of  his  ward.  He  must  not  suffer  any  of  ©stato. 
sale,  waste,  or  destruction  of  the  .real  property,  but 
must  maintain  the  inheritance,  its  buildings  and  appur- 
tenances, out  of  the  moneys  of  the  estate,  and  deliver 
the  same  to  the  ward,  at  the  close  of  his  guardianship, 
in  as  good  condition  as  he  received  them,  inevitable 
decay  and  injury  only  excepted. 

Note. — The  guardian  has  no  further  concern  with  or 
control  over  the  real  estate  than  what  relates  to  the 
leasing  of  it  and  the  reception  of  the  rents  and  profits, 
and  it  is  his  duty  to  place  the  ward^s  land  upon  lease. — 
2  Kent's  Com.,  p.  228;  Genet  vs.  Tallmadge,  1  Johns. 
Ch.,  p.  561;  Jones  vs.  Ward,  10  Yerger,  p.  160.  He 
m%gr  lease  during  the  minority  of  the  ward,  but  no 
longer. — Roe  vs.  Hodgson,  2  "Wils.,  p.  129;  Field  vs. 
Schieffelin,  7  Johns.  Ch.,  p.  154.  But  the  guar- 
dian's lease  of  the  infant's  lands  for  a  term  of  years 
extending  beyond  the  infant's  age  of  fourteen  years  is 
voidable,  provided  the  infant  be  then  entitled  to  choose 
his  own  guardian;  and  it  may  be  avoided  by  the  sub-* 
sequent  guardian  chosen  by  the  infiint. — Snook  vs.  Sut- 
ton, 5  Halsted,  p.  133.  He  may  bring  trespass  or  eject- 
ment in  his  own  name. — Shopland  vs.  Byoler,  Cro.  I., 
p.  96;  Byrne  vs.  Van  Hoe8en,5  Johns.,  p.  66;  King  vs. 
Inhabitants  of  Oakley,  10  East.,  p.  491. 

10 
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Relation  250.     The  relation  of  guardian  and  ward  is  confi- 

confi-  ,  ^ 

dentiaL       dential,  and  is  subject  to  the  provisions  of  the  Title* on 
Trust. 

Note. — The  ^ardian*s  trust  is  one  of  obligation  and 
duty,  and  not  one  of  speculation  and  profit.  He  cannot 
reap  any  benefit  from  the  use  of  the  ward's  money. 
He  cannot  act  for  his  own  benefit  in  any  contract,  or 
purchase,  or  sale,  as  to  the  subject  of  the  trust. — 2  Kent's 
Com.,  p.  229;  pietterich  vs.  Heft,  5  Barr*s  R.,  p.  87; 
Clowes  vs.  Van  Antwerp,  4  Barb.,  p.  416;  Lefevre  vs. 
Laraway,  22  Barb.,  p.  168;  Kennard  vs.  Adam?:,  ii  B. 
Mon.,  p.  102;  Sparhawk  vs.  Allen,  1  Foster,  N.  H., 
p.  9.  A  guardian's  purchase  of  his  ward's  lands  cannot 
be  avoided  by  the  latter  as  against  the  guardian's  mort- 
gagee, who  paid  a  valuable  consideration  and  had  no 
notice  of  the  circumstances  of  the  sale. — Wyman  vs. 
Hooper,  2  Gray,  p.  141.  He  guardian  of  an  infant 
has  no  power  to  enter  into  marriage  articles  with  her 
intended  husband  which  shall  be  obligatory  upon  her. — 
Healy  vs.  Bowan,  5  Gratt.,  p.  414.  By  the  practice  in 
Chancery,  an  infant  is  allowed,  one  year  after  he  arrives 
of  age,  to  investigate  the  guardian's  accounts,  and  to 
surcharge  and  falsify  if  they  be  found  wrong;  and  the 
guardian  is  not  entitled  to  an  absolute  discharge  until 
the  expiration  of  that  time. — In  the  matter  of  Van 
Home,  7  Paige,  p.  46.  The  Courts  of  equity  throw  a 
vigilant  and  jealous  care  over  the  dealings  of  guardians 
with  infants,  on  their  coming  of  age.  If  there  be  a 
pecuniary  transaction  between  guardian  and  child  just 
after  the  latter  becomes  of  age,  and  without  any  benefit 
moving  to  the  child,  ^s  in  cases  of  gifU,  the  presump- 
tion is  that  undue  influence  has  been  employed,  and 
that  presumption  must  be  rebutted  by  adequate  proof. — 
Archer  vs.  Hudson,  7  Beavan,  p.  551.  The  Courts  set 
aside  such  transactions  on  the  ground  of  public  utility 
and  policy,  though  there  be  no  actiAl  unfairness  in  the 
case. — Hylton  vs.  Hylton,  2  Vesey,  p.  647;  Gale  vs. 
Wells,  12  Barb.,  p.  84. 

Guardian         251.     In  the  management  and  disposition  of  the 

under 

of'coSrt      P^^on  or  property  committed  to  him,  a  guardian  may 
be  regulated  and  controlled  by  the  Court. 

Death  of  a       262.     On  the  death  of  one  of  two  or  more  joint 
guardian,     guardians,  the  power  continues  to  the  survivor  until  a 
further  appointment  is  made  by  the  Court. 
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253.  A  ff  uardian  may  be  removed  by  the  Probate  Removal  of 

°  "^     ,  "^  guardian. 

Couii;  for  any  of  the  following  causes: 

1.  For  abuse  of  his  trust; 

2.  For  continued  fiiilurd  to  perform  its  duties; 

3.  For  incapacity  to  perform  its  duties; 

4.  For  gross  immorality; 

5.  For  having  an  interest  adverse  to  the  fiiithful  per- 
formance of  his  duties; 

6.  For  removal  from  the  State; 

7.  In  the  case  of  a  guardian  of  the  property,  for 
insolvency;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  should 
be  under  guardianship. 

254.  The  power  of  a  guardian  appointed   by  a  Guardian 

appointed 

parent  is  superseded :  by  parent, 

1.  By  his  removal,  as  provided  by  Section  253;  superseded. 

2.  By  the  solemnized  marriage  of  the  ward;  or, 

3.  By  the  ward's  attaining  majority. 

Note.— Brick's  Estate,  15  Abb.  Pr.,  p.  12;  People 
vs.  Kearney,  31  Barb.,  p.  430;  Corrigan  vs.  Kieman,  1 
Bradf.,  p.  208. 

255.  The  power  of  a  guardian  appointed  by  a  Guardian 
CJourt  is  superseded  only :  by  Court, 

1.  By  the  order  of  the  Court;  or,  superseded. 

2.  If  the  appointment  was  made  solely  because  of 
the  ward's  minority,  by  his  attaining  majority. 

Note. — It  has  been  held  that  a  guardian  of  the  chil- 
dren of  a  convict,  appointed  during  his  civil  death,  is 
superseded  by  his  pardon  (Matter  of  Deming,  10  Johns., 
pp.  232,  483),  and  that  a  guardian  improvidcntly  ap- 
•  pointed  by  the  Court  is  superseded  by  the  production 
of  an  appointment  by  the  father  (People  vs.  Kearney, 
31  Barb.,  p.  430),  but  it  seems  proper  that  the  guardian 
should  be  superseded  only  by  order  of  the  Court, 

256.  After  a  ward  has  come  to  his  majority,  he  Release  by 

ward. 

may  settle  accounts  wth  his  guardian,  and  give  him  a 
release,  which  is  valid  if  obtained  fairly  and  without 
undue  influence. 
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Note.— Kirby  vs.  Taylor,  6  Johns.  Ch.,  p.  242;  Kirby 
V8.  Turner,  Hopk.,  p.  309;  Fish  vs.  Miller,  Hoffm.,  p. 
267.    See  note  to  Section  250. 

Oaardian'8  267.  A  guardian  appointed  by  a  Court  is  not  enti- 
tled to  .his  discharge  until  one  year  after  the  ward's 
majority. 

Note.— Matter  of  Van  Home,  7  Paige,  p.  46.  See 
note  tq  Section  250. 

iiuano  258.     A  person  of  unsound  mind  may  be  placed  in 

an  asylum  for  such  persons,  upon  the  order  of  the 
County  Judge  of  the  county  in  which  he  resides,  as 
follows  : 

1.  The  Judge  must  be  satisfied,  by  the  oath  of  two 
reputable  physicians,  that  such  person  is  of  unsound 
mind,  and  unfit  to  be  at  large; 

2.  Before  granting  the  order  the  Judge  must  exam- 
ine the  person  himself  or  if  that  is  impracticable, 
cause  him  to  be  examined  by  an  impartial  person; 

3.  After  the  order  is  granted,  the  person  alleged  to 
be  of  unsound  mind,  his  or  her  husband  or  wife,  or 
relative  to  the  third  degree,  may  demand  an  investi- 
gation before  a  jury,  which  must  be  conducted  in  all 
respects  as  under  an  inquisition  of  lunacy. 


TITLE    IV. 

MASTER   AND   SERVANT. 

Section  264.  Minors  may  apprentice  themselves. 

265.  Consent  of  parents,  etc.,  requisite. 

266.  Written  consent. 

267.  Executors  may  bind. 

268.  Supervisors  may  bind  out. 

269.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  indentures. 

271.  Indentures,  conditions  in. 

272.  Same. 

273.  Deposit  of  indentures. 

274.  Alien  minors. 


Civil  Code.  77 

Section  275.  CJontract  under  preceding  section  to  be  acknowledged. 
276.  Causes  for  annulling  indentures. 

264.  Every  minor,  with  the  consent  of  the  persons  Minora 
or  officers  hereinafter  mentioned,  may,  of  his  own  free  Jf  p^®°^*^^ 
will,  bind  himself,  in  writing,  to  serve  as  clerk,  ap- 
prentitje,  or  servant,  in  any  profession,' trade,  or  em-     . 
ployment,  during  his  minority;  and  such  binding  shall 

be  as  valid  and  effectual  as  if  such  minor  was  of  full 
age 'at  the  time  of  making  the  engagement. 

NoTE.-r-2  Kent's  Com.,  p.  262.  It  has  been  declared 
that  an  apprenticeship  cannot  be  created  except  by 
writing. — Peters  vs.  Lord,  18  Conn.,  p.  337.  The 
indentures  will  not  be  rendered  invalid  by  a  failure  to 
specify  the  trade,  employment,  or  profession  in  which 
the  infant  is  to  be  instructed. — Fowler  vs.  Hollenbeck, 
9  Barb.,  p.  309. 

265.  Such  consent  shall  be  given : 

1.  By  the  father  of  the  minor.    Khe  be  dead,  or  be  Consent  of 

parents, 

not  of  legal  capacity  to  give  his  consent,  or  if  he  shall  ^^^{,140. 
have  abandoned  or  neglected  to  provide  for  his  family, 
and  such  fact  be  certified  by  a  Justice  of  the  Peace  of 
the  township  or  county,  or  sworn  to  by  a  credible  wit- 
ness, and  such  certificate  or  aflidavit  be  indorsed  on 
the  indenture,  then : 

2.  By  the  mother.  If  the  mother  be  dead,  or  be 
not  of  legal  capacity  to  give  such  consent  or  refusal, 
then: 

3.  By  the  guardian  of  such  infant.  If  such  infant 
have  no  parent  living,  or  none  in  a  legal  capacity  to 
give  consent,  and  there  be  no  guardian,  then : 

4.  By  the  Supervisors  of  the  county,  or  any  two 
Justices  of  the  Peace,  or  the  Judge  of  the  Probate 
Court  of  the  county; 

5.  If  such  minor  be  an  orphan,  under  the  care  and 
control  of  any  orphan  asylum  in  this  State,  then  by  the 
Board  of  Managers  thereof. 

266.  Such  consent  shall  be  signified  in  writing  by 
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Written 
ooDsent. 


Execntors 
may  bind. 


Super- 
visors may 
bind  out. 


Town 
officers. 


Age  of 
apprentice 
to  be 

inserted  in 
indentures. 


Inden- 
ture*, 
conditions 
in. 


the  person  entitled  to  give  the  same,  by  certificate  at 
the  end  of,  or  indorsed  upon  the  indentures. 

267.  The  executors  of  any  last  will  of  a  parent, 
who  shall  be  directed  in  such  will  to  bring  up  his  or 
her  child  to  some  trade  or  calling,  may  bind  such  child 
to  service  as  a  clerk,  or  apprentice,  in  like  manner  as 
the  father  might  have  done  if  living.  If  there  is  a 
surviving  mother,  her  consent  also  is  necessary. 

268.  The  Supervisors  of  the  county  may  bind  out 
minors  who  are  or  shall  become  chargeable  to  such 
county,  to  be  clerks,  api)rentice8,  or  servants,  which 
binding  shall  be  as  eft'ectual  as  if  such  minors  had 
bound  themselves  with  the  consent  of  their  father. 

269.  In  every  town  or  city  the  presiding  ojBicer  of 
the  First  Council  or  Legislative  Board  thereof,  if  there 
be  more  than  one,  or  any  public  officer  or  officers  ap- 
pointed to  provide  for  the  poor,  may  in  like  manner 
bind  out  any  child  who,  or  whose  i)arents  are,  charge- 
able to  any  such  town  or  city. 

270.  The  age  of  every  infant  so  bound  shall  be 
inserted  in  the  indentures,  and  shall  be  taken  to  be 
the  true  age;  and  whenever  public  officers  are  author- 
ized to  execute  any  indentures,  or  their  consent  is 
required  to  the  validity  of  the  same,  it  shall  be  their 
duty  to  inform  themselves  fully  of  the  infant's  age. 

Note. — In  New  York  it  has  been  held  that  the  state- 
ment of  the  age  in  the  indentures  may  be  contradicted 
by  proof. — Drew  va.  Pcckwell,  1  E.  D.  Smith,  p.  408; 
Banks  vs.  Metcalf,  1  "Wheel.  Cr.  Cases,  p.  381;  Matter 
of  Brennan,  1  Sandf.,  p.  711. 

271.  Every  sum  of  money  paid  or  agreed  for,  with 
or  in  relation  to  the  binding  out  of  any  clerk,  appren- 
tice, or  servant,  shall  be  inserted  in  the  indentures. 

272.  The  indenture  shall  also  contain  an  agree- 
ment, on  the  part  of  the  person  to  whom  such  child 
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shall  be  bound,  that  he  will  cause  such  child  to  be  Sam©. 
instructed  to  read  and  write,  and  to  be  taught  the  gen- 
eral rules  of  arithmetic,  or,  in  lieu  thereof,  that  he 
will  send  such  child  to  school  three  months  of  each 
year  of  the  period  of  indenture. 

273.  The  counterpart  of  any  indenture  executed  Depositor 
by  any  county,  or  city,  or  town  officers,  must  be  by  ^^^^ 
them   deposited  in  the   office   of  the    Clerk  of  the 
County  Court. 

274.  Any  minor,  capable  of  becoming  a  citizen  of  AUon 

minoni. 

this  State,  coming  from  any  other  country.  State,  or 
Territory,  may  bind  himself  to  service  until  his  major- 
ity, or  for  any  shorter  term.  Such  contract,  if  made 
for  the  purpose  of  raising  money  to  pay  his  passage, 
or  for  the  payment  of  such  passage,  may  be  for  the 
term  of  one  year,  although  such  tenii  may  extend 
beyond  the  time  when  such  person  will  be  of  full  age, 
but  it  shall  in  no  case  be  for  a  longer  term. 

275.  No  contract  made  under  the  preceding  sec-  Contract 

under 

tion  shall  bind  the  servant,  unless  duly  acknowledged  procoding 

•  •^  ^  Rection  to 

by  the  minor,  before  some  public  magistrate  or  other  J®ijnowi- 
officer  authorized  to  administer  oaths,  nor  unless  a  cer-  ®^®*^ 
tificate,  showing  that  the  same  was  made  freely,  on 
private  examination,  be  indorsed  upon  the  contract. 

276.  Such  indentures  of  apprenticeship  may  be  Causes  for 

,,     1   «  annulling 

annulled  for :  inden- 

tures. 

1.  Fraud  in  the  contract  of  indenture; 

2.  When  such  contract  is  not  made  or  executed  in 
accordance  with  the  provisions  of  this  Title; 

3.  For  \^dllful  non-fulfillment,  by  such  master,  of  the    ' 
provisions  of  such  indenture; 

4.  Cruelty  or  maltreatment  of  such  apprentice  by 
the  master.  In  such  case,  the  apprentice  may  recover 
for  his  services. 

Note.— See  Stats.  1858,  p.  134. 


PART   IV. 


CORPORATIONS. 

Title  I.  General  Provisions  Applicable  to  all 

Corporations. 
IT.  Insurance  Corporations. 
in.  Railroad  Corporations. 
IV.  Street  Railroad  Corporations. 
V.  Wagon  Road  Corporations. 
VI.  Bridge,  Ferry,  Wharf,  Chute,  and  Pier 

Corporations. 
Vn.  Telegraph  Corporations, 
VrH.  Water  and  Canal  Corporations. 
IX.  Homestead  Corporations. 
X.  Savings  and  Loan  Corporations. 

XI.  Mining  Corporations. 

XII.  Religious,  Social,  and  Benevolent  Cor- 

porations. 
Xni.  Cemetery  Corporations. 
XIV.  Agricultural  Fair  Corporations. 
XV.  Gas  Corporations. 
XVI.  Land  and  Building  Corporations. 


TITLE    I. 

GBNEBAL  PROVISIONS  APPLICABLE  TO  ALL  CORPORA- 
TIONS. 

Chapter  I.  Formation  of  Corporations. 
n.  Corporate  Stock. 

11 
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Chapter  m.  Corporate  Powers, 

IV.  Extension  and  Dissolution  of  Corporations. 


CHAPTER  L 

FORMATION   OF  CORPORATIONS. 

Abticls  I.  Corporations  Defined  and  how  Organized. 

II.  Bt-Laws,  Directors,  Elections,  and  Meetings. 


ARTICLE  I. 
corporations  defined  and  how  organized. 

Section  283.  Corporation  defined^ 

284.  What  are  public  and  private  corporations. 

285.  Corporations,  bow  formed. 

286.  For  what  purpose  private  corporations  are  formed. 

287.  How  corporations  may  continue  their  existence  under 

this  Code. 

288.  Existing  corporations  not  affected. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contain. 

291.  Certain  corporations  to  state  further  facts  in  articles. 

292.  Five  corporators,  three  to  be  citizens  of  the  State,  to 

sign  articles  and  acknowledge  the  same. 

293.  Prerequisite  to   filing  articles.    Amounts  to  be  sub- 

scribed to  be  fixed. 

294.  Prerequisite  to  filing  articles  of  corporations  for  profit. 

295.  Oath  of  officer  to  subscription  of  stock  and  payment  of 

ten  per  cent. 

296.  To  file  articles  with  County  Clerk  and  Secretary  of 

State,  and  receive  certificate.    Term  of  existence. 

297.  Certified  copy  of  certificate  to  be  prima  fincie  evidence 

of  its  contents. 

296.  Who  are  members  and  who  stockholders  of  a  corpora- 
tion. 

299.  When  member  dies  successor  to  be  elected. 

Corpora-  283.    A  Corporation  is  a  creature  of  the  law,  having 

defined.       certain  powers  and  duties  of  a  natural  person.    Being 

created  by  the  law,  it  may  continue  for  any  length  of 

time  which  the  law  prescribes. 
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Note. — "A  corporation  is  a  body  created  by  law, 
composed  of  individuals  united  under  a  common  name, 
the  members  of  which  succeed  each  other,  so  that  the 
body  continues  the  same  notwithstanding  the  change  of 
individuals  who  compose  it,  and  is  for  certain  purposes 
considered  as  a  natural  person." — Angell  &  Ames  on 
Corporations,  Sec.  1.    Citing  Browne's  Civil  Law,  p. 
99;  Civil  Code  of  Louisiana,  Tit.  10,  Ch.  1,  Art.  418; 
2  Kent  Com.,  p.  215.    **A  corporation,"  says  Chief 
Justice  Marshall,  in  Dartmouth  College  vs.  Wood- 
ward, 4  "Wheat.,  p.  636,  "  is  an  artificial  being,  invisi- 
ble, intangible,  and  existing  only  in  contemplation  of 
law.    Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly,  or  as  incidental  to  its 
very  existence.    These  are  such  as  are  supposed  best 
calculated  to  effect  the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality,  and,  if  the 
expression  may  be  allowed,  individuality;  properties  by 
which  a  perpetual  succession  of  many  persons  are  con- 
sidered  as  the  same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own  affairs, 
and  to  hold  projjerty  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  perpetual  con- 
veyances, for  the  purpose  of  transmitting  it  from  hand 
to  hand.    It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men,  in  succession,  with  these  qualities  and  capaci- 
ties that  corporations  were  invented  and  are  in  use." 
In  the  Providence  Bank  vs.  Billings,  4  Pet.,  p.  562,  the 
learned  Chief  Justice  says:   **Tho  great  object  of  an 
incorporation  is  to  bestow  the  character  and  properties 
of  individuality  on  a  collective  and  changing  body  of 
men.'*    Bouvier  defines  a  corporation  as:   **A  body 
consisting  of  one  or  more  natural  persons,  established 
by  law,  usually  for  some  specific  purpose,  and  continued 
by  a  succession  of  its  members." — Bouv.  L.  D.,  Title 
"Corporation."  At  the  expiration  of  the  time  prescribed 
by  law  for  the  existence  of  a  corporation  it  is  dissolved; 
and  it  is  said  that  upon  a  dissolution  in  this  mode,  "  all 
the  consequences  of  dissolution  in  any  other  mode, 
such  as  forfeiture  of  property,  extinguishment  of  debts, 
abatement  of  suits,  etc.,  ensue,  unless,  as  is  usual,  they 
are  provided  against." — Angell  &  Ames  on  Corpo- 
rations, Sec.  778a;   Bank  of  Mississippi  vs.  Wren,  3 
Sim6dfi8  A  M.,  p.  791;  Commercial  Bank  vs.  Lock- 

wood«  2  Han-ing  (Del.)»  p.  8. 

« 

284.     Corporations  are   either  public  or  private. 
Public  corporations  are  formed  or  organized  for  the 
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What  are     ffoverament  of  a  portion  of  the  State;  private  corpo- 

pnblicand  ,  ^  ^ 

private        rations  are  formed  for  the  purpose  of  religion,  henevo- 
tions.  lence,  education,  art,  literature,  or  profit. 

Note. — Generally  speaking,  public  corporations  are 
counties,  cities,  and  towns,  existing  for  public  purposes; 
private  corporations  are  for  banks,  insurance,  roads, 
canals,  etc.,  where  the  stock  is  owned  by  individuals, 
but  their  use  may  be  public. — Bonaparte  vs.  Camden 
R.  E.  Co.,  1  Bald.  C.  C,  p.  223.  **  Public  corporations 
are  the  auxiliaries  of  the  Government  in  the  important 
business  of  municipal  rule.  *  •  Private  corpora- 
tions are  indisputably  the  creatures  of  public  policy, 
and  in  the  popular  meaning  of  the  term  may  be  called 
public;  but  yet,  if  the  whole  interest  does  not  belong  to 
the  Government  (as  if  the  corporation  is  created  for  the 
administration  of  civil  or  municipal  power),  the  corpo- 
ration is  private." — Angell  &  Ames  on  Corporations, 
Sec.  81.  A  bank  created  by  the  Government  for  its 
own  use,  but  the  stock  of  which  is  owned  in  whole  or 
in  part  by  private  persons,  is  a  private  corporation. — 
Miners*  Bank  vs.  United  States,  1  Green,  Iowa,  p.  553. 
A  turnpike  company,  in  which  the  State  holds  stock,  is 
a  private  corporation. — Turnpike  Co.  vs.  "Wallace,  8 
Watts,  p.  Sid.  In  the  Bank  of  the  United  States  vs. 
Planters'  Bank  of  Georgia,  9  VTheat.,  p.  907,  the  State 
was  interested  as  one  of  the  corporators,  yet  it  was  held 
a  private  corporation ;  and  in  the  State  Bank  of  South 
Carolina  vs.  Gibbs,  3  McCord,  p.  377,  it  was  held  that 
the  bank  was  a  private  corporation,  although  the  State 
owned  the  whole  interest.  After  an  elaborate  review 
of  the  authorities  upon  this  subject,  the  learned  authors 
of  Angell  &  Ames  on  Corporations  state  the  general 
rule  to  be  **  that  when  the  sovereign  becomes  a  member 
of  a  joint  stock  corporation,  the  right  of  sovereignty, 
with  respect  to  the  transactions  of  the  company,  is 
divested,  and  the  character  is  assumed  of  a  private 
citizen.  But  where  a  corporation  is  composed  exclu- 
sively of  officers  of  the  Government  having  no  personal 
interest  in  it,  or  with  its  concerns,  and  only  acting  as 
the  organs  of  the  State  in  effecting  a  great  public  work, 
it  is  a  public  corporation." — A.  &  A.  on  C,  Sec.  32; 
Sayre  vs.  Northwester^  T.  Co.,  10  Leigh,  p.  454;  Cal. 
Constitution,  Art.  IV,  Sec.  31. 

Corpora-  285.    Private  corporations  may  be  formed  by  the 

formed.       voluntary  association  of  any  five  or  more  persons,  for 

the  purposes  and  in  the  manner  prescribed  in  this 
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Article,  A  majority  of  such  persons  shall  be  citizens 
of  this  State.  Married  women  may  become  corpora- 
tors, officers,  and  members  of  religious,  benevolent, 
art,  literary,  or  educational  corporations. 

NoTX.— See  Stats.  1858,  p.  264,  Sec.  2;  1858,  p.  57; 
IWO,  p.  M7;  1851,  p.  523;  1861,  p.  607;  1861,  p.  567; 
1853,  p.  87;  1853,  p.  169;  1857,  p.  75;  1859,  p.  281;  1862, 
p.  199;  1866,  p.  748;  1866,  p.  752;  1863,  p.  624. 

286.    The  purposes  for  which  private  corporations  For  what 

purpose 

may  be  formed  are  the  following,  and  none  other :  private 

•^  *-"  corpora- 

1.  Fire,  marine,  life,  health,  accident  insurance;         fomeS* 

2.  The  insurance  of  the  lives  of  domestic  animals; 
8.  Construction,  conduct,  and  maintenance  of  rail- 
roads, and  telegraph  lines  in  connection  therewith; 

4.  Construction,  conduct,  and  maintenance  of  street 
raihx)ads,  plank  roads,  turnpikes,  common  wagon  roads; 

5.  Construction,  conduct,  and  maintenance  of  bridges, 
ferries,  wharves,  chutes,  piers; 

6.  The  establishment,  conduct,  and  maintenance  of 
express  or  stage  lines; 

7.  Constructing,  conducting,  and  maintaining  tele- 
graph lines; 

8.  Constructing  and  maintaining  canals  for  naviga- 
tion, and  canals  and  ditches  for  drainage,  agricultural, 
or  mining  purposes; 

9.  For  navigating  the  ocean,  or  any  of  the  waters  of 
this  State,  with  vessels  propelled  by  sails,  or  in  whole 
or  iDMart  by  steam; 

lOffPhe  purchase  of  lands  for,  and  the  distribution 
of  homesteads; 

11.  The  accumulation  of  funds  for  the  purchase  of 
real  property,  and  for  the  erection  of  buildings  and 
improvements  thereon,  for  the  benefit  of  the  .members 
thereof; 

12.  Accumulating  savings,  and  loaning  the  funds  of 
the  members  thereof; 

13.  Manufecturing,  mining,  mercantile,  mechanical, 
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Same.  wharfing,  docking,  or  chemical  purposes,  or  for  engag- 
ing in  any  other  species  of  trade,  business,  or  com- 
merce; 

14.  The  transacting  of  a  printing  and  pubHshing 
business; 

15.  To  supply  water  to  the  public; 

16.  The  manufacture  and  supply  of  gas,  or  the  sup- 
ply of  light  or  heat  to  the  public  by  any  other  means; 

17.  The  establishment,  conduct,  and  maintenance  of 
hotels,  laundries,  or  theatera; 

18.  For  the  formation,  conduct,  and  maintenance  of 
District  and  County  Agricultural  Fairs; 

19.  The  encouragement  of,  or  business  of,  agricul- 
ture, horticulture,  or  stock  raising; 

20.  The  improvement  of  the  breed  of  domestic 
animals; 

21.  The  support,  conduct,  and  maintenance  of  col- 
leges of  learning,  or  for  any  literary  or  scientific  object, 
or  for  the  promotion  of  any  of  the  sciences  or  fine  arts; 

22.  Acquiring,  preserving,  and  conducting  public 
libraries; 

23.  The  organizatipn  and  conduct  of  Chambers  of 
Commerce,  Boards  of  Trade,  and  Mechanic  Institutes; 

24.  The  support,  conduct,  and  maintenance  of  homes 
and  schools  for  orphans  and  foimdlings,  or  either  of 
them,  or  any  person  otherwise  destitute; 

25.  For  the  purposes  of  religion,  sociability,  charity, 
or  learning;  ^ 

26.  The  purchase  of  lands  for  and  the  mainfmance 
of  cemeteries; 

27.  For  banks  of  discount  and  deposit. 

Note. — These  subdiTtefolit  embrace  every  purpose 
for  which  corporations  were  authorized  by  the  follow- 
ing Stats:  1866,  pp.  743,  752,  469;  1861,  p.  607;  1853, 
pp.  114, 160,  574;  1862,  pp.  540,  199,  41;  1850,  p.  347; 
1868,  pp.  539,  459,  204;  1870,  pp.  130,  132,  364,  523, 660, 
815,  402,  702,  419,  822;  1857,  p.  121;  1864,  p.  76;  1852, 
p.  171;  1859,  pp.  104,  281;  1857,  p.  75. 
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287.  Any  existing  corporation  formed  under  any  Howcoppo- 
law  of  this  State,  for  any  purpose  designated  in  any  ^JJj^^^j 
subdivision  of  the  preceding  section,  may,  at  a  meet-  StSLsnoe. 
ing  of  its  members  or  stockholders,  called  for  that  ?hwCodo. 
purpose,  continue  its  existence,  under  Title  I  of  this 

Part,  or  under  the  provisions  of  any  subsequent  Title 
particularly  applicable  thereto,  as  follows : 

1.  Public  notice  of  such  meeting,  and  of  its  object, 
must  be  given  by  publishing  the  same  in  a  daily  news- 
paper for  two  weeks,  or  a  weekly  newspaper  for  four 
weeks,  successively,  published  in  the  county  where 
the  principal  place  of  business  of  the  corporation  is. 
In  lieu  of  the  publication,  personal  notice  may  be 
given  to  each  member  or  stockholder  thereof; 

2.  Two  thirds  of  the  members,  if  there  is  no  capital 
stock,  and  if  there  is  a  capital  stock,  then  stockholders 
representing  two  thirds  of  it,  must  vote  in  favor  of  such 
continuance; 

3.  A  copy  of  the  proceedings  of  this  meeting,  giving 
the  names  of  all  persons  present,  the  votes  taken,  the 
notice  calling  the  meeting,  and  the  proof  of  its  publi- 
cation or  service,  all  duly  certified  by  the  President  • 
and  Secretary  of  the  corporation,  must  be  filed  in  the 
offices  of  the  Secretary  of  State  and  Clerk  of  the  county 
where  the  articles  of  incorporation  are  on  file.  There- 
after such  corporation  is  possessed  of  all  the  rights  and 
powers,  and  subject  to  all  the  obligations,  restrictions, 
and  limitations  provided  in  this  Part  applicable  thereto, 
and  its  corporate  existence  is  continued. 

288.  No  corporation   formed  or  existing  before  Bxisting 

corpora- 
twelve  o'clock,  noon,  of  the  day  upon  which  this  Code  ^JJL^i 

takes  eflfect,  is  affected  by  the  provisions  of  Part  IV 
of  Division  First  of  this  Code,  unless  such  corporation 
elects  to  continue  its  existence  under  it  as  provided  in 
Section  287;  but  the  laws  under  which  such  corpora- 
tions were  formed  and  exist  are  applicable  to  all  such 
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corporations,  and  are  repealed,  subject  to  the  provis- 
ions of  this  section. 

Note.— Heyneman  vs.  Blake,  19  Cal.,  p.  579. 

289.  The  instrument  by  which  a  private  corpora- 
tion is  formed  is  called  "articles  of  incorporation." 

290.  Articles  of  incorporation  must  be  prepared, 
setting  forth: 

1.  The  name  of  the  corporation; 
2  The  purpose  for  which  it  is  formed; 
8.  The  place  where  its  principal  business  is  to  be 
transacted; 

4.  The  term  for  which  it  is  to  exist,  not  exceeding 
fifty  years; 

5.  The  number  of  its  Directors  or  Trustees,  and  the 
names  and  residences  of  those  who  are  appointed  for 
the  first  year; 

6.  The  amount  of  its  capital  stock,  and  the  number 
of  shares  into  which  it  is  divided; 

7.  If  there  is  a  capital  stock,  the  amount  actually 
subscribed,  and  by  whom. 

Note. — Stats.  1868,  p.  539;  People  vs.  Chambers, 
Supreme  Ct.  of  Cal.,  1871;  Carlisle  vs.  Cahawba 
&  M.  R.  R.  Co.,  4  Ala.,  p.  70;  Field  vs.  Cooks, 
16  La.  An.,  p.  154;  Williams  vs.  F.  T.  A.  Asso- 
ciation, 26  Ind.,  p.  316;  Becht  vs.  Harris,  4  Minn., 
p.  604;  Atlantic  and  Ohio  R.  R.  Company  vs.  SuUi- 
vant,  5  Ohio  State  R.,  p.  279;  Ferrana  vs.  Vano- 
celles,  23  111.,  p.  459;  Walker  vs.  Devereux,  4  Paige 
Ch.,  p.  229;  Valk  vs.  Crandall,  1  Sand.  Ch.,  p.  179; 
Commonwealth  vs.  Central  Pass  Railway,  52  Penn. 
St.  R.,  p.  512;  People  vs.  Kingston  and  Middletown 
T.  P.  Co.,  23  Wend.,  p.  193.  There  must  he  a  sub- 
stantial compliance  with  all  the  forms  of  law,  by  per- 
sons seeking  to  form  a  corporation,  before  the  corpora- 
tion can  be  considered  in  being. — Harris  vs.  McGregor, 
29  Cal.,  p.  124.  The  omission  of  such  acts  as  are 
declared  necessary  steps  in  the  process  of  incorporatioa 
will  be  fatal,  even  collaterally,  when  the  fact  of  incor- 
poration can  be  questioned. — Mokelumne  H.  M.  Co.  vs. 
Woodbury,  14  Cal.,  p.  424.  But  the  proceedings  will 
not  be  held  invalid  for  slight  defects  or  omissions: — 
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S.  V.  Water  Works  vs.  San  Francisco,  22  Cal.,  p.  434. 
The  failure  to  describe  the  place  of  business  of  the 
corporation  as  the  **  principal  place  of  business,'*  is  a 
mere  technical  error,  which  does  not  invalidate. — Ex 
parte  S.  V.  Water  Works,  17  Cal.,  p.  132.  A  certiflr 
cate  of  incorporation  which  does  not  set  forth  the  name 
of  the  city  or  town  and  county  in  which  the  principal 
place  of  business  of  the  corporation  is  to  be  located 
does  not  establish  the  existence  of  a  corporation. — 
Harris  vs.  McGregor,  29  CaL,  p.  124. 

291.    The  articles  of  incorporation  of  any  railroad,  certain 

corpora- 
wagon  road,  or  telegraph  organization  must  also  state:  tioM  to 

1.  The  kind  of  road  or  telegraph  intended  to  be  JjJ^fn 

constructed;  arUdee. 

2.  The  place  from  and  to  which  it  is  intended  to  be 
run,  and  all  the  intermediate  branches; 

3.  The  estimated  length  of  the  road  or  telegraph 
line; 

4.  That  at  least  ten  per  cent  of  the  capital  stock 
subscribed  has  been  paid  in  to  the  Treasurer  of  the 
intended  corporation. 

Note. — See  note  to  Sec.  290. 

202.  The  articles  of  incorporation  must  be  sub-  Five 
scribed  by  five  or  more  persons,  three  of  whom  must  tow.  three 
be  citizens  of  this  State,  and  acknowledged  by  each  JlJj's^tJ' 
before  some  officer  authorized  to  take  and  certify  iJaSSsand 
acknowledgments  of  grants  of  real  property.  edge  the" 

same. 

203.  Each  intended  corporation  named  in  Section  prerequi- 
291,  before  filing  articles  of  incorporation,  must  have  fliin« 
actually  subscribed  to  its  capital  stock,  for  each  mile 

of  the  contemplated  work,  the  following  amounts,  to 

wit: 

1.  One  thousand  dollars  per  mile  of  railroads;  Amounts 

2-  One  hundred  dollars  per  mile  of  telegraph  lines;  f"^*3 
3.  Three  hundred  dollars  per  mile  of  wagon  roads. 


Note.— stats.  18S^,  pp.  lU,  169;  1861,  p.  607.    See 
note  to  Section  294. 
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204.  Before  the  articles  of  incorporation  of  any 
corporation  referred  to  in  the  preceding  section  are 
filed,  there  must  be  paid  for  the  benefit  of  the  cor- 
poration, to  a  Treasurer  elected  by  the  subscribers,  ten 
per  cent  of  the  amount  subscribed. 

Note.— stats.  1850,  p.  370,  Sees.  156,  157;  People 
vs.  Chambers,  Sup.  Ct.  Cal.,  1871.  The  following 
authorities  affirm  the  necessity  of  a  strict  com- 
pliance with  the  statutes  in  regard  to  payment  of 
the  percentage,  in  order  to  acquire  an  indefeasible  title 
to  a  corporate  franchise,  where  such  payment  is  made  a 
condition,  and  establish  the  doctrine  that  no  substitute, 
however  equivalent  or  bona  fide  it  may  be,  will  satisfy 
the  statutory  requirement  for  money,  or  vest  any  right 
as  against  the  State.— Eaton  vs.  Aspinwall,  19  N.  Y-, 
p.  119;  People  vs.  Troy  House  Co.,  44  Barb.,  684; 
Haviland  vs.  Chace,  89  Barb.,  p.  283;  Taggart  vs. 
Western  Maryland  R.  R.  Co.,  24  Md.,  p.  588;  People 
vs.  Rensselaer  Insurance  Co.,  38  Barb.,  p.  323;  Pater- 
son  vs.  Arnold,  45  Penn.  St.  R.,  p.  415. 

205.  Before  the  Secretary  of  State  issues  to  any 
such  corporation  a  certificate  of  the  filing  of  articles 
of  incorporation,  there  must  be  filed  in  his  office  an 
affidavit  of  the  President,  Secretary,  or  Treasurer 
named  in  the  articles,  ttat  the  required  amount  of  the 
capital  stock  thereof  has  been  actually  subscribed, 
and  ten  per  cent  thereof  actually  paid  to  a  Treasurer 
for  the  benefit  of  the  corporation. 

Note.— See  note  to  Sec,  294. 

206.  Upon  the  filing  of  the  articles  of  incorpora- 
tion in  the  office  of  the  County  Clerk  of  the  county  in 
which  the  business  of  the  company  is  to  be  transacted, 
and  a  copy  thereof  with  the  Secretary  of  State,  the 
Secretary  of  State  must  issue  to  the  coi*poration,  over 
the  great  seal  of  the  State,  a  certificate  that  such 
articles,  containing  the  required  statement  of  facte, 
have  been  filed  in  his  office;  and  thereafter  the  per- 
sons signing  the  same,  and  their  associates  and  assigns, 
are  a  body  politic  and  corporate,  by  the  name  stated 


Civil  Codh.  91 

in  the  certificate,  and  for  the  term  of  fifty  years,  unless  Term  of 
it  is  in  the  articles  of  incorporation  otherwise  stated, 
or  in  this  Part  otherwise  specially  provided. 

NoTZ. — As  the  law  stood  prior  to  the  adoption  of  the 
Code,  corporations  had  a  legal  existence  from  the  date 
of  filing  the  certificate  of  incorporation  in  the  County 
Clerk's  ofBlce. — ^Mokelumne  Hill  Mining  Co.  vs.  Wood- 
bury, 14  Cal.,  p.  424. 

297.  A  copy  of  any  articles  of  incorporation  filed  certified 
in  pursuance  of  this  Chapter,  and  certified  by  the  Sec-  certificate 

*  i        ^  •^  to  be  pnma 

retary  of  State,  must  be  received  in  all  the  Courts  and  e^donce 
other  places  as  primary  evidence  of  the  facts  therein  contents. 
stated. 

Note.— Stats.  1862,  p.  199;  1853,  p.  83;  1850,  p.  370, 
Sec.  158;  1861,  p.  566,  Sec.  17. 

298.  The  owners  of  shares  in  a  corporation  which  who  are 

in  em  ben 

has  a  capital  stock  are  called  stockholders.    If  a  cor-  ^^^^^, 
poration  has  no  capital  stock,  the  corporators  and  their  ^JJ^'^J. 
successors  are  called  members.  **^ 

290.     If  a  member  of  a  corporation  dies,  resims,  When 

*  '  o      '    membeTS 

or  is  removed,  a  majority  of  the  remaining  members  ^Jg"?^^' 
may  elect  another  in  his  place.  elected. 


ARTICLE  II. 

BY-LAWS,  DIRECTORS,  ELECTIONS,  AND  IIEETINGB. 

Section  301.  Adoption  of  by-laws,  when,  how,  and  by  whom. 

302.  Directors,  election  of,  etc.  ' 

303.  By-laws  may  provide  for  what. 

304.  By-laws  recorded  and  how  amended. 

305.  How  many  and  who  to  be  Directors. 

306.  Corporation  at  first  meeting  to  elect  Directors  and  adopt 

by-laws. 

307.  Elections,  how  conducted. 

308.  Organization  of  Board  of  Directors,  etc. 

309.  Dividends  to  be  made  from  surplus  profits. 
810.  Bemoval  flrom  ofGlce  of  Director?,  etc. 

311.  Justice  of  the  Peace  may  order  meeting  when. 

312.  Mi^onty  of  stock  must  be  represented,  and  a  migority 

vote  together,  otherwise  it  is  fraudulent. 
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Section  313.  All  fttock  may  be  represented  in  votes. 

814.  Election  may  be  postponed. 

815.  Complaints  and  quo  warranto  and  proceedings  thereon 

regarding  elections. 
316.  False  certificate,  report,  or  notice  to  make  officers  liable. 

817.  Meeting  by  consent  to  be  valid. 

818.  Proceedings  at  meeting  to  be  binding. 

819.  Meetings,  where  held. 

820.  When  no  provision  in  by-laws  for  regular  meetings, 

special  meetings,  how  called. 

Adoption         301.     Everv  corporation  formed  under  this  Title 

of  by-laws.  .  -,  ,     ,  t  i 

Md  b  ^^^*  Daust,  at  a  meeting  of  its  stockholders  or  members,  to 
whom.        ]jQ  IiqH  within  one  month  after  filing  articles  of  incor- 
poration, adopt  a  code  of  by-laws  for  its  government 
not  inconsistent  with  the  Constitution  and  laws  of  this 
State.    Notice  of  such  meeting,  by  order  of  the  acting 
President,  specifying  its  object,  must  be  published  two 
weeks  in  some  newspaper  published  in  the  county 
where  the  meeting  is  to  be  held;  or  if  none  is  pub- 
lished therein,  then  in  a  paper  published  in  an  adjoin- 
ing  county.    In  the  adoption  of  the  by-laws,  jBach 
stockholder  has  as  many  votes  as  he  holds  shares  of 
stock;  if  there  is  no  capital  stock,  each  member  has 
one  vote.    'A  majority  of  all  the  subscribed  capital 
stock,  or  of  the  members,  if  there  is  no  capital  stock, 
is  necessary  to  adopt  the  by-laws,  or  any  one  of  theiri. 

• 

NoTK.— Stats.  1850,  p.  S48,  Sec.  7;  1862,  p.  540;  1861, 
p.  85.  The  power  to  make  hj-laws  is  incident  to 
corporate  existence.  It  exists  without  express  pro- 
visions conferring  it. — City  of  Liondon  vs.  Vanacker,  1 
Ld,  Raymond,  p.  496;  Child  vs.  Hudson  Bay  Co.,  2  P. 
Wms.,  p.  207;  Martin  vs.  Nashville  Building  Associa- 
tion, 2  Clow.,  p.  418.  At  common  law  the  power  was 
exercised  by  the  entire  body  of  corporators  (Rex  vs. 
Westwood,  7  Bing.,  pp.  1,  90;  2  Dow  &  C,  p.  21),  but 
need  not  be  exercised  in  writing  (Union  Bank  vs. 
I  Ridgley,  1  Harr.  &  G.,  p.  324),  nor  under  seal.~-Dun- 

ston  vs.  Imperial  Qas  Co.,  3  Bam.  &  Ad.,  p.  125.  The 
power  to  prescribe  by-laws  extends  only  to  the  officers 
and  members  of  the  corporation,  and  upon  them  are 
binding  and  obligatoiy. — ^Mechanics'  Band  vs.  Smith, 
19  Johns.,  p.  115;  Worcester  vs.  Essex  Bridge  Co.,  7 
Oray,  p.  457;  Anacosta  Tribe  vs.  Murbach,  13  Md.,  p. 
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91;  Came  ts.  Brigham,  89  Me.,  p.  35;  Oennan  Evan- 
gelical Congregation  of  Lafayette  vs,  Pressler,  17  La. 
An.,  p.  127;  Palmyra  vs.  Morton,  25  Mo.,  p.  593; 
Bank  of  Wilmington  and  Brandy  wine  vs.  WoUaston, 
8  Harring.,  p.  90;  State  vs.  Overton,  4  Zabr.,  p.  435; 
Dodwell  vs.  L^niversity  of  Oxford,  2  Vent.,  p.*  88.  ^ 

By-laws,  duly  enacted  under  express  authority  of 
statute,  have  the  same  force  as  though  they*  were 
enacted  by  the  Legislature. — McDermott  vs.  Board  of 
Police,  5  Abb.  Pr.,  p.  422;  Brick  Presbyterian  Church 
ve.  Mayor  of  N.  T.,  5  Cowen,  p.  588.  The  same 
power  that  enacts  may  repeal  by-laws. — King  vs.  Ash- 
well,  12  East.,  p.  22;  Bex  vs.  Westwood,  4  Bam.  &  C, 
p.  781;  7  Dowl.  &  R.,  p.  267;  Smith  vs.  Nelson,  18 
Vt.,  pp.  511-560.  By-laws  cannot  contravene  the  Con- 
stitution; for  instance,  a  corporation  cannot  make  a 
by-law  which  would  impair  the  obligation  of  contracts 
(Howard  vs.  Savannah,  T.  Charlt.,  p.  178;  People  vs* 
Crockett,  9  Cal.,  p.  112),  nor  the  general  principles  and 
policy  of  the  common  law  (Hayden  vs.  Noyes,  5  Conn., 
p.  891;  Rex  vs.  Tappenham,  8  East.,  p.  186;  Taylor  vs. 
Oris  wold,  2  Green,  p.  222;  Phillips  vs.  Wickham,  1 
Paige,  p.  590),  nor  good  morals  or  public  policy  (Sayre 
vs.  Louisville  Union  Benevolent  Association,  1  Duv., 
p.  143),  nor  the  statute  law. — Kennebec  and  Portland 
R.  R.  Co.  vs.  Kendall,  31  Me.,  p.  470;  Seneca  Co.  Bank 
vs.  Lamb,  26  Barb.,  p.  595.  But  by-laws  may  be  valid 
Airther  regulating  a  subject  already  regulated  by  stat- 
ute.— Rogers  vs.  Jones,  1  Wend.,  p.  287.  By-laws ' 
must  be  reasonable. — People  vs.  Thoop,  12  Wend.,  p. 
183;  People  vs.  Medical  Society  of  krie,  24  Barb.,  p. 
570.  A  by-law  may  be  good  in  part,  and  will  be  sus- 
tained, in  so  far  as  it  is  good,  if  the  good  and  bad 
clauses  are  capable  of  separation  (Amesbury  vs.  Bow- 
ditch  Mut.  Fire  Ins.  Co.,  6  Gray,  p.  596;  Rogers  vs. 
Jones,  1  Wend.,  p.  237);  but  if  the  by-law  is  entire, 
and  the  part  which  is  void  influences  the  whole,  the 
by-law  is  void. — Oxford  vs.  Wildgoose,  2  Lev.,  p.  298; 
Guilford  vs.  Clark,  2  Vent,  p.  248.  The  real  owner  of 
stock  in  a  corporation  is  entitled  to  represent  it  at 
meetings  of  the  stockholders;  and  the  &ct  that  he  does 
not  appear  as  the  owner  upon  the  books  of  the  com- 
pany does  not  exclude  him  from  so  doing.  The  New 
York  cases  establishing  a  different  doctrine  are  based 
upon  a  statute  which  makes  the  books  of  the  corpora- 
tion the  only  evidence  as  to  the  ownership  of  the  stock. — 
Allen  vs.  Hill,  16  Cal.,  p.  113. 

But  see  Section  312  of  this  Code,  which  modifies  the 
rule  laid  down  in  Allen  vs.  Hill. 
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Directors,        302.    The  Directors  of  a  corporation  must  be  elected 

election 

of,  etc  annually  by  the  stockboldere  or  members,  and  if  no 
provision  is  made  in  the  by-laws  for,  the  time  of  elec- 
tion, the  election  must  be  held  on  the  first  Tuesday  in 
June.  Notice  of  such  election  must  be  given,  and  the 
right  to  vote  determined  as  prescribed  in  Section  301. 

Note. — Section  814  contains  provisions  relative  to 
the  proceedings  to  be  had  if  the  election  is  not  held  on 
the  day  fixed  by  the  by-laws  or  Sec.  302. 

By-laws  303.     A  Corporation  may,  by  its  by-laws,  where  no 

provide  for   other  provision  is  specially  made,  provide: 

1.  The  time,  place,  and  manner  of  calling  and  con- 
ducting their  meetings; 

2.  The  number  of  stockholders  or  members,  or  the 
quantity  of  stock  constituting  a  quorum; 

8.  The  number  of  shares  which  entitles  the  stock- 
holders respectively  to  one  or  more  votes; 

4.  The  mode  of  voting  by  proxy; 

5.  The  time  and  place  of  the  annual  election  for 
Directors,  and  the  mode  and  manner  of  giving  notice 
thereof; 

*     6.  The  mode  of  selling  shares  for  the  non-payment 
of  assessments  or  installments; 

7.  The  compensation  and  duties  of  officers; 

8.  The  tenure  of  office  of  subordinate  officers;  and, 

9.  Suitable  penalties  for  violations  of  by-laws,  not 
exceeding,  in  any  case,  one  hundred  dollars  for  any 
one  oflFense. 

Note.— Stats.  1850,  p.  347,  Sec.  7. 

By-iawB  304.    All  by-laws  adopted  must  be  certified  by  the 

and  how,  officcrs  of  the  corporation,  and  filed  and  recorded  in 
the  Recorder's  office  of  the  county  where  the  prin- 
cipal place  of  business  of  the  corporation  is  located. 
The  by-laws  thus  adopted  must  not  be  altered  or 
amended,  except  at  a  special  meeting  of  the  stock- 
holders or  members,  to  be  called  by  the  Directors  for 
that  purpose,  specifying  in  the  order  the  proposed 


amended. 
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amendments;  and  a  two-third  vote  of  all  the  sub- 
scribed capital  stock,  or  of  the  members,  is  neces- 
sary to  adopt  the  same.  And  the  amendments  thus 
adopted  must  be  certified  and  recorded  in  the  same 
manner  as  the  original  by-laws. 

Note.— Hall  vs.  Cnindall,  29  Cal.,  p.  567. 

305.  The  corporate  powers,  business,  and  property  Hw  many 
of  all  corporations  formed  under  this  Title  must  be  febe 
exercised,  conducted,  and  controlled  by  a  Board  of  not 
less  than  five  nor  more  than  eleven  Directors,  to  be 
elected  fi-om  among  the  holders  of  stock;  or  where 
there  is  no  capital  stock,  then  from  the  members  of 
such  corporation.  A  majority  of  the  Directors  must 
be  citizens  of  this  State.  Directors  of  corporations 
for  profit  must  be  holders  of  stock  therein  in  an 
amount  to  be  fixed  by  the  by-laws  of  the  corporation. 
Directors  of  all  other  corporations  must  be  members 
thereof.  Unless  a  quorum  is  present  and  acting,  no 
business  performed  or  act  done  is  valid  as  against  the 
corporation;  Whenever  a  vacancy  occurs  in  the  office 
of  Director,  unless  the  by-laws  of  the  corporation  oth- 
erwise provide,  such  vacancy  must  be  filled  by  an 
appointee  of  the  Board. 

NoTE.—Stats.  1853,  p.  169;  1866,  pp.  743-752;  1850, 
pp.  178,  347,  Sees.  159,  345,  347;  1862,  p.  199;  1863,  p. 
624.  The  corporate  powers  of  a  corporation  can  be  • 
exercised  by  the  Trustees  only  when  duly  assembled 
and  acting  as  a  Board.— Gashwiler  vs.  Willis,  33  Cal., 
p.  11;  Blood  vs.  Marcuse,  38  Cal.,  p.  593;  this  Code, 
Sees.  308,  354.  Any  transfer  of  stock  sufficient  to  pass 
the  property  entitles  the  transferee  to  vote  in  the  elec- 
tion of  Directors,  unless  some  specific  mode  of  transfer 
is  made  necessary  by  statute  or  by-law^s. — People  vs. 
Devlin,  17  111.,  p.  84.  (See  Sec.  312  of  this  Code.) 
The  mort|2^^or  of  stock  in  a  corporation  is  enti- 
tled to  vote  upon  the  stock  at  elections,  and  if 
necessary  the  Court  will  compel  the  mortgagee  or  his 
trustee  to  give  a  power  of  attorney  to  the  mortgagor 
to  vote  at  such  election. — Vowell  vs.  Thompson,  3 
Cranch.  Circ.  Ct.,  p.  428.  Where  stock  is  held  by  an 
individual  as  trustee  for  the  corporation,  such  trustee 
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cannot  vote  upon  it. — ^U.  S.  vs.  Columbian  Ins.  Co.,  2 
Cranch.  Circ.  Ct.,  p.  268;  Ex  parte  Holmes,  5  Cowen, 
p.  426;  in  the  matter  of  Baker,  6  Wend.,  509;  Ex  parte 
Desdoity,  1  Wend.,  p.  98.  Where  stock  stands  in  the 
name  of  A,  '*  Cashier,"  the  latter  word  is  mere  descrip- 
•  tion,  and  B  is  not  entitled  to  vote  thereon  on  proof  that 
he  is  A's  successor  as  such  Cashier. — Matter  of  Mo- 
hawk and  Hudson  River  B.  B.  Co.,  19  Wend.,  p.  135. 
Stocks  or  shares  standing  on  the  books  of  a  company 
in  the  name  of  the  corporation  itself  cnnnot  be  voted 
upon  by  one  of  its  ofGlcers. — 5  Cowen,  p.  434;  Mous- 
seaux  vs.  Urquhart,  19  La.  An.,  p.  482. 

306.  At  the  first  meeting  called,  as  soon  as  the  by- 
laws are  adopted,  unless  it  is  provided  that  the  oflScers 
named  in  the  articles  of  incorporation  shall  continue 
until  a  certain  other  date,  Directors  must  be  elected,  a 
majority  of  the  subscribed  capital  stock,  or  of  the 
members,  being  necessary  to  a  choice. 

307.  All  elections  must  be  by  ballot,  and  unless 
otherwise  prescribed  by  the  by-laws,  a  majority  of  the 
subscribed  capital  stock  or  of  the  members  is  necea^ 
sary  to  a  choice. 

Note.— Stats.  1853,  p.  159;  1861,  p.  607;  1850,  pp. 
847,  281;  1870,  p.  577. 

308.  Immediately  after  their  election,  the  Direc- 
tors must  organize  by  the  election  of  a  President,  who 
must  be  one  of  their  number,  a  Secretary,  and  Treas- 
urer, They  must  perfonn  the  duties  enjoined  on  them 
by  law  and  the  by-laws  of  the  corporation.  A  major- 
ity of  the  Directors  is  a  sufficient  number  to  form  a 
Board  for  the  transaction  of  business,  and  every  decis- 
ion of  a  majority  of  the  Directors  forming  such  Board, 
made  when  duly  assembled,  is  valid  as  a  corporate  act. 

Note. — The  persons  who  are  the  Trustees  of  a  cor- 
poration, in  their  official  character  a?  Trustees,  when 
not  acting;  as  a  Board,  have  no  authority,  independent 
of  that  conferred  by  the  corporation,  to  execute  a  deed 
of  the  corporate  property.  The  corporate  powers  can 
be  exercised  by  the  Board  of  Trustees  only  when  duly 
assembled  and  acting;  as   a   Board. — Qashwiler  vs. 
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Willis,  33  Cal.,  p.  11;  Blood  vs.  Marcuse,  38  Cal.,  p. 
593.    Note  to  Sec.  305  of  this  Code. 

309-     The  Directors  of  corporations  must  not  make  Diyidenda 

'■  to  be  made 

di\ddend8,  except  from  the  surplus  profits  arising  from  ^™|^g 
the  business  thereof;  nor  must  they  divide,  withdraw,  ^^^^ 
or  pay  to  the  stockholders,  or  any  of  them,  any  part 
of  the  capital  stock;  nor  must  they  create  debts  be- 
yond their  subscribed  capital  stock,  or  reduce  or  in- 
crease the  caf)ital  stock,  except  as  hereinafter  specially 
provided.  For  a  violation  of  the  provisions  of  this 
section,  the  Directors  under  whose  administration  the 
same  may  have  happened  (except  those  who  may  have 
caused  their  dissent  therefrom  to  be  entered  at  large 
on  the  minutes  of  the  Directors  at  the  time,  or  were 
not  present  when  the  same  did  happen),  are,  in  their 
individual  and  private  capacity,  jointly  and  severally 
liable  to  the  corporation,  and  to  the  creditors  thereof, 
in  the  event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  mthdrawn,  paid  out,  or 
reduced,  or  debt  contracted;  and  no  statute  of  limita- 
tions is  a  bar  to  any  suit  against  such  Directors  for  any 
sums  for  which  they  are  made  liable  by  this  section. 
There  may,  however,  be  a  division  and  distribution  of 
the  capital  stock  of  any  corporation  which  remains 
after  the  payment  of  all  its  debts,  upon  its  dissolution 
or  the  expiration  of  its  tenn  of  existence. 

Note.— Stats.  1850,  p.  348;  1861,  p.  607,  Sec.  50; 
1861,  p.  626,  Sec.  56;  1866,  pp.  747-757;  1853,  p.  89, 
Sees.  13,  14. 

310.    Ko  Director  shall  be  removed  from  office.  Removal 
unless  by  a  vote  of  two  thirds  of  the  membera,  or  of  of  Direc- 

.  .  tors,  etc. 

stockholders  holding  two  thirds  of  the  capital  stock, 
at  a  general  meeting  held  after  previous  notice  of  the 
time  and  place,  and  of  the  intention  to  propose  such 
removal.  Meetings  of  stockholders  for  this  purpose 
may  be  called  by  the  President,  or  by  a  majority  of 

13     ' 
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the  Directors,  or  by  members  or  stockholders  holding 
at  least  one  half  of  the  votes.  Such  calls  must  be  in 
writing,  and  addressed  to  the  Secretary,  who  must 
thereupon  give  notice  of  the  time,  place,  and  object  of 
the  meeting,  and  by  whose  order  it  is  called.  If  the 
Secretary  refuse  to  give  the  notice,  or  if  there  is  none, 
the  call  may  be  addressed  directly  to  the  inembers  or 
stockholders,  and  be  served  as  a  notice,  in  which  case 
it  must  specify  the  time  and  place  of  meeting.  The 
notice  must  be  given  in  the  manner  provided  in  Sec- 
tion 801  of  this  Title,  unless  other  express  provision 
has  been  made  therefor  in  the  by-laws.  In  case  of 
removal,  the  vacancy  may  be  filled  by  election  at  the 
same  meeting. 

311.  Whenever,  from  any  cause,  there  is  no  per- 
son authorized  to  call  or  to  preside  at  a  meeting  of  a 
corporation,  any  Justice  of  the  Peace  of  the  county 
where  such  corporation  is  established,  may,  on  written 
application  of  three  or  more  of  the  stockholders  or  of 
the  members  thereof,  issue  a  warrant  to  one  of  the 
stockholders  or  members,  directing  him  to  call  a  meet- 
ing of  the  corporation,  by  giving  the  notice  required, 
and  the  Justice  may  in  the  same  warrant  direct  such 
person  to  preside  at  such  meeting  until  a  Clerk  is 
chosen  and  qualified,  if  there  is  no  other  officer 
present  legally  authorized  to  preside  thereat. 

Note.— Stats.  1850,  p.  347. 

312.  At  all  elections  or  votes  had  for  any  purpose 
there  must  be  a  majority  of  the  subscribed  capital 
stock,  or  of  the  members,  represented,  either  in  per- 
son or  by  proxy  in  writing.  Every  person  acting 
therein,  in  person  or  by  proxy  or  representative,  must 
be  a  member  thereof  or  a  bona  fide  stockholder,  hav- 
ing stock  in  his  own  name  on  the  stock  books  of  the 
corporation  at  least  ten  days  prior  to  the  election. 
Any  vote  or  election  had  other  than  in  accordance 
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with  the  provisions  of  this  Article  is  voidable  at  the  Same. 
instance  of  absent  stockholders  or  members,  and  may 
be  set  aside  by  petition  to  the  District  Court  of  the 
county  where  the  same  was  held.  Any  regular  or 
called  meeting  of  the  stockholders  or  members  may 
adjourn  from  day  to  day,  or  from  time  to  time,  if  for 
any  reason  there  is  not  present  a  majority  of  the  sub- 
scribed stock  or  membei's,  or  no  election  or  majority  • 
vote  had — such  adjournment  and  the  reasons  thereof 
being  recorded  in  the  journal  of  proceedings  of  the 
Board  of  Directors. 

KoTE.— stats.  1861,  p.  607,  Sees.  5,  6;  1853,  p.  169, 
Sec.  8. 

313.  The  shares  of  stock  of  an  estate  of  a  minor,  ah  stock 

may  bo 

insane  or  deceased  person,  may  be  represented  at  all  '®p[®^  . 
elections  and  meetings  of  the  corporation  by  the^'legal  ^^*^- 
representative  of  the  person  holding  the  same. 

Note.— Stats.  1861,  pp.  610,  567;  1853,  p.  169;  1863, 
p.  89;  1862,  p.  199. 

314.  K  from  any  cause  an  election  does  not  take  Election 
place  on  the  day  appointed  in  the  by-laws,  it  may  be  postponed. 
held  on  any  day  thereafter  as  is  provided  for  in  such 
by-laws,  or  to  which  such  election  may  be  adjourned 

or  ordered  l^  the  Directors.  K  an  election  has  not 
been  held  at  the  appointed  time,  and  no  adjourned  or 
other  meeting  for  the  purpose  has  been  ordered  by 
the  Directors,  a  meeting  may  be  called  by  the  stock- 
holders, as  provided  in  Section  310  of  this  Article. 

Note.— Stats.  1850,  p.  347,  Sec.  168;  1853,  p.  88; 
1862,  p.  199;  1861,  p.  610,  1863,  p.  624. 

315.  Upon  the  application  of  any  person  or  body  com- 
corix)rate  aggrieved  by  any  election  held  by  any  cor-  quo 

warranto 

porate  body,  or  any  proceedings  thereof,  the  District  «^d 

*  ./  7  ^    r  o  7  proceedings 

Judge  of  the  district  in  which  such  election  is  held  rS|ard?ng 
must  proceed  forthwith  summarily  to  hear  the  allega-  ®'®®^*®"*- 
tions  and  proofe  of  the  parties,  or  otherwise  inquire 
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into  the  matters  of  complaint,  and  thereupon  confirm 
the  election,  order  a  new  one,  or  direct  such  other 
relief  in  the  premises  as  accords  with  right  and  justice. 
Before  any  proceedings  are  had  under  this  section,  five 
days'  notice  thereof  must  be  given  to  the  adverse 
party,  or  those  to  be  affected  thereby. 

Note.— Stats.  1860,  p.  347,  Sec.  15. 

316.  Any  officer  of  a  corporation  who  makes  or 
gives  a  certificate,  official  report,  public  notice,  or 
entry  in  any  of  the  records  or  books  of  the  corpora- 
tion, concerning  the  corporation  or  its  business,  which 
is  false  in  any  material  representation,  and  who  knew 
or  had  full  opportunity  to  know  the  same  to  be  false, 
is  liable  for  all  the  debts  of  the  corporation  contracted 
while  he  was  a  stockholder  or  officer  thereof;  and  if 
more  than  one  violate  the  provisions  of  this  section 
in  concert,  they  are  jointly  and  severally  liable. 

Note.— Stats.  1853,  p.  90,  Sec.  19;  1861,  p.  626,  Sec. 
55;  1866,  p.  747,  Sec.  16, 

317.  When  all  the  stockholders  or  members  of  a 
corporation  are  present  at  any  meeting,  however  called 
or  notified,  and  sign  a  written  consent  thereto  on  the 
record  of  such  meeting,  the  doings  of  such  meeting 
are  as  valid  as  if  had  at  a  meeting  legally  called  and 
noticed. 

Note.— Stats.  1860,  p.  347,  Sec.  10. 


Proceed- 
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318.  The  stockholders  or  members  of  such  corpo- 
meeting  to  ration,  whcu  so  assembled,  may  elect  officers  to  fill  all 
vacancies  then  existing,  and  may  act  upon  such  other 
business  as  might  lawfully  be  transacted  at  regular 
meetings  of  the  corporation. 

Note.— Stats.  1850,  p.  347,  Sec.  11. 


Meetings, 
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319.  The  meetings  of  the  stockholders  and  Board 
of  Directors  of  a  corporation  must  be  held  at  its  office 
or  principal  place  of  business. 
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320.     "When  no  provision  is  made  in  the  by-laws  whon  no 

,  provision  in 

for  regular  meetings  of  the  Directors  and  the  mode  of  ^^'^\^  "^^ 
calling  special  meetings,  all  meetings  must  be  called  JJ^IJS*"' 
by  special   notice  in  writing,  to  be  given  to  each  Sow^caffed, 
Director  by  the  Secretary,  on  the  order  of  the  Presi- 
dent, or  if  there  be  none,  on  the  order  of  two  Directors. 


CHAPTER  n. 

CORPORATE   STOCK. 

Article  I.  Stock  and  Stockholders. 
II.  Assessment  of  Stock. 


ARTICLE  I. 

STOCK  AND  STOCKHOLDERS. 

Section  322.  Liabilities  of  stockholders.     They  may  be  released, 

•when. 
323.  Certificates,  how  and  when  issued. 
321.  Transfer  of  shares. 

325.  Transfer  of  shares  held  by  married  women,  etc.    Divi- 

dends payable  to  married  women. 

326.  Non-resident  stockholders.    Bonds. 

322.  Each  stockholder  or  member  of  any  corpora-  LiaMUties 
tion  is  severally,  individually,  and  personally  liable  for  holders." 
such  proportion  of  all  its  debts  and  liabilities  as  the 
amount  of  stock  or  shares  owned  by  him  in  such  cor- 
poration bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation,  for  the  recovery  of 
which  joint  or  several  actions  may  be  instituted  and 
prosecuted;  and  in  any  such  action  against  any  of  the 
stockholders  or  members  of  a  corporation,  the  Court 
must  ascertain  and  determine  the  proportion  of  the 
debt  which  is  the  subject  of  the  suit  for  which  each 
of  the  stockholders  or  members  who  are  defendants  in 
the  action  are  severally  liable,  and  judgment  must  be 
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They  may  given  Severally  in  conformity  therewith.  If  any  -etock- 
T^ieBaed,  holder  or  member  of  a  corporation  pays  his  proportion 
of  any  debt  due  by  such  corporation,  he  is  released 
and  discharged  from  any  further  individual  or  personal 
liability  for  such  debt.  Stock  held  as  collateral  secu- 
rity, or  by  a  trustee,  or  in  any  other  representative 
capacity,  does  not  make  the  holder  thereof  a  stock- 
holder, but  the  pledgor  or  person  or  estate  represented 
is  the  stockholder. 

Note.— Stats.  1853,  p.  87,  Sees.  16,  17;  1863,  p.  766; 
1866,  p.  758,  Sec.  17;  Const,  of  Cal.,  Art.  IV,  Sec.  36; 
Mokelumne  Hill  Canal  Co.  vs.  Woodbury,  14  Cal.,  p. 
266;  Robinson  vs.  Bidwell,  22  Cal.,  p.  383;  Davidson 
vs.  Rankin,  34  Cal.,  p.  505.  This  section  of  the  Con- 
stitution is  not  self-executing^ — legislation  is  neces- 
sary to  give  it  effect. — French  vs.  Teschemaker,  24 
ChI.,  p.  518;  Borland  vs.  Hildreth,  26  Cal.,  p.  266. 
The  Legislature  cannot  say  that  the  stockholder  shall 
not  be  liable  for  any  of  the  debts  of  the  corporation, 
but  may  say  that  he  shall  be  liable  for  his  portion,  and 
what  that  portion  shall  be.  The  same  rate  of  liability 
must  be  imposed  upon  all  the  stockholders.  An  Act  of 
the  Legislature  authorizing  the  formation  of  corpora- 
tions without  attaching  to  the  stockholders  an  indi- 
vidual liability,  would  be  unconstitutional. — French 
vs.  Teschemaker,  24  Cal.,  p.  518;  Larrabee  vs.  Bald- 
win, 35  Cal.,  p.  155.  Each  corporator  is  liable  as  a 
principal  debtor. — Mokelumne  Hill  Canal  Company 
vs.  Woodbury,  14  Cal.,  p.  518. 

Certifi-  323.     All  corporations  for  profit  must  issue  certifi- 

and  Tjhen  catcs  for  stock  when  fully  paid  up,  signed  by  the  Presi- 
dent and  Secretary,  and  may  provide,  in  their  by-laws, 
for  issuing  certificates  prior  to  the  full  payment,  under 
such  restrictions  and  for  such  purposes  as  their  by-lawa 
may  provide. 

NoTK.—Stats.  1861,  p.  614,  Sec.  14. 

Transfer  of  324.  Whenever  the  capital  stock  of  any  corpora- 
tion  is  divided  into  shares,  and  certificates  therefor  are 
issued,  such  shares  of  stock  are  personal  property  and 
may  be  transferred  by  indorsement  by  the  signature  of 
the  proprietor,  or  his  attorney  or  legal  representative, 
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and  delivery  of  the  certificate;  but  such  transfer  is  Same. 
not  valid,  except  between  the  parties  thereto,  until 
the  same  is  so  entered  upon  the  books  of  the  corpora- 
tion as  to  show  the  names  of  the  parties  by  and  to 
^vhom  transferred,  the  number  or  designation  of  the 
shares,  and  the  date  of  the  transfer. 

Note.— Stats.  1853,  pp.  85,  169,  Sec.  13;  1861,  p. 
607,  Sec.  12;  1862,  pp.  Ill,  199,  Sec.  21.  A  transfer 
of  stock  is  not  good  as  against  third  persons,  unless 
the  fact  of  the  transfer  is  entered  upon  the  books 
of  the  company. — Weston  vs.  Bear  River  and  Au- 
burn W.  and  M.  Co.,  5  Cal.,  p.  186;  People  vs. 
Elmore,  36  Gal.,  p.  653.  Under  the  chattel  mortgage 
Act  of  1857,  &  mortgage  of  shares  of  stock  was  held 
valid  without  a  transfer  upon  the  books  of  the  com- 
pany.— Ede  vs.  Johnson,  15  Cal.,  p.  53.  A  rail- 
road company  cannot  refuse  to  enter  the  transfer  of 
stock  on  their  books  on  the  grounds  that  the  assignor 
of  the  stock  is  indebted  to  the  company,  unless  the 
company  had  a  lien  upon  the  stock  at  the  date  of  its 
transfer. — People  vs.  Crockett,  9  Cal.,  p.  112. 

325.     Shares  of  stock  in  corporations  held  or  owned  Transfer  of 

shares  held 

by  a  married  woman  may  be  transferred  by  her,  her  by  married 

•^  •'  J  ->  women,  eto* 

agent,  or  attorney,  without  the  signature  of  her  hus- 
band, in  the  same  manner  as  if  such  married  woman 
were  a  femme  sole.    All  dividends  payable  upon  any  DiTidends 

payable  to 

shares  of  stock  of  a  corporation  held  by  a  married  marriod 


women. 


woman  may  be  paid  to  such  married  woman,  her 
agent,  or  attorney,  in  the  same  manner  as  if  she  were 
unmarried,  and  it  is  not  necessary  for  her  husband  to 
join  in  a  receipt  therefor;  and  any  proxy  or  power 
given  by  a  married  woman,  touching  any  shares  of 
stock  of  any  corporation  owned  by  her,  is  valid  and 
binding  without  the  signature  of  her  husband,  the 
same  as  if  she  were  unmarried. 

Note.— Stats.  1861,  p.  607,  Sec.  12. 

326.    In  all  transfers  of  shares  of  stock  in  corpora-  Non-resi- 

,  denfc  i^took* 

tior^  on  behalf  of  owners  residing  out  of  the  State,  holders, 
the  President,  Secretary,  or  Directors  of  such  corpora- 
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Bonds.  tion,  before  entering  such  transfer  on  the  books  of  the 
corporation  or  issuing  the  certificate  therefor  to  the 
transferee,  must  require  from  such  attorney,  or  from 
the  person  claiming  under  such  transfer,  a  bond  of  in- 
demnity, with  two  sureties,  satisfiictory  to  the  officers 
of  the  corporation,  or  if  not  so  satisfectory,  then  ap- 
proved by  the  District  Judge  of  the  district  in  which 
the  principal  office  of  the  corporation  is  situated,  con- 
ditioned to  protect  such  corporation  against  any  lia- 
bility to  the  legal  representatives  of  the  owner  of  such 
stock,  in  case  of  his  or  her  death  before  such  transfer; 
and  in  case  of  refusal  to  furnish  such  bonds  upon 
request,  such  transfer  is  utterly  void  as  against  the 
corporation. 

Note.— Stats.  1862,  p.  110,  Sec.  12. 


ARTICLE    II. 

AS8ESSMKNTB   OF  BTOCK. 

Section  331.  Directors  may  levy  assessments. 

332.  Limitation.    How  levied. 

333.  Levy  of  assessment.  Old  assessment  remaining  unpaid. 

334.  What  order  shall  contain. 

335.  Notice  of  assessment.    Form. 

336.  Publication  and  service. 

337.  Delinquent  notice.    Form. 

338.  Contents  of  notice. 

339.  Uow  published. 

340.  Jurisdiction  acquired,  how. 

341.  Sale  to  be  by  public  auction. 

342.  Hij^hest  bidder  to  be  the  purchaser. 

343.  In  default  of  bidders,  corporation  may  purchase. 

344.  Disposition  of  stock  purchased  by  corporation. 

345.  Extension  of  time  of  delinquent  sale. 

346.  Assessments  shall  not  be  invalidated. 

347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

348.  Affidavits  of  publication.     Affidavits  of  gale.    To  be 

filed. 

349.  Waiver  of  sale.    Action  to  recover  assessment. 

331.     The  Directors  of  any  corporation  formed  un- 
der the  laws  of  this  State,  for  the  purpose  of  paying 


\ 
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expenses,  conducting  business,  or  paying  debts,  may  Directors 
levy  and  collect  assessments  upon  the  capital  stock  ^l^ 
thereof,  in  the  manner  and  form  and  to  the  extent  pro- 
vided herein. 

Note.— Stats.  1861,  p.  41;  1864,  p.  492. 

332.  'No  one  assessment  must  exceed  ten  per  cent  Limiution. 
of  the  amount  of  the  capital  stock  named  in  the  arti- 
cles of  incorporation,  except  in  the  cases  in  this  section 
othei'wise  provided  for,  as  follows: 

1.  If  the  whole  capital  of  a  corporation  has  not  been  How  loned 
paid  up,  and  the  corporation  is  unable  to  meet  its  lia- 
bilities pr  to  satisfy  the  claims  of  its  creditors,  the 
assessment  may  be  for  the  full  amount  unpaid  upon 

the  capital  stock;  or  if  a  less  amount  is  sufficient,  then 
it  may  be  for  such  a  percentage  as  will  raise  that 
amount; 

2.  The  Directors  of  railroad  corporations  may  assess 
the  capital  stock  in  installments  of  not  more  than  ten 
per  cent  per  month,  unless  in  the  articles  of  incorpo- 
ration it  is  otherwise  provided; 

3.  The  Directors  of  fire  or  marine  insurance  corpo- 
rations may  assess  such  a  percentage  of  the  capital 
stock  as  they  deem  proper. 

333.  No  assessment  must  be  levied  while  any  por-  Levy  of 
non  01  a  previous  one  remains  unpaid,  unless: 

1.  The  power  of  the  corporation  has  been  exercised  oid 

•  -  assessment 

in  accordance  with  the  provisions  of  this  Article  for  remaining 

^  unpaid. 

the  purpose  of  collecting  such  previous  assessment; 

2.  The  collection  of  the  previous  assessment  has  been 
enjoined;  or 

3.  The  assessment  falls  within  the  provisions  of  either 
the  first,  second,  or  third  subdivision  of  Section  332. 

334.  Every  order  levying  an  ajasessment  must  spec- 
ify the  amount  thereof,  when,  to  whom,  and  where 

14 
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What  order  payable;  fix  a  day,  subsequent  to  the  full  term  of  pub- 
contain,  lication  of  the  assessment  notice,  on  which  the  unpaid 
assessments  shall  be  delinquent,  not  less  than  thirty 
nor  more  than  sixty  days  from  the  time  of  making 
the  order  levying  the  assessment;  and  a  day  for  the 
sale  of  delinquent  stock,  not  less  than  fifteen  nor  more 
than  sixty  days  from  the  day  the  stock  is  declared 
delinquent. 

Notice  of         335.    Upon  the  making  of  the  order,  the  Secretary 

assesamont.  m.  o  ^ 

^     shall  cause  to  be  published  a  notice  thereof,  in  the  fol- 
lowing form : 

Form.  (Name  of  corporation  in  full.    Location  of  principal 

place  of  business).  Notice  is  hereby  given,  that  at  a 
meeting  of  the  Directors,  held  on  the  (date),  an  assess- 
ment of  (amount)  per  share  was  levied  upon  the  capi- 
tal stock  of  the  corporation,  payable  (when,  to  whom, 
and  where).  Any  stock  upon  which  this  assessment 
shall  remain  unpaid  on  the  (day  fixed^  will  be  delin- 
quent and  advertised  for  sale  at  public  auction,  and, 
unless  payment  is  made  before,  will  be  sold  on  the 
(day  appointed),  to  pay  the  delinquent  assessment, 
together  with  costs  of  advertising  and  expenses  of  sale. 

(Signature  of  Secretary,  with  location  of  office.) 

Note.— stats.  1868,  p.  540. 

Pabiica-  336.    The  notice  must  be  published  once   each 

tion  and 

service.  wcck  for  four  succcssivc  weeks,  in  some  daily  or 
weekly  paper  published  at  the  place  designated  in  the 
articles  of  incorporation  as  the  principal  place  of  busi- 
ness, and  also  in  some  paper  published  in  the  county 
in  which  the  works  of  the  corporation  are  situated,  if  a 
paper  is  published  therein.  If  the  works  of  the  corpo- 
ration are  not  situated  within  some  State  or  Territory 
of  the  United  States,  then  publication  in  a  paper  of  the 
place  where  situated  is  not  necessary.  If  there  is  no 
newspaper  published  at  the  place  designated  as  the 
principal  place  of  business  of  the  corporation,  then 
the  publication  must  be  made  in  the  newspaper  pub- 
lished in  an  adjoining  county.    The  notice  may  be 
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served  by  delivering  a  copy  thereof,  certified  by  the 
Secretary,  to  each  stockholder  personally;  and  in  case 
of  such  service  upon  all  the  stockholders  of  the  corpo- 
ration, no  notice  by  publication  is  neeessaiy,  but  such 
personal  notice  is  sufficient. 

337.    If  any  portion  of  the  assessment  mentioned  Delinquent 

.  .  notice. 

in  the  notice  remains  unpaid  on  the  day  specified 
therein  for  declaring  the  stock  delinquent,  the  Secre- 
tary must,  unless  otherwise  ordered  by  the  Board  of 
Directors,  cause  to  be  published  in  the  same  papers  in 
which  the  notice  hereinbefore  provided  for  shall  have 
been  published,  a  notice  substantially  in  the  following 
form: 

(Name  in  full.  Location  of  principal  place  of  busi-  Form, 
ness).  iN'oTiCE. — There  is  delinquent  upon  the  follow- 
ing described  stock,  on  account  of  assessment  levied 
on  the  (date),  (and  assessments  levied  previous  there- 
to, if  any),  the  several  amounts  set  opposite  the  names 
of  the  respective  shareholders,  as  follows:  (Names, 
number  of  certificate,  numbeF  of  shares,  amount). 
And  in  accordance  with  law  (and  an  order  of  the  Board 
of  Directors,  made  on  the  [date],  if  any  such  order 
shall  have  been  made),  so  many  shares  of  each  parcel 
of  such  stock  as  may  be  necessary,  will  be  sold,  at  the 
(particular  place),  on  the  (date),  at  (the  hour)  of  such 
day,  to  pay  delinquent  assessments  thereon,  together 
with  costs  of  advertising  and  expenses  oi  the  sale. 

(Name  of  Secretary,  with  location  of  office.) 

Note.— Stats.  1864,  p.  492. 

338.  The  notice  must  specify  every  certificate  of  Contenu  of 
stock,  the  number  of  shares  it  represents,  and  the 
amount  due  thereon,  except  where  certificates  may  not 

have  been  issued  to  parties  entitled  thereto,  in  which 
case  the  number  of  shares  and  amount  due  thereon, 
together  with  the  fact  that  the  certificates  for  such 
shares  have  not  been  issued,  must  be  stated. 

339.  The  notice,  when  published  in  a  daily  paper, 
must  be  published  for  ten  days,  excluding  Sundays  and 


108 


Civil  Code. 


How 
published. 


Jarisdic- 
tion 

acquired, 
how. 


Sale  to  be 
by  public 
auction. 


holidays,  previous  to  the  day  of  sale.  When  pub- 
lished in  a  weekly  paper,  it  must  be  published  in  each 
issue  for  two  weeks  previous  to  the  day  of  sale.  The 
first  publication  of  all  delinquent  sales  must  be  at  least 
fifteen  days  prior  to  the  day  of  sale. 

340.  By  the  publication  of  the  notice,  the  corpo- 
ration acquires  juiisdiction  to  sell  and  convey  a  perfect 
title  to  all  of  the  stock  described  in  the  notice  of  sale 
upon  which  any  portion  of  the  assessment  or  costs  of 
advertising  remains  unpaid  at  the  hour  appointed  for 
the  sale,  but  must  sell  no  more  of  such  stock  than  is 
necessary  to  pay  the  assessments  due  and  costs  of  sale. 

341.  On  the  day,  at  the  place,  and  at  the  time 
appointed  in  the  notice  of  sale,  the  Secretary  must, 
unless  otherwise  ordered  by  the  Directors,  sell  or  cause 
to  be  sold  at  public  auction,  to  the  highest  bidder  for 
cash,  so  many  shares  of  each  parcel  of  the  described 
stock  as  may  be  nece^ary  to  pay  the  assessment  and 
charges  thereon,  according  to  the  terms  of  sale;  if 
payment  is  made  before  the  time  fixed  for  sale,  the 
party  paying  is  only  required  to  pay  the  actual  cost  of 
advertising,  in  addition  to  the  assessment. 

342.  The  person  offering  at  such  sale  to  pay  the 
assessment  and  costs  for  the  smallest  number  of  shares 
or  jfraction  of  a  share  is  the  highest  bidder,  and  the 
stock  purchased  must  be  transferred  to  him  on  the 
stock  books  of  the  corporation,  on  payment  of  the 
assessment  and  costs. 

In  default        343.    If,  at  the  sale  of  stock,  no  bidder  offers  the 

of  bidders,  ^\  ' 

conwration  amouut  of  the  assessments  and  costs  and  charges  due, 

may  o  ' 

purchase,  ^j^^  same  may  be  bid  in  and  purchased  by  the  corpo- 
ration, through  the  Secretary,  President,  or  any 
Director  thereof,  at  the  amount  of  the  assessments, 
costs,  and  charges  due;  and  the  amount  of  the  assess- 
ments, costs,  and  charges  must  be  credited  as  paid  in 


Highest 
biader  to 
be  the 
purchaser. 
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full  on  the  books  of  the  corporation,  and  entry  of  the  Same 
transfer  of  the  stock  to  the  corporation  must  be  made 
on  the  books  thereof.  While  the  stock  remains  the 
property  of  the  corporation  it  is  not  assessable,  nor 
must  any  dividends  be  declared  thereon;  but  all  assess- 
ments and  dividends  must  be  apportioned  upon  the 
stock  held  by  the  stockholders  of  the  corporation. 

344.  All  purchases  of  its  own  stock  made  by  any  Disposition 
corporation  vest  the  le^al  title  to  the  same  in  the  cor-  purchased 

^  °  by  corpora- 

poration;  and  the  stock  so  purchased  is  held  subject  to  ^^^^ 
the  control  of  the  stockholdera,  who  may  make  such 
disposition  of  the  same  as  they  deem  fit,  in  accordance 
with  the  by-laws  of  the  corporation  or  vote  of  a  ma- 
jority of  all  the  remaining  shares.  Whenever  any 
portion  of  the  capital  stock  of  a  corporation  is  held 
by  the  corporation  by  purchase,  a  majority  of  the 
remaining  shares  is  a  majority  of  the  stock  for  all 
purposes  of  election  or  voting  on  any  question  at  a 
stockholders'  meeting. 

345.  The  dates  fixed  in  any  notice  of  assessment  Extension 
or  notice  of  delinquent  sale,  published  according  to  the  delinquent 
provisions  hereof,  may  be  extended  from  time  to  time 

for  not  more  than  thirty  days,  by  order  of  the  Directors, 
entered  on  the  records  of  the  corporation;  but  no  order 
extending  the  time  for  the  performance  of  any  act 
specified  in  any  notice  is  efltectual  unless  notice  of  such 
extension  or  postponement  is  appended  to  and  pub- 
lished with  the  notice  to  which  the  order  relates. 

346.  ISo  assessment  is  invalidated  by  a  failure  to  Assess- 
make  publication  of  the  notices  hereinbefore  provided  not  be* 

^  ^  in^Tilidatcd 

for,  nor  by  the  non-performance  of  any  act  required  in 
order  to  enforce  the  payment  of  the  same;  but  in  case 
of  any  substantial  error  or  omission  in  the  course  of 
proceedings  for  collection,  all  previous  proceedings, 
except  the  levying  of  the  assessment,  are  void,  and 
publication  must  be  begun  anew. 


110 


Civil  Code. 


Action  for 
recovery  of 
stock,  and 
limitation 
tliereofl 


347.  No  action  must  be  sustained  to  recover  stock 
sold  for  delinquent  assesbments,  upon  the  ground  of 
irregularity  in  the  assessment,  irregularity  or  defect  of 
the  notice  of  sale,  or  defect  or  irregularity  in  the  sale, 
unless  the  party  seeking  to  maintain  such  action  first 
pays  or  tenders  to  the  corporation,  or  the  party  holding 
the  stock  sold,  the  sum  for  which  the  same  was  sold, 
together  with  all  subsequent  assessments  which  may 
have  been  paid  thereon  and  interest  on  such  sumsfi'oni 
the  time  they  were  paid;  and  no  such  action  must  be 
sustained  unless  the  same  is  commenced  by  the  filing 
of  a  complaint  and  the  issuing  of  a  summons  thereon 
within  six  months  after  such  sale  was  made. 


Affidavits 
of  sale. 


Affidavits         348.     The  publication  of  notices  required  by  this 
tion.  Article  may  be  proved  by  the  affidavit  of  the  printer, 

foreman,  or  principal  clerk  of  the  paper  in  which  the 
same  was  published;  and  the  affidavit  of  the  Secretary 
or  auctioneer  is  primary  evidence  of  the  time  and 
place  of  sale,  of  the  quantity  and  particular  description 
of  the  stock  sold,  and  to  whom  and  for  what  price,  and 
of  the  fact  of  the  purchase  money  being  paid.  The 
To  be  filed,  affidavits  must  be  filed  in  the  office  of  the  corporation, 
and  copies  of  the  same,  certified  by  the  Secretary 
thereof,  are  primary  evidence  of  the  facta  therein 
stated.  Certificates,  signed  by  the  Secretary  and  under 
the  seal  of  the  corporation,  are  primary  evidence  of 
the  contents  thereof. 


Waiver  of 
sale. 


349.  On  the  day  specified  for  declaring  the  stock 
delinquent,  or  at  any  time  subsequent  thereto  and 
before  the  sale  of  the  delinquent  stock,  the  Board  of 
Directors  may  elect  to  waive  further  proceedings  under 
this  Chapter  for  the  collection  of  delinquent  assess- 
ments, or  any  part  or  portion  thereof,  and  may  elect  to 
Action  to      proceed  by  action  to  recover  the  amount  of  the  assess- 

recover  •*■  "^  i         t      • 

assessment  mcnt  and  the  costs  and  expenses  already  incurred,  or 
any  part  or  portion  thereof. . 
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Note. — This  Article  is  founded  on  the  statute  of 
1866,  p.  460.  See,  also,  Stats.  1868,  p.  540,  Sec.  3;  1870, 
p.  129. 


CHAPTER  m. 

CORPORATE   POWERS. 

Article    I.  General  Powers. 
II.  Records. 

III.  Examination  of  Corporation. 

IV.  Judgment  against  and  Sale  of  Corporate  Prop- 

erty. 


ARTICLE  I. 

GENERAL  POWERS. 

Section  354.  Powers  of  corporations. 

355.  Limitation  of  powers. 

356.  Banking  expressly  prohibited. 

357.  Misnomer  does  not  invalidate  instrument. 

358.  Corporation  to  organize  within  one  year. 

359.  Increasing  and  diminishing  capital  stock,  how. 

560.  Corporations  maj'  acquire  real  property,  and  how  much. 

354.    Every  corporation,  as  such,  has  power: 

1.  Of  succession,  by  its  corporate  name,  for  the  period  Powers  of 
limited;  and  when  no  period  is  limited,  perpetually;       tions. 

2.  To  sue  and  be  sued,  in  any  Court; 

3.  To  make  and  use  a  common  seal,  and  alter  the 
same  at  pleasure; 

4.  To  purchase,  hold,  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  may 
require,  not  exceeding  the  amount  limited  in  this  Part; 

6.  To  appoint  such  subordinate  officers  or  agents  as 
the  business  of  the  corporation  may  require,  and  tp 
allow  them  suitable  compensation;  > 

6.  To  make  by-laws,  not  inconsistent  with  any  exist- 
ing law,  for  the  management  of  its  property,  the  regu- 
lation of  its  affairs,  and  for  the  transfer  of  its  stock; 
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Sajno.  7.  To  admit  stockholders  or  membei's,  and  to  sell 

their  stock  or  shares  for  the  payment  of  assessments 
or  instalments; 

8.  To  enter  into  any  obligations  or  contracts  essen- 
tial to  the  transaction  of  its  ordinary  affairs,  or  for  the 
purjioses  of  the  corporation. 

Note. — The  common  law  annexes  to  a  corporation 
when  created  certain  incidents  and  attributes.  Kyd  (1 
Kyd,  p.  69,)  mentions  five  of  theae  as  necessarily  and 
inseparably  belonging  to  every  corporation :  1.  To  have 
perpetual  succession,  and  hence  all  aggregate  corpora- 
tions have  power  necessarily  implied  of  adihitting  mem- 
bers in  the  room  of  such  as  are  removed  by  death  or 
otherwise;  2.  To  sue  and  be  sued,  implead  and  be  im- 
pleaded, g^nt  and  receive,  by  its  corporate  name,  and 
do  all  other  acts  as  natural  persons  may  do;  3.  To  pur- 
chase lands  and  hold  them  for  the  benefit  of  themselves 
and  their  successors;  4.  To  have  a  common  seal;  and, 
5.  To  make  by-laws,  which  are  considered  as  private 
statutes,  for  the  government  of  an  incorporated  com- 
pany.— 2  Kent's  Com.,  p.  224;  1  Cooley's  Black.,  p. 
474;  Angell  &  Ames  on  Corporations,  Sec.  110.  These 
powers  and  capacities  may  be  limited  by  the  law  under 
which  the  corporation  is  formed,  for  the  Legislature 
may  create  a  corporation  in  disregard  of  the  rules  of 
the  common  law;  and  a  corporation  thus  created  de- 
pends for  its  existence,  powers,  and  capacities  upon  the 
law  of  its  creation  and  its  objects. — Penobscot  Corpo- 
ration vs.  Lamson,  16  Me.,  p.  224;  Com.  of  Roads  vs. 
McPherson,  1  Spoers,  p.  218;  Beatty  vs.  Knowles,  4 
Pet.,  p.  152;  Kussel  vs.  Topping,  5  HcClean,  p.  194; 
New  London  vs.  Brainard,  22  Conn.,  p.  522;  Caldwell 
vs.  City  of  Alton,  33  111.,  p.  416.  Corporations  are 
bound  to  follow  the  letter  of  their  charter,  and  can 
exorcise  no  power  unless  granted  to  them,  or  abso- 
lutely necessary  to  carry  out  the  power  so  granted. — 
Smith  vs.  Moore,  2  Cal.,  p*'524.  The  express  powers  of 
a  corporation  must  be  exercised  in  the  manner  pointed 
out  by  statute;  but  the  powers  merely  incidental  thereto 
may  be  exercised  by  its  ofllcers  and  agents. — Smith  vs. 
Eureka  Flour  Mill  Co.,  6  Cal.,  p.  1;  Union  Water  Co. 
vs.  Murphy's  Flat  Pluming  Co.,  22  Cal.,  p.  629;  Carey 
vs.  P.  &  C,  Petroleum  Co.,  83  Cal.,  p.  696;  McSpedon  vs. 
Mayor,  etc.,  7  Bosw.,  p.  601;  20  How.  Pr.,  p.  395;  Hood 
vs.  N.  Y.  and  N.  H.  R.  R.  Co.,  22  Conn.,  p.  502.  The 
*  contract  of  a  corporation  created  for  a  particular  pur- 
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pose  with  special  powers  does  not  bind  it,  if  it  appears 
from  the  express  provisions  of  the  statute  under  which 
the  corporation  was  formed,  or  by  necessary  and  rea- 
sonable inference  from  its  enactment,  that  the  contract 
was  ultra  vireSy  that  is,  that  the  Legislature  meant  that 
such  a  contract  should  not  be  made,  or  that  it  was  not 
within  the  powers,  express  or  implied,  to  be  exercised  by 
the  corporation. — South  Yorkshire,  etc.,  Co.  vs.  Great 
Northern  Kailway  Co.,  9  Exch.,  pp.  55,  84;  Mayor, 
etc.,  of  Norwich  vs.  Norfolk  Railway  Co.,  4  Ellis  &  B., 
p.  397;  30  Eng.  Law  and  Eq.,  p.  120.  In  the  Miners' 
Ditch  Co.  vs.  Zellerbach,  87  Cal.,  p.  543,  the  authori- 
ties bearing  upon  the  doctrine  of  tUtra  vires  are  col- 
lated and  examined  with  great  care.  In  summing  up 
the  Court  say: 

**  The  term  ultra  vires,  whether  with  strict  propriety 
or  not,  is,  also,  used  in  different  senses.  An  act  is  said 
to  be  ultra  vires  when  it  is  not  within  the  scope  of  the 
powers  of  the  corporation  to  perform  it  under  any  cir- 
cumstances or  for  any  purpose.  An  act  is  also,  some- 
times, said  to  be  ultra  vires  with  reference  to  the  rights 
of  certain  parties,  when  the  corporation  is  not  author- 
ized to  perform  it  without  their  consent;  or  with  refer- 
ence to  some  specific  purpose,  when  it  is  not  authorized 
to  perform  it  for  that  purpose,  although  fully  within 
the  scope  of  the  general  powers  of  the  corporation,  with 
the  consent  of  the  parties  interested,  or  for  some  other 
purpose.  And  the  rights  of  strangers  dealing  with 
corporations  may  vary,  according  as  the  act  is  ultra 
vires  in  one  or  the  other  of  these  senses.  All  these 
distinctions  must  be  constantly  borne  in  mind  in  con- 
sidering a  question  arising  out  of  dealings  with  a  cor- 
poration. When  an  act  is  ultra  vires  in  the  f^rst  sense 
mentioned,  it  is  generally,  if  not  always,  void  in  totOf 
and  the  corporation  may  avail  itself  of  the  plea.  But 
when  it  is  ultra  vires  in  the  second  sense,  the  right  of 
the  corp>oration  to  avail  itself  of  the  plea  will  depend 
upon  the  circumstances  of  the  case.  Cognate  questions 
were  very  thoroughly  and  ably  discussed  by  Mr.  Jus- 
tice Comstock  and  Mr.  Justice  Selden  in  Bissell  vs.  The 
Michigan  Southern  and  Northern  Indiana  Railroad 
Companies,  22  N.  Y.,  p.  262,  the  latter  dissenting  from 
many  of  the  views  of  the  former,  but  both  agreeing  in 
the  views  just  expressed  with  reference  to  acts  ultra 
vires  in  the  last  sense  mentioned.  Mr.  Justice  Com- 
stock says:  *  Circumstances  may,  and  often  do  exist, 
which  estop  the  offender  from  taking  advantage  of  his 
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own  wrong.  The  contract  may  be  entered  into  on  the 
other  side  without  any  participation  in  the  guilt  and 
without  any  knowledge  even  of  the  vice  which  contami- 
nates it.  An  innocent  person  may  part  with  value  or 
otherwise  change  his  situation  upon  the  faith  of  the 
contract.  A  railroad  corporation,  for  example,  may 
purchase  iron  rails  and  give  its  obligation  to  pay  for 
them  with  a  design  to  sell  them  again  on  speculation, 
instead  of  using  them  for  continuing  its  track.  Such  a 
transaction  is  clearly  unauthorized,  and  is,  therefore, 
said  to  be  illegal.  But  if  the  corporation  is  deemed  to 
make  the  contract— in  other  words,  if,  as  I  have  shown, 
it  is  a  legal  possibility  for  corporations  to  make  con- 
tracts outside  of  their  just  powers,  how  can  its  illegality 
be  set  up  against  the  other  party,  who  knows  nothing 
of  the  unlawful  purpose?  So  an  incorporated  bank 
may  purchase  land,  having  power  to  do  so  for  a  bank- 
ing house,  but  actually  intending  to  speculate  in  the 
transaction.  This  is,  also,  ultra  vires,  but  can  the  want 
of  authority  be  interposed  in  repudiation  of  a  just  obli- 
gation to  pay  for  the  &ame  land,  the  vendor  not  being 
in  pari  delictof  Such  a  doctrine  is  not  only  shocking 
to  the  reason  and  conscience  of  mankind,  but  it  goes 
far  beyond  the  law  in  regard  to  the  illegal  contracts  of 
private  individuals.*  Again:  *  That  term  (tti^ra  vtrc«) 
is  of  a  very  modem  invention,  and  I  do  not  think  it 
well  chosen  to  express  the  only  principle  which  it  can 
be  allowed  to  represent  in  cases  of  this  nature.  It  is 
not  to  be  understood  as  an  absolute  and  peremptory 
defense  in  all  cases  of  excess  of  power  without  regard 
to  other  circumstances  and  considerations.' — lb.,  p.  275. 
Mr.  Justice  Selden  (whose  views  the  appellant's  counsel 
seems  to  approve)  says  in  the  same  case:  *  There  are, 
no  doubt,  cases  in  which  a  corporation  would  be 
estopped  from  setting  up  this  defense,  although  its 
contract  might  have  been  really  unauthorized.  It 
would  not  be  available  in  a  suit  brought  by  a  bona  Me 
indorsee  of  a  negotiable  promissory  note,  provided  the 
corporation  was  authorized  to  give  notes  for  any  pur- 
pose; and  the  reason  is,  that  the  corporation,  by  giving 
the  note,  has  virtually  represented  that  it  was  given  for 
some  legitimate  purpose,  and  the  indorsee  could  not  be 
presumed  to  know  the  contrary.  The  note,  however, 
if  given  by  a  corjwration  absolutely  prohibited  by  its 
charter  from  giving  notes  at  all,  would  be  voidable  not 
only  in  the  hands  of  the  original  payee  but  in  those  of 
any  subsequent  holder,  because  all  persons  dealing  with 
a  corporation  are  bound  to  take  notice  of  the  extent  of 
its  chartered  powera.* " 
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A  mining  corporation  which  buys  more  land  than 
the  law  allows,  acts  in  the  exercise  of  a  legitimate 
power,  but  to  an  improper  extent;  the  corporation  com- 
mits a  wrong,  but  one  which  can  only  be  inquired  into 
by  the  State,  and  it  does  not  thereby  lose  its  rights  as 
against  a  trespasser. — Whitman  Mining  Co.  vs.  Baker, 
8  Nevada,  p.  386;  Cal.  State  Tel.  Co.  vp.  Alta  Tel.  Co., 
22  Cal.,  p.  398;  Union  Water  Co.  vs.  Murphy's  Flat 
Pluming  Co.,  22  Cal.,  p.  620.  The  corpoiate  powers  of 
a  corporation  can  be  exercised  by  the  Board  of  Trustees 
only  when  duly  assembled  and  acting  as  a  Board. — 
Gashwiler  vs.  Willis,  33  Cal.,  p.  11;  Blood  vs.  Mar- 
cuse,  38  Cal.,  p.  690;  this  Code,  Sees.  306-308. 

355.  In  addition  to  the  powers  enumerated  in  the  Limitation 
preceding  section,  and  to  those  expressly  given  in  that 

Title  of  this  Part  under  which  it  is  incorporated,  no 
corporation  shall  possess  or  exercise  any  corporate 
powers,  except  such  as  are  necessary  to  the  exercise  of 
the  powers  so  enumerated  and  given. 

Note.— Smith  vs.  Moore,  2  Cal.,  p.  524.  Corpo- 
rations, with  their  express  powers,  take,  by  impli- 
cation, such  powers  as  are  necessary  to  the  exer- 
cise of  those  expressly  conferred. — New  England 
Fire  and  Marine  Ins.  Co.  vs.  Bobinson,  26  Ind., 
p.  636;  Barry  vs.  Merchant's  Exchange  Co.,  1  Sand. 
Ch.,  p.  280;  Madison,  etc..  Plank  Road  Co.  vs.  Wa- 
tertown,  etc.,  Plank  Koad  Co.,  5  Wis.,  p.  173;  Bi-ady 
vs.  Mayor,  etc.,  of  Brooklyn,  1  Barb.,  p.  584;  Jackson 
vs.  Brown,  5  Wend.,  p.  690,  Many  powers  and  capaci- 
ties are  tacitly  annexed  to  a  corporation  duly  created 
but.  they  are  such  only  as  are  necessary  to  carry  into 
effect  the  purposes  for  which  it  was  formed.  The  speci- 
fication of  certain  powers  operates  as  a  restraint  to  such 
subjects  only,  and  is  an  implied  prohibition  of  the  exer- 
cise of  other  and  distinct  powers. — People  vs.  Utica 
Ins.  Co.,  15  Johns.,  p.  386;  Halstead  vs.  Mayor,  etc., 
of  N.  Y.,  3  N.  Y.,  p.  430. 

356.  No   corporation  shall   create   or  issue   bills,  Banking 
notes,  or  other  evidences  of  debt,  upon  loans  or  other-  JrohSSitod. 
wise,  for  circulation  as  money. 

Note.— Cal.  Const.,  Art.  IV,  Sec.  36.  The  power 
to  issue  notes  and  bills  for  circulation  as  money  is  ex- 
pressly excluded.  The  right  to  issue  them  in  all  other 
proper  cases  must  be  inferred  as  an  incident  to  the  ez 
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press  powers  or  objects  of  the  corporation. — Smith  vs. 
Eureka  Flour  Mills  Co.,  6  Cal.,  p.  1.  A  coiporatioii 
may  bind  itself  by  note  and  mortgage. — Rowe  vs.  Table 
Mt.  W.  Co.,  10  Cal.,  p.  441;  Union  Water  Co.  vs. 
Murphy's  Flat  Fluming  Co.,  22  Cal.,  p.  620. 

Mimomer        357.     The  mistiomer  of  a  corporation  in  any  written 

does  not         ^  ^  " 

in8Uilm«Dt  iiistrument  does  not  invalidate  the  instrument,  if  it  can 
be  reasonably  ascertained  from  it  what  corporation  is 
intended. 

Note. — The  general  rule  in  respect  to  errors  in 
naming  a  corporation  in  written  instruments  is  that  the 
name  must  be  in  substance  the  true  name,  but  need 
not  be  identical  in  every  word  and  syllable. — Mayor, 
etc.,  of  Lynne,  10  Co.,  p.  1226.  Tnmsposition  of  the 
words  composing  the  name  is  not  important  if  it  is 
evident  what  is  intended. — Chadscy  vs.  McCreery,  27 
111.,  p.  253.  A  conveyance  by  or  to  a  corporation  b 
not  invalidated  by  a  variation  from  the  precise  name  of 
i\^e  corporation,  if  the  true  name  can  be  collected  from 
the  instrument  or  is  shown  by  proper  averments. — 
Kentucky  Seminary  vs.  Wallace,  15  B.  Monr.,  p.  35; 
Douglass  vs.  Branch  Bank  at  Mobile,  19  Ala.  (K.  S.), 
p.  659;  Bank  of  Tennessee  vs.  Burke,  1  Caldw.,  p.  623. 
It  is  well  settled  that  the  omission  of  a  part  of  the 
name  of  a  corporation,  when  the  name  consists  of  sev- 
eral words,  if  the  corporation  intended  can  be  identi- 
fied, will  not  vitiate  a  grant  made  to  or  an  act  done  by 
such  corporation. — People  vs.  S.  B.  Q.  M.  Co.,  39  Cal,, 
p.  514;  Angell&  Ames  on  Corporations,  Sec.  99;  New- 
port Mec.  Man.  Co.  vs.  Starbird,  10  N.  H.,  p.  123;  Peo- 
ple vs.  Potter,  35  Cal.,  p.  110;  First  Parish  vs.  Cole, 
3  Pick.,  p.  232;  Inhabitants  vs.  String,  5  Hals.,  p.  323; 
Dauphin  Turnpike  R.  Co.  vs.  Meyers,  6  S.  &  R.,  p.  12. 
A  tax  assessed  against  the  **  Souhegan  Nail,  Cotton« 
and  Woolen  Factory,'*  and  entered  in  the  tax  list  as 
against  the  "Souhegan  Nail,  Cotton,  and  Woolen 
Corporation,"  was  held  valid,  it  appearing  that  there 
was  no  other  corporation  of  that  name  in  the  town. — 
Souhegan  Nail,  etc.,  Factory  vs.  McConihe,  7  N.  H., 
p.  309;  People  vs.  S.  B.  Q.  M.  Co.,  39  Cal.,  p.  514. 
Accuracy  is  required  in  stating  the  name  of  a  corpora- 
tion in  criminal  proceedings. — Regina  vs.  Rex,  2  Eng. 
Railway  Cases,  p.  613.  But  see  People  vs.  Potter,  35 
Cal.,  p.  110. 

368.    If  a  corporation  does  not  organize  and  com- 
mence the  transaction  of  its  business  or  the  construe- 
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tion  of  its  workfl  within  one  year  from  the  date  of  its  Corpora- 
tion to 

incorpomtion,  its  corporate  powers  cease.     The  due  organiie 

^  '  r  r-  withmone 

incorporation  of  any  company,  claiming  in  good  faith  ^®*'- 
to  be  a  corporation  under  this  Part,  and  doing  business 
Bs  such,  or  its  right  to  exercise  corporate  powers,  shall 
not  be  inquired  into,  coUatei-ally,  in  any  private  suit  to 
which  such  de  fiicto  corporation  may  be  a  party;  but 
such  inquiry  may  be  had  at  the  suit  of  the  State  on 
information  of  the  Attorney  General. 

Note. — An  inquiry  as  to  the  right  of  a  company  to 
act  as  a  corporation  can  only  be  had  at  the  suit  of  the 
State,  on  information  by  the  Attorney  General. — Ron- 
dell  vs.  Fay,  32  Cal.,  p.  354.  The  irregular  or  non- 
performance of  acts  relating  to  the  organization  of  a 
corporation  can  only  be  investigated  in  a  direct  pro- 
ceeding instituted  for  that  purpose,  and  not  in  a  collat- 
eral action. — Spring  Valley  W.  Co.  vs.  San  Francisco, 
22  Cal.,  p.  441;  McFarland  vs.  Triton  Ins.  Co.,  4 
Denio,  p.  392;  Eaton  vs.  Aspinwall,  19  N.  Y.,  p.  119; 
Searsburg  T.  Co.  vs.  Colter,  6  Vt.,  p.  323;  Dunning 
vs.  New  Albany  and  Salem  R.  R.  Co.,  2  Ind.,  p.  437; 
Judah  vs.  American  Live  Stock  Insurance  Company, 
4  Ind.,  p.  388.  But  as  it  is  an  indispensable  allegation 
in  an  action  brought  by  a  corporation  that  the  plaintiff 
is  a  corporation,  it  results,  from  the  logic  of  pleading, 
that  the  opposite  party  may  deny  the  allegation,  In 
which  event  the  plaintiff  must  prove  that  it  in  good 
faith  claims  to  be  a  corporation,  and  is  doing  business 
as  such. — O.  &  V.  R.  R.  Co.  vs.  Plumas  County,  37 
Cal.,  p.  361. 

369.    Every  corporation  may  increase  or  diminish  inoreaaing 

its  capital  stock  as  in  this  section  provided:  Shing™ 

1.  By  a  majority  vote  of  the  Directors  there  may  be  stock,  how. 
called  a  meeting  of  the  stockholders,  to  be  convened 

for  the  pm'pose  of  increasing  or  of  diminishing  the 
capita]  stock; 

2.  Personal  notice  of  the  time  and  place  of  such 
meeting,  and  the  object  thereof,  must  be  served  on 
each  stockholder  resident  in  this  State;  or,  in  Ueu 
thereof,  the  notice  must  be  published  in  every  issue  of 
a  newspaper  pubUshed  in  the  county  where  the  princi- 
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Same. 


pal  place  of  business  is  located,  for  four  weeks  succes- 
sively; 

3.  The  notice  must  also  contain  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital  stock; 

4.  The  capital  stock  must  in  no  case  be  diminished 
to  an  amount  less  than  the  indebtedness  of  the  corpo- , 
ration  or  the  estimated  cost  of  the  works  which  it  may 
be  the  object  or  purpose  of  the  corporation  to  con- 
struct; 

5.  At  least  four  fifths  of  all  the  capital  stock  must 
be  represented  at  such  meeting,  and  at  least  two  thirds 
of  the  entire  capital  stock  must  vote  in  favor  of  such 
increase  or  diminution  before  the  same  is  effected; 

6.  A  certificate,  signed  and  verified  by  the  Chair- 
man and  Secretary  of  the  meeting,  must  be  made, 
showing  a  strict  compliance  with  all  the  requirements 
of  this  section,  the  amount  to  which  the  capital  stock 
has  been  increased  or  diminished,  the  amount  of  stock 
(and  by  whom  held)  represented  at  the  meeting,  the 
vote  by  which  the  object  was  accompUshed,  the  amount 
of  capital  stock  actually  paid  in,  and  the  amount  of  all 
debts  and  liabilities  of  the  corporation,  and  how 
secured; 

7.  This  certificate  must  be  subscribed  by  a  majority 
of  the  Directors,  and  duplicates  made,  one  to  be  filed 
in  the  oflice  of  the  County  Clerk  and  one  in  the  office 
of  the  Secretary  of  State,  as  provided  for  original 
articles  of  incorporation,  and  thereupon  the  capital 
stock  is  so  increased  or  diminished. 

NoTB. — The  preceding  sections  of  this  Article  were 
taken  from  Stats.  1850,  p.  347,  Sees.  1,  2,  3,  4,  5,  6. 
See,  also,  Stats.  1853,  p.  88;  1861,  p.  85;  1862,  pp.  540, 
199,  110;  1866,  p.  747;  1868,  p.  325. 


Corpora- 
tions may 
acquire 
real 

property, 
anahovr 
much. 


860.  Ifo  corporation  shall  acquire  or  hold  any  more 
real  estate  than  may  be  absolutely  necessary  for  the 
use  of  the  business  conducted  or  the  construction  of 
their  works,  except  as  specially  provided.    A  corpora- 
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tion  organized  for  any  purpose  specified  in  Subdivis-  Same, 
ions  3,  4,  5,  7,  8,  and  15,  of  Section  286,  may  acquire 
real  property  as  provided  in  Title  VII,  Part  m,  Code 
OP  Civil  Procedure,  when  needed  for  the  uses  and 
purposes  therein  mentioned. 

Note. — ^Whitman  Mining  Co.  vs.  Baker,  8  Nevada, 

p.  386;  Wood  V8.  Truckee  T.  P.  Co.,  24  Cal.,  p.  474; 

Cal.  State  Tel.  Co.  vs.  Alta  Tel.  Co.,  22  Cal.,  p.  308; 

Union  Water  Co.  vs.  Murphy's  Flat  Fluming  Co.,  22 

^  Cal.,  p.  620.    See  note  to  Sec.  354  of  this  Code. 


ARTICLE    II. 

RECORDS. 

Section  377.  Records— of  what,  and  how  kept. 

378.  Other  records  to  he  kept  hy  corporations  for  profit,  and 
others. 

377.  All  corporations  for  profit  are  required  to  keep  Records- 
a  record  of  all  their  business  transactions;  a  journal  and  how 
of  all  meetings  of  their  Directors,  members,  or  stock- 
holders, with  the  time  and  place  of  holding  the  same, 
whether  regular  or  special,  and  if  special,  its  object, 
how  authorized,  and  the  notice  thereof  given.  The 
record  must  embrace  every  act  done  or  ordered  to  be 
one;  who  were  present,  and  who  absent;  and,  if 
requested  by  any  Director,  member,  or  stockholder, 
the  time  shall  be  noted  when  he  entered  the  meeting 
or  obtained  leave  of  absence  therefrom.  On  a  similar 
request,  the  ayes  and  noes  must  be  taken  on  any  propo- 
sition, and  a  record  thereof  made.  On  similar  request, 
the  protest  of  any  Director,  member,  or  stockholder, 
to  any  action  or  proposed  action,  must  be  entered  in 
fill! — ^all  such  records  to  be  open  to  the  inspection  of 
any  Director,  n^ember,  stockholder,  or  creditor  of  the 
corporation.     • 

Note.— Stets.  1853,  pp.  90, 169;  1861,  p.  607. 
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profit,  and 
others. 


378.  In  addition  to  the  records  required  to  be  kept 
by  the  preceding  section,  corporations  for  profit  must 
keep  a  book,  to  be  known  as  the  "  Stock  and  Transfer 
Book,*'  in  which  must  be  kept  a  record  of  all  stock; 
the  names  of  the  stockholders  or  members,  alphabeti- 
cally arranged;  installments  paid  or  unpaid;  assess- 
ments levied  and  paid  or  unpaid;  a  statement  of  every 
alienation,  sale,  or  transfer  of  stock  made,  the  date 
thereof,  and  by  and  to  whom;  and  all  such  other 
records  as  the  by-laws  prescribe.  Corporations  for 
religious  and  benevolent  purposes  must  provide  in 
their  by-laws  for  such  records  to  be  kept  as  may  be 
necessar}\  Such  Stock  and  Transfer  Book  must  be 
kept  open  to  the  inspection  of  any  stockholder,  menv- 
ber,  or  creditor. 

Note.— The  People  vs.  Crockett,  9  Cal.,  p.  112; 
Smith  V8.  Porty-nine  and  Fifty-six  Quartz  Mining  Co., 
14  Cal.,  p.  242. 


ARTICLE    III. 


Examina- 
tion into 
affairs  of 
corpora- 
tion, how 
made  by 
officers  of 
State. 


EXAMINATION    OF    CORPORATIONS,   ETC. 

Section  882.  Examination  into  affairs  of  corporation,  how  made  by 

officers  of  State. 

383.  Examination  made  by  the  Legislature. 

384.  Chapter  and  Article  may  be  repealed. 

382.  The  Attorney  General  or  District  Attorney, 
whenever  and  as  often  as  required  by  the  Governor, 
must  examine  into  the  aftairs  and  condition  of  any  cor- 
poration in  this  State,  and  report  such  examination,  in. 
writing,  together  with  a  detailed  statement  of  facts,  to 
the  Governor,  who  must  lay  the  same  before  the  Leg- 
islature; and  for  that  purpose  the  Attorney  General 
or  District  Attorney  may  adminisljfer  all  necessary 
oaths  to  the  Directors,  and  officera  of  any  corporation, 
and  may  examine  them  on  oath  in  relation  to  the 
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aflfairs  and  condition  thereof,  and  may  examine  the 
books,  papers,  and  documents  belonging  to  such  cor- 
poration, or  appertaining  to  its  affairs  and  condition. 

Note.— This  Article  was  from  the  Stats.  1850,  p.  350, 
Sees.  29,  30. 

383.  The  Legislature,  or  either  branch  thereo£  Examina- 

1  /T»  •  1  1 .  .  n  *^°°  made 

may  examme  into  the  affairs  and  condition  of  any  cor-  Jy  *^fj^. 
poration  in  this  State  at  all  times;  and,  for  that  pur-  ^^^ 
pose,  any  committee  appointed  by  the  Legislature,  or 
either  branch  thereof,  may  administer  all  necessary 
oaths  to  the  Directors,  officers,  and  stockholders  of 
such  corporation,  and  may  examine  them  on  oath  in 
relation  to  the  affairs  and  condition  thereof;  and  may 
examine  the  safes,  books,  papers,  and  documents  be- 
longing to  such  corporation,  or  pertaining  to  its  affairs 
and  condition,  and  compel  the  production  of  all  keys, 
books,  papers,  and  documents  by  summary  pr6ces8,  to 
be  issued  on  application  to  any  Court  of  record  or  any 
Judge  thereof,  under  such  rules  and  regulations  as  the 
Court  may  prescribe. 

384.  The  Legislature  may  at  any  time  amend  or  chapter, 
repeal  this  Pait,  or  any  Title,  Chapter,  Article,  or  sec-  may  be 

repeaieo. 

tion  thereof,  and  dissolve  all  corporations  created  there- 
under; but  such  amendment  or  repeal  does  not,  nor 
does  the  dissolution  of  any  such  corporation,  take  away 
or  impair  any  remedy  given  against  any  such  corpora- 
tion, its  stockholders  or  officers,  for  any  liabihty  which 
has  been  previously  incurred. 

NoTK.— Sec.  31,  Art.  IV,  of  the  Cal.  State  Consti- 
tution, is  as  follows:  "  Corporations  may  he  formed 
under  general  laws,  hut  shall  not  he  created  hy  special 
Act  except  for  municipal  purposes.  All  general  laws 
and  special  Acts  passed  pursuant  to  this  section  may  he 
altered  from  time  to  time,  or  repealed.*'  Under  that 
provision  in  the  tenth  section  of  the  first  Article  of  the 
Constitution  of  the  United  States  which  prohihits  a 
State  from  enacting  any  law  "  impairing  the  ohiigation 

16 


122  Civil  Code. 


of  contracts,"  it  has  been  settled  that  the  charter  of  a 
private  corporation  is  an  executed  contract  between  the 
Government  and  the  corporators,  and  that  the  Legisla- 
ture cannot  repeal,  impair,  or  alter  it  against  the  con- 
sent or  without  the  default  of  the  corporation,  judicially 
ascertained  and  declared. — Fletcher  vs.  Peck,  6  Cranch, 
p.  88;  Dartmouth  College  vs.  "Woodward,  4  "Wheat-,  p. 
518;  "Wales  vs.  Stetson,  2  Mass.,  p.  143;  Begents  of  the 
University  of  Md.  vs.  Williams,  9  Gill.  &  J.,  p.  402; 
Payne  vs.  Baldwin,  3  Smedes  &  M.,  p.  661 ;  Aberdeen 
Female  Academy  vs.  Aberdeen,  3  Smedes  &  M.,  p.  645; 
Bush  vs.  Shipman,  4  Scam.,  p.  j.90;  2  Kent's  Com., 
pp.  305,  306;  Angell  &  Ames  on  Corporations,  Sec.  767. 
In  consequence  of  this  construction,  it  has  become  usual 
for  Legislatures,  in  acts  of  incorporation,  either  to  make 
the  duration  of  the  charter  conditional,  or  to  reserve 
the  power  to  alter,  modify,  or  repeal  the  charter  at 
pleasure;  '*and  as  the  power  of  modification  and  repeal 
is  thus  made  a  qualifying  part  of  the  grant  of  fVanchises, 
the  exercise  of  that  power  cannot  of  course  impair  the 
obligation  of  the  grant." — Angell  &  Ames  on  Corpo- 
rations, Sec.  767;  2  Kent's  Com.,  pp.  306,  307.  And 
to  the  same  effect  are  the  following  cases:  Dartmouth 
College  vs.  Woodward,  4  Wheat.,  708;  Enfield  Toll 
Bridge  Co.  vs.  Connecticut  River  Co.,  7  Conn.,  p.  58; 
Miners'  Bank  of  Dubuque  vs.  United  States,  1  Morris, 
p.  482;  in  the  matter  of  the  Reciprocity  Bank,  29  Barb., 
p.  369.  Section  384  was  inserted  in  this  Code  out  of  an 
abundance  of  caution,  and  not  because  it  was  deemed 
necessary,  for  there  can  be  but  little  doubt  that  the 
constitutional  provision  quoted  at  the  head  of  this 
note  enters  into  and  becomes  part  of  the  contract, 
thereby  reserving  to  the  Legislature  the  right  to  repeal, 
impair,  or  alter  any  law  relative  to  the  formation  of 
corporations,  even  though  the  result  reached  would  be 
the  dissolution  of  every  corporation  organized  within 
the  State. 


ARTICLE  IV. 

JUDOMEirr  AGAINST  AND  SALE  OF  COKPORATE  PROPERTY. 

Section  888.  Franchise  may  be  treated  as  property,  and  sold  under 

execution. 
389.  Purchaser  to  transact  business  of  corporation. 

890.  Purchaser  may  recover  penalties,  etc. 

891.  Corporation  to  retain  powers  after  sale. 
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Section  392.  Bedemption  of  franchise. 

893.  When  proceedinfifs  under  execution  may  he  had. 

388.  For  the  satisfaction  of  any  judgment  against  Frandiise 
a  corporation  organized  for  profit,  its  franchise  and  all  bo  treated 
the  rights  and  privileges  thereof  may  be  levied  upon  SJSPsofJ' 
and  sold  under  execution,  in  the  same  manner  and  with  «ecution. 
like  effect  as  any  other  property. 

Note. — Franchises  are  special  privileges  conferred 
hy  government  on  individuals,  which  do  not  belong  to 
the  citizens  of  the  country  generally  by  common  right. 
The  persons  to  whom  such  privileges  are  granted  hold 
them  in  personal  trust,  and  therefore  they  cannot  be 
transferred  by  forced  sale  nor  by  voluntary  assignment, 
unless  by  permission  of  the  government,  and  even  then 
if  a  special  mode  of  transfer  is  pointed  out,  that  mode 
must  be  followed. — Wood  vs.  Truckee  T.  P.  Co.,  24  Cal., 
p.  486;  Munroe  vs.  Thomas,  6  Cal.,  p.  470;  Thomas  vs. 
Armstrong,  7  Cal.,  p.  286;  Eedfield  on  Bailways,  pp. 
419-422;  Angell  &  Ames  on  Corporations,  Sec.  4.  By 
Sec.  388  the  government  consents  that  franchises  may 
be  levied  upon  and  sold  under  execution,  in  like  man- 
ner as  other  property  is  levied  upon  and  sold. 

389.  The  purchaser  at  the  sale  must  receive  a  cer-  Purchaser 
tificate  of  purchase  of  the  franchise,  and  be  immedi-  business  of 

*  ^  cprpora- 

ately  let  into  the  possession  of  all  property  necessary  ^<*°- 
for  the  exercise  of  the  powers  and  the  receipt  of  the 
proceeds  thereof,  and  must  thereafter  conduct  the  busi- 
ness of  such  corporation,  with  all  its  powers  and  privi- 
leges, and  subject  to  all  its  liabilities,  until  the  redemp- 
tion of  the  same,  as  hereinafter  provided. 

890.    The  purchaser  or  his  assignee  is  entitled  to  Purchaser 

nay 

recover  any  penalties  imposed  by  law  and  recoverable  recover 
by  the  corporation  for  an  injury  to  the  franchise  or  «*«• 
propeiiy  thereof,  or  for  any  damages  or  other  cause, 
occurring  during  the  time  he  holds  the  same,  and  may 
use  the  name  of  the  corporation  for  the  purpose  of  any 
action  necessary  to  recover  the  same.  A  recovery  for 
damages  or  any  penalties  thus  had  is  a  bar  to  any  sub- 
sequent action  by  or  on  behalf  of  the  corporation  for 
the  same. 
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Corpora- 
tion to 
retain 
powers 
after  sale. 


Redemp- 
tion of 
ftracchise. 


When  pro- 
ceedings 
under 
execution 
mav  be 
had. 


391.  The  corporation  whose  franchise  is  sold,  as  in 
this  Article  provided,  in  all  other  respects  retains  the 
same  powers,  is  bound  to  the  discharge  of  the  same 
duties,  and  is  liable  to  the  same  penalties  and  forfeit- 
ures, as  before  such  sale. 

392.  The  corporation  may,  at  any  time  within  one 
year  after  such  sale,  redeem  the  franchise,  by  paying  or 
tendering  to  the  purchaser  thereof  the  sum  paid  there- 
for, with  ten  per  cent  interest  thereon,  but  without  any 
allowance  for  the  toll  which  he  may  in  the  meantime 
have  received;  and  upon  such  payment  or  tender  the 
franchise  and  all  the  rights  and  privileges  thereof  re- 
vert and  belong  to  the  corporation,  as  if  no  such  sale 
had  been  made. 

393.  The  levy  and  sale  of  any  franchise  under  exe- 
cution may  be  had  in  any  county  in  which  the  Presi- 
dent or  any  Director,  the  Treasurer  or  the  Secretary  ol 
the  corporation  may  reside,  or  in  which  the  corporation 
has  its  principal  place  of  business. 

N  OTE.— This  Article  from  Stats.  1850,  p.  347,  Sees. 
20,  26,  28. 


CHAPTER  IV. 


EXTENSION   AND    DISSOLUTION   OF   CORPORATIONS. 

Section  399.  Proceedings  to  disincorporate. 

400.  On  dissolution,  Directors  to  be  Trustees  for  creditors. 

401.  Any  corporation  may  extend  its  corporate  existence, 

how. 

402.  How  corporations  may  continue  their  existence. 

403.  Title  I  to  apply  to  all  corporations,  with  certain  excep- 

tions. 

Proceed-         399.    The  dissolutiou  of  corporations  is  provided 

ingsto 

disinoorpo-    tor: 

rate.  

1.  K  iuvoluntary— in  Oiapter  V  of  Title  X,  Part  II, 
of  the  Code  of  Civil  Procedure; 
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2.  If  voluntary— in  Title  VI,  Part  HI,  of  the  Code 
of  CiWl  Procedure. 

400.  Unless  other  persons  are  appointed  by  the  On/Upso- 

lutioiif 

Court,  the  Direetoi-s  or  managers  of  the  affairs  of  such  J^*]^^***" 
corporation  at  the  time  of  its  dissolution  are  Trustees  Trustees 
of  the  creditors  and  stockholders  or  members  of  the  ®'^®^*^"- 
corporation  dissolved,  and  have  full  power  to  settle  the 
affairs  of  the  corporation. 

Note. — At  common  law,  upon  the  civil  death  of  a 
corporation,  its  real  estate  reverts  to  the  grantor  (Knight 
vs.  Wells,  1  Lut.,  p.  519;  State  Bank  vs.  State,  1 
Blackf.,  p.  267;  Bingham  vs.  Weiderwax,  1  Gomstock, 
p.  609;  1  Bl.  Com.,  p.  484;  2  Kyd  on  Corp.,  p.  516;  2 
Kent's  Com.,  p.  307;  Angel  &  Ames  on  Corporations, 
Sec.  779),  the  personal  property  vests  in  the  State  (id.), 
and  the  dehts  due  to  and  from  it  are  extinguished  (Rex 
vs.  Fassamore,  3  T.  R.,  p.  241;  Bank  of  Mississippi  vs. 
Wrenn,  3  Smedes  &  M.,  p.  791;  Miami  Ex.  Co.  vs. 
Gano,  13  Ohio,  p.  269;  White  vs.  Campbell,  5  Humph., 
p.  38;  1  Bl.  Com.,  p.  484;  2  Kent's  Com.,  p.  307; 
Angell  &  Ames  on  Corporations,  Sec.  779).  But  the 
learned  authors  of  Angell  &  Ames  on  Corporations, 
Section  779a,  say  of  the  common  law  rule  that  **  it  has 
in  fact  become  obsolete  and  odious;"  that  **  practically 
it  has  never  been  applied  in  England  to  insolvent  or 
dissolved  moneyed  corporations;  and  In  this  country 
its  unjust  operation  upon  the  rights  of  both  ci'editors 
and  stockholders  of  this  class  of  corporations  is  almost 
invariably  arrested  by  general  or  special  statutes. 
Indeed,  at  this  day  it  may  well  be  doubted  whether,  in 
the  view  at  least  of  a  Court  of  equity,  it  has  any  appli- 
cation other  than  to  public  and  eleemosynary  corpora- 
tions, with  which  it  had  its  origin.  The  sound  doctrine 
of  equity  is  that  the  capital  or  property  and  debts  due 
to  a  banking,  trading,  and  other  moneyed  corporations 
constitute  a  fund  pledged  to  the  payment  of  the  dues 
of  the  creditors  and  stockholders,  and  that  a  Court  of 
equity  will  lay  hold  of  this  fund,  into  whosoevei^hands 
it  may  pass,  and  collect  and  apply  it  to  the  pui-poses  of 
the  trust." 

401.  Every  corporation  heretofore  formed,  for  any  Anycorpo- 
purpose  enumerated  in  this  Title  for  which  corporar  extend  its 

■^      *  ^  corporate 

tions  may  be  formed,  for  a  period  of  time  less  than  §5*J*®°^®' 
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Same.  fifty  years,  may,  at  any  time  prior  to  the  expiration  of 
the  term  of  its  corporate  existence,  extend  such  term 
to  a  period  not  exceeding  fifty  years  from  its  formation. 
Su^h  extension  must  be  made  at  a  meeting  of  the 
stockholders  or  membera,  after  such  oi^der  of  the 
Directors  and  notice  thereof,  with  such  amount  of 
capital  stock  or  number  of  members  represented,  and 
such  aflirmative  vote  thereof,  as  required  herein  for  the 
increase  or  diminution  of  the  capital  stock,  and  filing 
a  certificate  thereof  in  the  same  oflices  where  their 
articles  of  incorporation  are  filed. 

How  oorpo-      402.    All  corporations  may  continue  their  existence 
may  for  an  additional  period,  not  exceeding  fiftv  years,  by 

continae  g         •>    */  '      */ 

^i^l  filine:  a  certificate,  verified  by  the  aflidavit  of  the 

existence.  o  i  j 

President  and  Secretary,  setting  forth  that,  at  a  meet- 
ing of  four  fifths  of  the  members  or  stock,  and  on  a 
two  thirds  vote  thereof,  it  was  determined  to  continue 
such  corporation  for  such  additional  length  of  time; 
the  meeting  of  the  stockholders  or  members  to  be  had 
after  notice  thereof,  published  for  four  weeks  in  some 
newspaper  in  the  county  where  the  principal  oflice  of 
the  corporation  is  located,  giving  the  time  and  place  of 
meeting;  or,  in  lieu  thereof,  personal  notice  of  such 
time  and  place  of  meeting  may  be  served  on  all  stock- 
holders or  members  resident  in  this  State — the  notice 
to  specify  the  object  of  the  meeting  and  the  length  of 
time  for  which  it  is  proposed  to  continue  the  corpora- 
tion. 


Title  I  to  •  403.  The  provisions  of  this  Title  are  applicable  to 
cpn>ori2.  every  corporation,  unless  such  corporation  is  excepted 
certain        fi'om  its  Operation,  or  unless  a  special  provision  is  made 

exceptions.  ■*-  '  ^  ^ 

in  relation  thereto  inconsistent  with  some  provision  in 
this  Title,  in  which  case  the  special  provision  prevails. 
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NOTB. — 

An  Act  in  relation  to  foreign  corporations. 

[Approved  April  1, 1872.] 
[Enacting  clause.] 

Section  1.  Every  corporation  heretofore  created  by 
the  laws  of  any  other  State  and  doing  business  in  this 
State  shall,  within  one  hundred  and  twenty  days  after 
the  passage  of  this  Act,  and  any  corporation  hereafter 
created  and  doing  business  in  this  State,  within  sixty 
days  from  the  time  of  commencing  to  do  business  in 
this  State,  designate  some  person  residing  in  the  county 
in  which  the  principal  place  of  business  of  said  corpo- 
ration in  this  State  is,  upon  whom  process  issued  by 
authority  of  or  under  any  law  of  this  State  may  be 
served,  and  within  the  time  aforesaid  shall  f^le  such 
designation  in  the  office  of  the  Secretary  of  State;  and 
a  copy  of  such  designation,  duly  certified  by  said  officer, 
shall  be  evidence  of  such  appointment;  and  it  shall  be 
lawful  to  serve  on  such  person  so  designated  any  pro- 
cess issued  as  aforesaid.  Such  service  shall  be  made 
on  such  person  in  such  manner  as  shall  be  prescribed 
in  case  of  service  required  to  be  made  on  foreign  cor- 
porations, and  such  service  shall  oe  deemed  to  be  a 
valid  service  thereof. 

Sec.  2.  Every  corporation  created  by  the  laws  of 
any  other  State  which  shall  fail  to  comply  with  the 
provisions  of  the  first  section  of  this  statute  shall  be 
denied  the  benefit  of  the  statutes  of  this  State  limiting 
the  time  for  the  commencement  of  civil  actions. 

Sec.  3.  Every  corporation  created  by  the  laws  of 
any  other  State  which  shall  comply  with  the  provisions 
of  the  first  section  of  this  statute  shall  be  entitled  to 
the  benefit  of  the  statutes  of  this  State  limiting  the 
time  for  the  commencement  of  civil  actions. 


TITLE  II. 

INSURANCE    CORPORATIONS. 

Chapter    L  General  Provisions. 

n.  Fire  and  Marine  Insurance  Corpora- 
tions. 
III.  Mutual  Life,  Health,  and  Accident  In- 
surance Corporations. 
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CHArTER    I. 


Subscrip- 

tiona  to 

capital 

Rtock 

opened, 

and  hovr 

collected. 


Purchase 
and  con- 
veyance 
of  real 

estate. 


GENERAL    PROVISIONS. 

Section  414.  Subscriptions  to  capital  stock  opened,  and  how  collected. 

415.  Purchase  and  conveyance  of  real  estate. 

416.  Policies,  how  issued  and  by  whom  signed. 

417.  Dividends,  of  what,  and  when  declared. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

419.  Capital  to  be  at  least  one  hundred  thousand  dollars. 

414.  After  the  Secretary  of  State  issues  the  cer- 
tificate of  incorporation,  as  provided  in  Article  I,  Chap- 
ter I,  Title  I,  of  this  Part.,  the  Directors  named  in  the 
articles  of  incorporation  must  proceed  in  the  manner 
specified,  or  in  their  by-laws,  or  if  none,  then  in  such 
manner  as  they  may  by  order  adopt,  to  open  books  of 
subscription  to  the  capital  stock  then  unsubscribed, 
and  to  secure  subscriptions  to  the  full  amount  of  the 
fixed  capital;  to  levy  assessments  and  installments 
thereon,  and  to  collect  the  same,  as  in  Chapter  II  of 
Title  I  provided. 

416.  No  insurance  corporation  must  purchase,  hold, 
or  convey  real  estate,  except  as  hereinafter  set  forth,  to 
wit: 

1.  Such  as  is  requisite  for  its  accommodation  in  the 
convenient  transaction  of  its  business,  not  exceeding  in 
value  one  hundred  and  fifty  thousand  dollars; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it, 
by  way  of  mortgage  or  in  trust,  or  otherwise,  to  secure 
or  provide  for  the  payment  of  loans  previously  con- 
tracted, or  for  moneys  due; 

3.  Such  as  is  purchased  at  sales  upon  deeds  of  trast 
or  judgments  obtained  or  made  for  such  loans  or  debts; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts 
pi'eviously  contracted  in  the  course  of  its  dealings. 

All  such  real  estate  so  acquired,  which  is  not  requi- 
site for  the  accommodation  of  such  corporation  in  the 
transaction  of  its  business,  must  be  sold  and  disposed  of 
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within  five  years  after  bucIl  corporation  acquired  title  Same, 
to  the  same.  If  o  such  real  estate  must  be  held  for  a 
longer  period  than  five  years,  unless  the  corporation 
first  procures  a  certificate  from  the  Insurance  Commis- 
missioner  that  the  intei'est  of  the  corporation  will  suffer 
materially  by  a  forced  sale  of  such  real  estate,  in  which 
event  the  time  for  the  sale  may  be  extended  to  such 
time  as  the  Insurance  Commissioner  directs  in  the 
certificate. 

416.  All  policies  made  by  insurance  corpomtions  J«iK>^»  , 
must  be  subscribed  by  the  President  or  Vice  Presi-  ^'jjj^^ 
dent,  or  in  case  of  the  death,  absence,  or  disabihty  of  "««»^- 
those  officers,  by  any  two  of  the  Directors,  and  coun- 
tersigned by  the  Secretary  of  the  corporation.     All 

such  policies  are  as  binding  and  obligatory  upon  the 
corporation  as  if  executed  over  the  corpomte  seal, 

417.  The  Directors  of  every  insurance  corporation.  Dividends^ 
at  such  times  as  their  by-laws  provide,  must  make,  de-  5°*,^^ 
clare,  and  pay  to  the  stockholders  dividends  of  so  much 

of  the  net  profits  of  the  corporate  business  and  interest 
on  capital  invested  as  to  them  appears  advisable;  but 
the  moneys  received  and  notes  taken  for  premium  on 
lisks  which  are  undetermined  and  outstanding  at  the 
time  of  making  the  dividend  must  not  be  treated  as 
profits,  nor  divided,  except  as  provided  in  Chapter  11 
of  this  Title. 

Note— stats.  1865-6,  p.  748,  Sec.  21. 

418.  If  any  insurance  corporation  is  under  liabili-  Direetors 

liable  for 

ties  for  losses  to  an  amount  equal  to  its  capital  stock,  }<»  <>» 


iiuniranoe 


and  the  President  or  Directors,  after  knowing  tlie  jJjSJ*'*" 
same,  make  any  new  or  further  insurance,  the  estates 
of  all  who  make  such  insurance,  or  assent  thereto,  are 
severally  and  jointly  liable  for  the  amount  of  any  loss 
which  takes  place  under  such  insurance. 

NoTB— Stats.  1865-6,  p.  743,  Sec.  13. 
17 
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419.  No  company,  corporation,  or  association  shall 
hereafter  be  fonned  or  organized  under  the  laws  of  this 
State,  for  the  transaction  of  business  in  any  kind  of 
insurance,  except  on  live  stock,  without  a  subscribed 
capital  equal  at  least  to  one  hundred  thousand  dollars 
in  United  States  gold  coin,  twenty-five  per  cent  whereof 
must  be  paid  in  previous  to  the  issue  of  any  policy, 
and  the  remainder  by  monthly  or  quarterly  installments 
within  twelve  months  from  the  day  of  filing  the  cer- 
tificate of  incorporation.  Nor  must  any  individual  or 
person  be  permitted  to  transact  business  as  agent  of 
any  non-resident  person  or  corporation,  whether  for- 
eign or  domestic,  in  any  kind  of  insurance,  except  on 
live  stock,  unless  such  person  or  corporation  possesses 
available  cash  assets,  exclusive  of  stock  notes,  to  the 
amount  of  at  least  one  hundred  thousand  dollars  in 
United  States  gold  coin,  over  and  above  all  Uabilities. 


CHAPTER  n. 

FIRE  AND   MARINE   INSURANCE   CORPORATIONS. 

Section  424.  Payment  of  subscriptions.     Capital  to  l)e  all  paid  in 

twelve  months. 

425.  Certificate  of  capital  stock  paid  up  to  be  filed,  and  when. 

426.  Property  which  may  be  insured. 

427.  Funds  may  be  invested,  how. 

428.  Rate  of  risk. 

429.  Amounts  to  be  reserved  before  makin^i^  dividends. 

430.  Amounts  to  be  reserved  by  companies  with  less  than 

two  hundred  thousand  dollars  capital. 


Payment  of      424.    The  entire  capital  stock  of  every  fire  or  marine 
tiona.  insurance  corporation  must  be  paid  up  in  cash,  within 

to  twefv^e*    twclvc  mouths  from  the  filing  of  the  articles  of  incor- 
months.       poration,  and  no  policy  of  insurance  must  be  issued  or 
risk  taken  until  twenty-five  per  cent  of  the  whole  capi- 
tal stock  is  paid  up. 
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425.  The  President  and  a  majority  of  the  Direc-  Certificate 

'^         ^  of  capital 

tors  ittust,  within  thirty  days  after  the  payment  of  the  Jf**^j^g|^^ 
twenty-five  per  cent  of  the  capital  stock,  and  also  within  ^hen.**°^ 
thirty  days  after  the  payment  of  the  last  installment  or 
assessment  of  the  capital  stock  limited  and  fixed,  pre- 
pare, subscribe,  and  swear  to  a  certificate  setting  forth 
the  amount  of  the  fixed  capital  and  the  amount  thereof 
paid  up  at  the  times  respectively  in  this  section  named, 
and  file  the  same  in  the  oflice  of  the  County  Clerk  of 
the  county  where  the  principal  place  of  business  of  the 
corporation  is  located,  and  a  duplicate  thereof,  similarly 
executed,  with  the  Insurance  Commissioner. 

426.  Every  corporation  formed  for  fire  or  marine  Property 

_       .  which  may 

insurance,  or  both,  may  make  insurance  on  all  insura-  be  insured, 
ble  interests  within  the  scope  of  its  articles  of  incor- 
poration, and  may  cause  itself  to  be  reinsured. 

Note. — The  same  person  cannot  act  as  agent  for  two 
corporations  in  making  a  contract  between  them,  such 
as  a  contract  by  one  corporation  reinsuring  another.  A 
contract  so  made  cannot  be  enforced. — New  York  Ofen- 
trtil  Ins.  Co.  vs.  National  Protection  Ins.  Co.,  14  N.  Y., 
p.  85;  Utica  Ins.  Co.  vs.  Toledo  Ins.  Co.,  17  Barb.,  p. 
132.  Nor  can  a  sub-agent  of  an  insurance  company 
issue  a  policy  or  make  an  agreement  on  the  part  of  the 
company  to  issue  a  policy  to  himself. — Bentley  vs.  Co- 
lumbia Ins.  Co.,  17  N.  Y.,  p.  421. 

427.  Every  fire  and  marine  insurance  corporation  Funds  n  ay 

bo 

may,  by  its  Board  of  Directors  or  as  the  by-laws  direct,  invested. 
invest  its  funds  in  loans  upon  real  or  personal  property, 
or  in  the  purchase  of  stocks,  bonds,  or  other  securities, 
but  no  loan  must  be  made  on  the  stock  of  the  corpora- 
tion as  security. 

428.  Fire  and  marine  insurance  corporations,  or  Rate  of 
either,  must  never  take  on  any  one  risk,  whether  it  is  ™  * 

a  marine  insurance  or  an  insurance  against  fire,  a  sum 
exceeding  one  tenth  part  of  their  capital  actually  paid 
in,  without  reinsuring  the  excess  above  one  tenth. 

Note.— If  a  corporation  voluDtarily,  and  without 
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fraud  or  misrepresentation,  insure  for  a  sum  beyond 
that  allowed  by  law,  the  policy  is  not  thereby  rendered 
void. — Williams  vs.  N.  E.  Mutual  Fire  Ins.  Co.,  31 
Me.,  p.  219;  Fuller  vs.  Boston  Mut.  Fire  Ins.  Co.,  4 
Mete.,  p.  206;  Hoxsie  vs.  Providence,  etc.,  Ins.  Co.,  6 
K.  I.,  p.  517. 

429.  No  corporation  transacting  fire  or  marine 
insurance  business  under  the  laws  of  this  State  must 
make  any  dividends,  except  from  profits  remaining  on 
hand  after  retaining,  unimpaired: 

1.  The  entire  subscribed  capital  stock; 

2.  All  the  premiums  received  or  receivable  on  out- 
standing marine  or  inland  risks,  except  marine  time 
risks; 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  pre- 
miums on  fire  risks  and  marine  time  risks  not  termi- 
nated at  the  time  of  making  such  dividend; 

4.  A  sum  sufl[icient  to  pay  all  losses  reported  or  in 
course  of  settlement,  and  all  liabilities  for  expenses 
and  taxes. 

I^OTS. — The  Court,  at  the  suit  of  a  stockholder  in  a 
moneyed  corporation,  will  restrain  the  payment  of  a 
dividend  when  the  Directors  are  about  to  misapply 
the  funds  of  the  corporation  in  paying  such  dividend, 
there  being  in  fact  no  money  earned  for  such  pur- 
pose.— Carpenter  vs.  N.  Y.  and  N.  H.  R.  R.  Co.,  5 
Abb.  Pr.,  p.  277. 

430.  No  fire  or  marine  insurance  corporation,  with 
a  subscribed  capital  of  less  than  two  hundred  thousand 
dollars,  must  declare  any  dividends,  except  from  profits 
remaining  on  hand  after  reserving: 

1.  A  sum  necessary  to  form,  with  the  subscribed 
capital  stock,  the  aggregate  sum  of  two  hundred  thou- 
sand dollars; 

2.  All  the  premiums  received  or  receivable  on  out- 
standing marine  or  inland  risks,  except  marine  time 
risks; 

3.  A  fund  equal  to  one  half  the  amount  of  all  pre- 
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miains  on  fire  risks  and  marine  time  risks  not  termi-  Same. 
nated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in 
course  of  settlement,  and  all  liabilities  for  expenses 
and  taxes. 

Note.— S6e  note  to  Section  429. 


CHAPTER    m. 

MUTUAL    LIFE,  HEALTH,  AND   ACCIDENT  INSURANCE   CORPO- 
RATIONS. 

Section  437.  Capital  stock.    Guarantee  Fund. 

438.  Of  what  Guarantee  Fund  shall  consist. 

439.  What  constitutes,  and  deficiency  in  fixed  capital. 

440.  Declaration  of  fixed  capital  to  be  filed. 

441.  Guarantee  notes  and  interest,  how  disposed  of. 

442.  Insured  to  be  entitled  to  vote,  when. 

443.  May  invest  in  what  securities. 

444.  Number  of  Directors  may  be  altered,  how. 

445.  Limitations  to  the  holding  of  stock  and  in  other  particu- 

lars may  be  provided  for  in  by-laws. 

446.  Premiums,  how  payable. 

447.  Corporations  to  furnish  Insurance  Commissioner  with 
*  valuation  of  policies  outstanding,  when.    How  esti- 
mated. 

448.  No  stamp  required  on  accident  insurance  contract. 

437.    Every  corporation  formed  for  the  purpose  of  capital 
mutual  insurance  on  the  lives  or  health  of  persons,  or  '^^ 
against  accidents  to  persons  for  Ufe  or  any  fixed  period 
of  time,  or  to  purchase  and  sell  annuities,  must  have  a 
capital  stock  of  not  less  than  one  hundred  thousand 
dollars.     It  must  not  make  any  insurance  upon  any  risk 
or  transact  any  other  business  as  a  corporation  until  its 
capital  stock  is  fully  paid  up  in  cash,  nor  until  it  has 
also  obtained  a  Fund,  to  be  known  as  a  ^^  Guarantee  ooarantee 
Fund,"  of  not  less  than  two  hundred  and  fifty  thousand 
dollars,  as  is  hereinafter  provided.    If  more  than  the 
requisite  amount  is  subscribed,  the  stock  must  be  dis- 
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tributed  pro  rata  among  the  subscribers.  Any  sub- 
scription may  be  rejected  by  the  Board  of  Directdl:^ 
or  the  committee  thereof,  either  as  to  the  whole  or  any 
part  thereof,  and  must  be,  so  far  as  rejected,  without 
effect. 

438.  The  Guarantee  Fund  mentioned  in  the  pre- 
ceding section  must  consist  of  the  promissory  notes  of 
solvent  parties,  approved  by  the  Board  of  Directors 
and  by  each  other,  payable  to  the  corporation  or  its 
order,  and  at  such  times,  in  such  modes,  and  in  such 
sums,  with  or  without  interest,  and  confoimable  in  all 
other  respects  to  such  requirements  as  the  Board  of 
.Directors#prescribe;  but  the  amount  of  the  notes  given 
by  any  one  person  must  not  exceed  in  the  whole  the 
sum  of  five  thousand  dollars,  exclusive  of  interest. 
Such  notes  must  be  payable  absolutely  and  at  the 
option  of  the  corporation;  they  must  be  negotiable, 
and  may  be  indorsed  and  transferred,  or  converted  into 
cash,  or  otherwise  dealt  with  by  the  corporation,  at  its 
discretion,  without  reference  to  any  contingency  of 
losses  or  expenses.  Such  notes,  or  the  proceeds  there- 
of must  remain  with  the  corporation  as  a  fund  for  the 
better  security  of  persons  dealing  with  it,  and  consti- 
tute the  assets  of  the  corporation,  liable  for  all  its 
debts,  obligations,  and  indebtedness  next  after  its 
assets  from  premiums  and  other  sources,  exclusive  of 
capital  stock,  until  the  net  earnings,  over  and  above  ita 
expenses,  losses,  and  liabilities,  shall  have  accumulated 
in  cash,  or  securities  in  which  the  net  earnings  have 
been  invested,  to  a  sum  which,  with  the  capital  stock, 
is  equal  to  the  aggregate  of  the  original  amounts  of 
the  Quarantee  Fund  and  of  the  capital  stock. 

439.  The  sum  accumulated  as  provided  in  the  pre- 
ceding section,  together  with  the  capital  stock,  shall 
become  and  remain  the  fixe4  capital  of  the  corpora- 
tion, not  subject  to  division  among  the  stockholders  or 
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parties  dealing  with  it,  or  to  be  expended  in  any  man-  Same, 
ner  otherwise  than  may  be  required  in  payment  of  the 
corporation's  debts  and  actual  expenses,  until  the  busi- 
ness of  the  corporation  is  closed,  its  debts  paid,  and 
its  outstanding  policies  and  obligations  of  every  kind 
canceled  or  provided  for;  and  if  from  any  cause  a 
deficiency  at  any  time  occurs  in  such  fixed  capital,  no 
further  division  of  profits  must  take  place  until  such 
deficiency  has  been  made  up. 

440.  Whenever  the  fixed  capital  of  the  corpora-  Declara- 
tion is  obtained  as  hereinbefore  provided,  the  President  fixed 

capital  to 

of  the  corporation  and  its  Actuary,  or  its  Secretary,  if  b«  fii«^ 
there  is  no  Actuary,  must  make  a  declaration  in  writ- 
ing, sworn  to  before  some  Notary  Public,  of  the 
amount  of  such  fixed  capital,  and  of  the  particular 
kinds  of  property  composing  the  same,  with  the  nature 
and  amount  of  each  kind,  which  must  be  filed  with 
the  original  articles  of  incorporation,  and  a  copy,  cer- 
tified by  the  County  Clerk,  must  be  published  for  at 
least  four  successive  weeks,  in  a  newspaper  published 
in  the  county  where  the  principal  business  of  the  cor- 
poration is  situated.  Upon  the  filing  of  suQh  declara- 
tion the  Guarantee  Fund  is  discharged  of  its  obliga- 
tions, and  all  notes  of  the  Fund  remaining  in  the  control 
of  the  corporation,  and  not  affected  by  a^y  lien  there- 
on, or  claim  of  that  nature,  must  be  surrendered  by  it 
to  the  makers  thereof,  respectively,  or  other  parties 
entitled  to  receive  the  same. 

441.  Until  the  Guarantee  Fund  is  discharged  from  oaarantee 
its  obligations,  as  provided  in  the  preceding  section,  intoreat. 
no  note   must  be  withdrawn  from  the  Fund,  unlesfi^  disposed  of. 
another  note  of  equal  solvency  is  substituted  therefor, 

with  the  unanimous  approval  of  the  Board  of  Direc- 
tors then  in  ofiice,  and  of  all  other  pailies  liable  on  the 
rest  of  the  notes  comprising  the  Guarantee  Fund. 
The  corporation  must  allow  a  commission  of  five  per 
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Same.  ceiit  per  annum  on  all  such  guarantee  notes  while  out- 
standing, and  also  interest  on  all  moneys  paid  on  such 
notes  by  the  parties  liable  thereon,  at  the  rate  of 
twelve  per  cent  per  annum,  payable  half  yearly  until 
repaid  by  the  corporation.  But  such  rate  of  interest 
may,  from  time  to  time,  at  intervals  of  not  less  than 
one  year,  be  increased  or  reduced  by  the  Board  of 
Directors,  so  as  to  confonn  to  the  then  cuiTent  rates 
of  interest. 

iiwar»dto  442.  After  the  filing  of  the  declaration  of  the 
to%ote,  fixed  capital,  as  in  this  Article  provided,  the  holders  of 
policies  of  life  insurance  for  the  term  of  life,  on  which 
the  premiums  are  not  in  default,  may  vote  at  the  elec- 
tion of  Directors,  and  have  one  vote  for  each  one  thou- 
sand dollars  insured  by  their  policies,  respectively. 

Mayinveat  443.  The  number  of  Directors  specified  in  the 
seonritioB.  articles  of  incorporation  may  be  altered  from  time  to 
time  during  the  existence  of  the  corporation  by  reso- 
lution, at  the  annual  meeting  of  a  majority  of  those 
entitled  to  vote  at  the  election  of  Directors,  but  the 
number  must  never  be  reduced  below  five. 

Number  of       444.    Life,  health,  and  accident  insurance  corpora- 
may  be       tions  may  invest  their  capital  stock  as  follows: 
l>o^-  1.  In  loans  upon  unencumbered  and  improved  real 

estate  within  the  State  of  California,  which  shall  be 
worth  at  the  time  of  the  investment  at  least  fifty  per 
cent  more  than  the  sum  loaned; 

2.  In  the  purchase  of  or  loans  upon  interest-bearing 
stocks,  bonds,  and  other  securities  of  the  United  States, 
and  of  the  States  thereof; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing 
bonds  of  any  incorporated  city,  or  city  and  county,  in 
the  State  of  California; 

4.  In  the  purchase  of  or  loans  upon  any  stocks  of 
companies  and  corporations  formed  under  the  laws  of 
this  State,  except  mining  stocks,  which  shall  have,  at 
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the  time  of  the  investment,  a  value,  in  the  City  and  Same. 
County  of  San  Francisco,  of  not  less  than  sixty  per 
cent  of  their  par  value,  and  shall  be  rated  as  first  class 
securities. 

But  no  loans  shall  be  made  on  any  securities  speci- 
fied in  Subdivisions  2,  3,  and  4  of  this  section  in  any 
amount  beyond  sixty  per  cent  of  the  market  value  of 
the  securities,  nor  shall  any  loan  be  made  on  the  stock 
of  the  corporation  making  the  loan. 

446.     The  corporation  may,  by  its  by-laws,  limit  Limita- 
the  number  of  shares  which  may  be  held  by  any  one  holding  of 

*'        **  stoek,  and 

person,  and  make  such  other  provisions  for  the  pro-  *^^J^j,^„ 
tection  of  the  stockholders  and  the  better  security  of  SSviSSd 
those  dealing  with  it  as  to  a  majority  of  the  stock-  uw&  ^' 
holders  may  seem  proper,  not  inconsistent  with  the 
provisions  of  this  Title  or  Part. 

446.  All  premiums  must  be  payable  wholly  in  cash,  Premiams, 
or  one  half  or  a  greater  proportion  in  cash,  and  the  payable, 
remainder  in  promissory  notes  bearing  interest,  as  may 

be  provided  for  by  the  by-laws.  Agreements  and 
policies  of  insurance  made  by  the  corporation  may  be 
upon  the  basis  of  full  or  partial  participation  in  the 
profits,  or  without  any  participation  therein,  as  may 
be  provided  by  the  by-laws  and  agreed  between  the 
parties. 

447.  Every  life  insurance  corporation  doing  busi-  Corpomr 
ness  in  this  State,  or  formed  under  the  provisions  of  furnish 

'  *  InBoranoe 

this  Part,  must,  on  or  before  the  first  Monday  in  Jan-  JjJn^'J^th 
uary  of  each  year,  furnish  the  Insurance  Commissioner  J? ^^ISS^ 
the  necessary  data  for  determining  the  valuation  of  all  Si,  when, 
its  policies  outstanding  on  the  thirty-first  day  of  Decem- 
ber next  preceding;  which  valuation  must  be  based  How 
upon  the  rate  of  mortality  as  established  by  the  Ameri- 
can Experience  Life  Table.    The  rate  of  interest  to 
be  assumed  must  be  four  and  one  half  per  cent  per 

aimum. 

18 
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No  stamp  448.    No  Stamp  is  required  nor  stamp  duty  exacted 

required  on  ^               ^                                  t           •/ 

vf?.l«SL  ^^    2,ny   contract  of    insurance,  when  such    contract 

insurance  •'                                                          ' 

contract,  insurcs  against  accident  which  may  result  in  injury  or 
death. 


TITLE    III. 

RAILBOAD    CORPORATIONS. 


Chapter  I.    Officers  and  Corporate  Stock, 
n.   Enumeration  of  Potoers. 
in.   Business^  how  Conducted. 


CHAPTER  I. 

OFFICERS    AND    CORPORATE '  STOCK. 

Section  454.  Directors  to  be  elected,  when. 

455.  Additional  provisions  in  assessment  and  transfer  of 

stock. 

456.  Corporations   may  borrow  money  and   issue   bonds. 

Limitation  of  amount. 

457.  To  provide  a  Sinking  Fund  to  pay  bonds. 

458.  Capital  stock  to  be  fixed. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

Directors  to       454.     Directors   of   railroad  corporations   may  be 

be  elected, 

when.  elected  at  a  meeting  of  the  stockholders  other  than 
the  annual  meeting,  as  a  majority  of  the  fixed  capital 
stock  may  determine,  or  as  the  by-laws  may  provide; 
notice  thereof  to  be  given  as  provided  for  notices  of 
meetings  to  adopt  by-laws  in  Article  11,  Chapter  I, 
Title  I,  of  this  Part.' 

Additional       455.    No  stock  in  any  railroad  corporation  is  trans- 
in  i^oss-     ferable  until  all  the  previous  calls  or  installments  there- 

ment  and 

8toct*'°^  on  have  been  fully  paid  in;  nor  is  any  such  transfer 
valid,  except  as  between  the  parties  thereto,  unless  at 
least  twenty  per  cent  has  been  paid  thereon  and  cer- 
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.  tificates  issued  therefor,  and  the  transfer  approved  by 
the  Board  of  Directors. 

456.     Railroad   corporations  may  borrow,  on  the  Corpora- 
tions may 
credit  of  the  corporation  and  under  such  regulations  borrow 

*  o  monoy  and 

and  restrictions  as  the  Directors  thereof,  by  unanimous  |JJJ|^^ 
concurrence,  may  impose,  such  sums  of  money  as  may 
be  necessary  for  constructing  and  completing  their 
railroad,  and  may  issue  and  dispose  of  bonds  or  promis- 
sory notes  therefor,  in  denominations  of  not  less  than 
five  hundi'ed  dollars,  and  at  a  rate  of  interest  not 
exceeding  ten  per  cent  per  annum;  and  may  also  issue 
bonds  or  promissory  notes,  of  the  same  denomination 
and  rate  of  interest,  in  payment  of  any  debts  or  con- 
tracts for  constructing  and  completing  their  road,  with 
its  equipments  and  all  else  relative  thereto.    The  amount  Limitation 

*     '^  ,  ,  of  amount 

of  bonds  or  promissory  notes  issued  for  such  purposes 
must  not  exceed,  in  all,  the  amount  of  their  capital 
stock;  and  to  secure  the  payment  of  such  bonds  or 
notes,  they  may  mortgage  their  corporate  property  and 
franchise. 

467.  The  Directors, must  provide  a  Sinking  Fund,  Toprojide 
to  be  specially  applied  to  the  redemption  of  such  bonds  ^^fj<>, 
on  or  before  their  maturity,  and  may  also  confer  on  any 
holder  of  any  bond  or  note  so  issued,  for  money  bor- 
rowed or  in  payment  of  any  debt  or  contract  for  the 
construction  and  equipment  of  such  road,  the  right  to 
convert  the  principal  due  or  owing  thereon  into  stock 

of  such  corporation,  at  any  time  within  eight  years 
from  the  date  of  such  bonds,  under  such  regulations  as 
the  Directors  may  adopt. 

468.  When,  at  any  time  after  filing  the  articles  of  capital 
incorporation,  it  is  ascertained  that  the  capital  stock  fixed, 
therein  set  out  is  either  more  or   less  than  actually 
required  for  constructing,  equipping,  operating,  and 
maintaining  the  road,  by  a  two-third  vote  of  the  stock- 
holders the  capital  stock  must  be  fixed,  and  a  ceiiifi-        ^ 
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cate  thereof,  and  of  the  proceedings  had  to  fix  the  same, 
must  be  made  out  and  filed  in  the  oflBlce  of  the  Secre- 
tary of  State. 

Certificate        459.    Within  thirty  days  after  the  payment  of  the 
of  fixed       last  installment  of  the  fixed  capital  stock  of  any  rail- 

eapital  ^  "^ 

Block.  road  corporation  organized  under  this  Title  and  Part, 
the  President  and  Secretary  and  a  majority  of  the 
Directors  thereof  must  make,  subscribe,  and  file  in  the 
oflBlce  of  the  Secretary  of  State  a  certificate,  stating 
the  amount  of  the  fixed  capital  stock,  and  that  the 
whole  thereof  has  been  paid  in.  The  certificate  must 
be  verified  by  the  aflidavit  of  the  President  and  Sec- 
retary. 


CHAPTER  n. 

ENUMERATION   OP  POWERS. 


# 


Section  465.  Enumeration  of  powers: 

1.  To  survey  road. 

2.  May  accept  real  estate. 

3.  May  acquire  real  estate. 

4.  Lay  out  road,  how  wide. 

5.  "Where  may  construct  road. 

6.  May  cross  or  connect  roads. 

7.  May  purchase  land,  timber,  stone,  gravel,  etc 

8.  Carry  persons  and  freight. 

9.  Erect  necessary  buildings. 

10.  Regulate  time  and  freights,  subject  to  legislation. 

11.  Begulate  force  and  speed. 

466.  Map  and  profile  to  be  filed. 

467.  May  change  line  of  road. 

468.  Forfeiture  of  franchise. 

469.  Crossings  and  intersections.    Condemnation. 

470.  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns, 

except  by  a  two-third  vote  of  the  city  or  town  authori- 
ties. 

471.  Railroads  through  cities  not  to  charge  fare  to  and  from 

points  therein. 

472.  When  crossing  railroads  or  highways,  how  other  lands 

are  acquired. 

473.  Corporations  may  consolidate.    Publication  of  notice. 

Copy  to  be  filed. 
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Sxcnox  474.  State  lands  granted  for  use  of  corporations. 

475.  Grant  not  to  embrace  town  lots. 

476.  Wood,  stone,  and  earth  may  be  taken  fh>m  State  lands. 

477.  Lands  to  revert  to  State,  when, 

478.  Selections  made,  how  proved  and  certified  to. 

465.    Every  railroad  corporation  has  power:  Enumora- 

1.  To  cause  such  examination  and  surveys  to  be  made  power*, 
as  may  be  necessary  to  the  selection  of  the  most  advan-  Tosurrey 
tageous  route  for  the  railroad;  and  for  such  purposes 

their  officers,  agents,  and  employes  may  enter  upon  the 
lands  or  waters  of  any  person,  subject  to  liability  for  all 
damages  which  they  do  thereto; 

2.  To  receive,  hold,  take,  and  convev,  by  deed  or  May  accept 

V  »      .^  j.^  eetate. 

othei-wise,  as  a  natural  person,  such  voluntary  grants 
and  donations  of  real  estate  and  other  property  which 
may  be  made  to  it  to  aid  and  encourage  the  construc- 
tion, maintenance,  and  accommodation  of  such  rail- 
road; 

3.  To  purchase,  or  by  voluntary  grants  or  donations  May 

to  receive,  enter,  take  possession  of,  hold,  and  use  all  real  estate, 
such  real  estate  and  other  property  as  may  be  abso- 
lutely necessary  for  the  construction  and  maintenance 
of  such  railroad,  and  for  all  stations,  depots,  and  other 
purposes  necessary  to  successfully  work  and  conduct 
I  the  business  of  the  road; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide.  Lay  out 

I  •  ,         .  .  .  road,  how 

and  to  construct  and  maintain  the  same,  with  a  single  wide. 

or  double  track,  and  with  such  appendages  and  ad- 
I  juncts  as  may  be  necessary  for  the  convenient  use  of 
I  the  same; 

5.  To  construct  their  road  across,  along,  or  upon  any  where  may 

con^tmot 

stream  of  water,  watercourse,  roadstead,  bay,  naviga-  wad, 
ble  stream,  street,  avenue,  or  highway,  or  across  any 
railway,  canal,  ditch,  or  flume,  which  the  route  of  its 
road  intersects,  crosses,  or  runs  along,  in  such  manner 
as  to  afford  security  for  life  and  property;  but  the  cor- 
poration shall  restore  the  stream  or  watercourse,  road, 
street,  avenue,  highway,  railroad,  canal,  ditch,  or  flume 
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May  eroBS 
or  connect 
roads. 


May 

{>archaBe 
and, 
timber, 
stone, 
gravel,  etc 


Carry 
persons 
and  froight. 

Erect 

necesfiary 

buildings. 


thus  intersected  to  its  former  state  of  usefulness,  as 
near  as  may  be,  or  so  that  the  railroad  shall  not  unne- 
cessarily impair  its  usefulness  or  injure  its  franchise; 

6.  To  cross,  intersect,  join,  or  unite  its  railroad  with 
any  other  railroad,  either  before  or  after  construction, 
at  any  point  upon  its  route,  and  upon  the  grounds  of 
such  other  railroad  corporation,  with  the  necessary 
turnouts,  sidings,  and  switches,  and  other  conveniences 
in  furtherance  of  the  objects  of  its  connections;  and 
every  corporation  whose  i-ailroad  is,  or  shall  be  here- 
after, interaected  by  any  new  railroad,  shall  unite  with 
the  owners  of  such  new  railroad  in  forming  such  inter- 
sections and  connections,  and  grant  facilities  therefor; 
and  if  the  two  corporations  cannot  agree  upon  the 
amount  of  compensation  to  be  made  therefor,  or  the 
points  or  the  manner  of  such  crossings,  intereections, 
and  connections,  the  same  shall  be  ascertained  and 
determined  as  is  provided  in  Title  VII,  Part  III,  Code 
OF  Civil  Procedure; 

7.  To  purchase  lands,  timber,  stone,  gravel,  or  other 
materials,  to  be  used  in  the  construction  and  mainte- 
nance of  its  road,  and  all  necessary  appendages  and 
adjuncts,  or  acquire  them  in  the  manner  provided  in 
Title  Vn,  Part  III,  Code  op  Civil  Procedure,  for  the 
condemnation  of  lands;  and  to  change  the  line  of  its 
road,  in  whole  or  in  part,  whenever  a  majority  of  the 
Directors  so  determine,  as  is  i:)rovided  hereinafter;  but 
no  such  change  must  vary  the  general  route  of  such 
road,  as  contemplated  in  its  articles  of  incorporation; 

8.  To  carry  persons  and  j)roperty  on  their  railroad, 
and  receive  tolls  or  compensation  therefor; 

9.  To  erect  and  maintain  all  necessary  and  conveni- 
ent buildings,  stations,  depots,  fixtures,  and  machinery 
for  the  accommodation  and  use  of  their  passengers, 
freight,  and  business; 

10.  To  regulate  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transported,  and  the  tolls 
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and  compensation  to  be  paid  therefor  within  the  limits  Resruiato 

time  and 

prescribed  by  law,  and  subject  to  alteration,  change,  or  Jx^^^cuo 
amendment  by  the  Legislature  at  any  time;  legiaiation. 

11.  To  regulate  the  force  and  speed  of  their  loco-  Resruiato 

,  ,  force  and 

motives,  cars,  trains,  or  other  machinery  used  and  speed, 
employed  on  their  road,  and  to  establish,  execute,  and 
enforce  all  needful  and  proper  rules  and  regulations 
for  the  management  of  its  business  transactions  usual 
and  proper  for  railroad  corporations. 

Note.— State.  1S61,  p.  614,  Sec.  17. 

466.  Every  railroad  corporation  in  this  State  must,  Map  and 
within  a  reasonable  time  after  its  road  is  finally  loca-  tefiied. 
ted,  cause  to  be  made  a  map  and  profile  thereof,  and 

of  the  land  acquired  for  the  use  thereof,  and  the 
boundaries  of  the  several  counties  through  which  the 
road  may  run,  and  file  the  same  in  the  ofiice  of  the 
Secretary  of  State;  and  also  like  maps  of  the  parts 
thereof  located  in  different  counties,  and  file  the  same 
in  the  oflSce  of  the  Clerk  of  the  county  in  which  such 
parts  of  the  road  are,  there  to  remain  of  record  for- 
ever. The  maps  and  profiles  must  be  certified  by  the 
Chief  Engineer,  the  Acting  President  and  Secretary 
of  such  company,  and  copies  of  the  same,  so  certified 
and  filed,  be  kept  in  the  ofiice  of  the  Secretary  of  the 
corporation,  subject  to  examination  by  all  parties  inter- 
ested. 

Note.— State.  1S61,  p.  621,  Sec.  34. 

467.  If,  at  any  time  after  the  location  of  the  line  May 
of  the  railroad  and  the  filing  of  the  maps  and  profiles  of  road, 
thereof,  as  provided  in  the  preceding  section,  it  ap- 
pears that  the  location  can  be  improved,  the  Directors 

may,  as  provided  in  Subdivision  7,  Section  465,  alter 
or  change  the  same,  and  cause  new  maps  and  profiles 
to  be  filed,  showing  such  changes,  in  the  same  ofiices 
where  the  originals  are  of  file,  and  may  proceed,  in 
the  same  manner  as  the  original  location  was  acquired, 
to  acquire  and  take  possession  of  such  new  line,  and 
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*  must  sell  or  relinquish  the  lands  owned  by  them  for 
the  original  location,  within  five  years  after  such 
change.  No  new  location,  as  herein  provided,  mast 
be  so  run  as  to  avoid  any  points  named  in  their  articles 
of  incorporation. 

Note.— State.  1861,  p.  616,  Sec.  18. 

Foifeitttre  468.  Every  railroad  corporation  must,  within  two 
years  after  filing  its  ongmal  articles  of  incorporation, 
begin  the  construction  of  its  road,  and  must  every  year 
thereafter  complete  and  put  in  full  operation  at  least 
five  miles  of  its  road,  until  the  same  is  fiiUy  completed; 
and  upon  its  failure  so  to  do,  for  the  period  of  one  year, 
its  right  to  extend  its  road  beyond  the  point  then  com- 
pleted is  forfeited. 

Note.— State.  1861,  p.  626,  Sec.  54;  1870,  p.  678. 

Growings  469.  Whenever  the  track  of  one  railroad  intersects 
sections.  or  crosscs  the  track  of  another  railroad,  whether  the 
same  be  a  street  railroad,  wholly  within  the  limits  of  a 
city  or  town,  or  other  railroad,  the  rails  of  either  or 
each  road  must  be  so  cut  and  adjusted  as  to  permit  the 
passage  of  the  cars  on  each  road  with  as  little  obstruc- 
tion as  possible;  and,  in  case  the  persons  or  corpora- 
tions owning  the  railroads  cannot  agree  as  to  the  com- 
pensation to  be  made  for  cutting  und  adjusting  the 
Oondemna-  rails,  the  Condemnation  of  the  right  of  way  over  the 
one  for  the  use  of  the  other  road  may  be  had  in  pro- 
ceedings under  Title  VII,  Part  III,  Code  of  Civil 
Procbdurb,  and  the  damages  assessed  and  the  right  of 
way  granted  as  in  other  cases. 

Note.— state.  1862^  p.  498. 

Not  to  use  470.    No  railroad  corporation  must  use  any  street, 

alleys,  or  alley,  or  highway,  or  any  of  the  land  or  water,  within 

towM^  ^^y  incorporated  city  or  town,  unless  the  right  tQ  sa 

tS^thi?!  *  ^se  the  same  is  granted  by  a  two-third  vote  of  the 

dty^rtown  towu  Or  city  authority  from  which  the  right  must  ema- 

anthorities. 

nate. 
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471.  No  railroad  corporation,  other  than  street  rail-  Raiiroada 

through 

roads,  availing:  itself  of  the  provisions  of  the  preceding  cities  not 

'  o  1  1  o    to  charge 

section  and  acquiring  right  of  way  from  city  authori-  fJJm^^nto 
ties,  must  ever  use  their  road  for  street  railroad  pur-  *^*"*™- 
poses,  or  for  the  purpose  of  carrying  passengers  for  a 
consideration  from  any  point  to  another  in  the  same 
city. 

Note.— stats.  1861,  p.  618,  Sec.  21. 

472.  Whenever  the  track  of  such  railroad  crosses  whon 

a  railroad  or  highway,  such  railroad  or  highway  may  r^oaSa  or 
be  carried  under,  over,  or  on  a  level  with  the  track,  howothe^ 

'  '  '    lands  are 

as  may  be  most  expedient;  and  in  cases  where  an  ao<i«»'«i- 
embankment  or  cutting  necessitates  a  change  in  the 
line  of  such  railroad  or  highway,  the  corporation  may 
take  such  additional  lands  and  material  as  are  necessary 
for  the  construction  of  such  road  or  highway  on  such 
new  line.  K  such  other  necessary  lands  cannot  be  had 
otherwise,  they  may  be  condemned  as  provided  in 
Title  VII,  Part  III,  Codb  of  Civil  Procedure;  and 
when  compensation  is  made  therefor,  the  same  becomes 
the  property  of  the  corporation. 

Note.— Stats.  1861,  p.  616,  Sec.  19. 

473.  Two  or  more  railroad  corporations  may  con-  ooporar 
solidate  their  capital  stock,  debts,  property,  assets,  and  ©onsou- 
fr^inchises  in  such  manner  as  may  be  agreed  upon  by 
their  respective  Boards  of  Directors.    No  such  amal- 
gamation or  consolidation  must  take  place  without  the 
written  consent  of  the  holders  of  three  fourths  in  value 

of  all  the  stock  of  each  corporation;  and  no  such  amal- 
gamation or  consolidation  must  in  any  way  relieve  such 
corporation  or  the  stockholders  thereof  from  any  and 
all  just  liabilities.  In  case  of  such  amalgamation  Pnbiica- 
or  consolidation,  due  notice  of  the  same  must  be  noS<». 
given,  by  advertisement  for  one  month  in  at  least  one 
newspaper  in  each  county,  if  there  be  one  published 

19 
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therein,  into  or  through  which  such  roads  run,  and  also 
for  the  same  length  of  time  in  one  paper  published  in 
Sacramento  and  in  two  papers  published  in  San  Fran- 
M^.^^*  Cisco;  and  when  the  consolidation  and  amalgamation 
is  completed,  a  copy  of  the  new  articles  of  incorpora- 
tion must  be  filed  in  the  office  of  the  Secretary  of 
State. 

NoTK.—Stats.  1861,  p.  622,  Sec.  40. 

Stat©  lands       474.    There  is  granted  to  every  railroad  corporation 
use  of  cor-    the  riffht  of  way  for  the   location,  construction,  and 

porations.  ,       ^  "^      .  '  ' 

maintenance  of  their  necessary  works,  and  for  every 
necessary  adjunct  thereto,  over  any  swamp,  overfowed, 
or  other  public  lands  of  the  State  not  othei'wise  dis- 
posed of  or  in  use,  not  in  any  case  exceeding  in  length 
or  width  that  which  is  necessary  for  the  construction  of 
such  works  and  adjuncts,  or  for  the  protection  thereof, 
not  in  any  case  to  exceed  two  hundred  feet  in  width. 

Grant  net         475.     Tlic  grants  mentioned  in  the  preceding  see- 
to  ombraoo 

town  lots,  tion  do  not  apply  to  public  lands  of  the  State  within 
the  corporate  limits  of  towns  and  cities,  or  within  three 
miles  thereof. 

Wood/  476.     The   right  to  take  from   any  of  the  lands 

earth'may  belonging  to  the  State,  adjacent  to  the  works  of  the 
Jj^m^stato  corporation,  all  materials,  such  as  wood,  stone,  and 
earth,  naturally  appurtenant  thereto,  which  may  be 
necessary  and  convenient  for  the  original  construction 
of  its  works  and  adjuncts,  is  granted  to  such  corpoi'a- 
tions. 


Lands  to  477.    If  any  corporation  receiving  State  lands  or 

revert 
State, 
when. 


State,         appurtenances  thereunder  is  dissolved,  ceases  to  exist, 


is  discontinued,  or  the  route  or  line  of  its  works  is  so 
changed  as  not  to  cover  or  cross  the  lands  selected,  or 
the  use  of  the  lands  selected  is  abandoned,  such  selected 
lands  revert,  and  the  title  thereto  is  reinvested  in  the 
State  or  its  grantees,  free  from  all  such  uses. 


Civil  Code.  147 

478.     When  any  selection  of  the  riffht  of  way,  or  Seiectipns 

•^  t)  ./J  made,  how 

land  for  an  adjunct  to  the  works  of  a  railroad  corpom-  JerUfied  to. 
tion,  is  made  by  any  corporation,  the  Secretary  thereof 
must  transmit  to  the  Surveyor  Genei^al,  Controller  of 
State,  and  Recorder  of  the  county  in  which  the  selected 
lands  are  situate,  a  plat  of  the  lands  so  selected,  giving 
the  extent  thereof  and  uses  for  which  the  same  is 
claimed  or  desired,  duly  verified  to  be  correct;  and,  if 
approved,  the  Surveyor  General  must  so  indorse  the, 
plat,  and  issue  to  the  corporation  a  permit  to  use  the 
same,  unless,  on  petition  properly  presented  to  the  Court, 
a  review  is  had  and  such  use  prohibited. 

Note. — The  five  preceding  sections  are  drawn  from 
Stats.  1861,  pp.  617,  618,  Sees.  20,  21,  22. 


CHAPTER  m. 

BUSINESS,    HOW   CONDUCTED. 

SscTioK  479.  Checks  to  be  affixed  to  all  baggage.    Damages. 

480.  Annual  report  to  be  verified.    Form  of  report. 

481.  Duties  of  corporation. 

482.  Corporation  to  pay  damages  for  refuttal. 

483.  Furnigh  room  inside  passenger  cars,  and  be  responsible 

for  damages  occurring  on  freight  and  other  cars. 

484 .  Coi'porations  to  post  printed  regulations,  and  not  respon- 

sible for  damages  in  violation  of  rules. 

485.  To  pay  damages.    Kot  liable  in  certain  cases.    Corpo- 

ration may  recover  damages,  when. 

486.  Regulations  of  trains.    Penalty. 

487.  Passenger  refusing  to  pay  fare. 

488.  Officers  to  wear  badge. 

489.  Kates  of  charges. 

490.  Passenger  tickets,  how  issued,  and  to  be  good  for  six 

months. 

491.  Character  of  iron  to  be  used. 

479.    A  check  must  be  affixed  to  every  package  or  checks  to 
parcel  of  baggage  when  taken  for  transportation  by  to'aii** 
any  agent  or  employe  of  such  milroad  corporation,  and 
a  duplicate  thereof  given  to  the  passenger  or  person 
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Damages,  delivering  the  same  in  his  behalf;  and  if  such  check  is 
refused  on  demand,  the  railroad  corporation  must  pay 
to  such  passenger  the  sum  of  twenty  dollars,  to  be  re- 
covered in  an  action  for  damages;  and  no  fare  or  toll 
must  be  collected  or  received  from  such  passenger,  and 
if  such  passenger  has  paid  his  fere,  the  same  must  be 
returned  by  the  conductor  in  charge  of  the  train;  and 
on  producing  the  check,  if  his  baggage  is  not  delivered 
to  him  by  the  agent  or  employe  of  the  railroad  corpo- 
ration, he  may  recover  the  value  thereof  from  the  cor- 
poration. 

Note.— Stats.  1861,  p.  623,  Sec.  42.  The  posees- 
sioQ  of  the  check  is  evidence  a^inst  the  company 
of  the  receipt  of  the  bagji^ge.  It  stands  in  the 
place  of  a  bill  of  lading. — Dill  vs.  Railway  CJo.,  7 
Rich.,  p.  158;  Davis  vs.  Michigan,  etc.,  R.  R.  Co.,  22 
111.,  p.  278.  If  the  company  gives  public  notice  that 
it  will  not  be  liable  for  baggage  of  passengers  unless 
checked,  such  notice  will  not  have  the  effect  to  excuse 
the  company  where  the  passenger  delivered  his  baggage 
to  a  proi)er  agent,  but  was  refused  a  check. — Freeman 
vs.  Newton,  8  £.  D.  Smith,  p.  246.  The  statements 
of  the  conductor,  baggagemaster,  or  stationmastcr,  in 
reply  to  inquiries  made  by  the  owner  the  next  morn- 
ing after  the  loss,  are  evidence  against  the  company. — 
Morse  vs.  Ck)nnecticut  River  Railway,  6  Gray,  p.  450. 
Proof  that  the  baggage  could  not  be  found  raises  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier. — 
Van  Horn  vs.  Kermit,  4  E.  D.  Smith,  p.  453;  Garvey 
vs.  C.  and  A.  Railway,  p.  280.  Says  Redfleld,  in  his 
work  on  Railways,  Vol.  II,  p.  38,  where  diflTerent  rail- 
ways, forming  a  continuous  line,  run  their  cars  over 
the  whole  line,  and  sell  tickets  for  the  whole  route,  and 
check  baggage  through,  an  action  lies  against  either 
company  for  the  loss  of  baggage. — Hart  vs.  Rensse- 
laer and  Sar.  Railroad,  4  Selden,  p.  37.  In  Gary  vs. 
Cleveland  and  Toledo  Railroads,  29  Barb.,  p.  85,  it  was 
held  that  the  first  is  liable  for  the  entire  route.  And  in 
the  English  case  of  Mytten  vs.  Midland  Railroad  Co., 
4.  H.  &  N.,  p.  615,  that  the  first  company  was  the  only 
one  liable  to  be  sued  by  the  passenger,  even  when  the 
*  loss  occurred  upon  the  line  of  one  of  the  other  compa- 

4  nies. 

480.    Every  raiboad  corporation  must  make  au  au- 
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nual  report  to  the  Secretary  of  State,  or  other  officer  Annual 

*  ^  '  report  to  be 

designated  by  law,  of  its  operations  for  each  year,  end-  verified, 
ing  on  the  thirty-first  day  of  December,  verified  by 
the  oaths  of  the  President  or  Acting  Superintendent 
of  operations,  the  Secretary  and  Treasurer  of  such  cor- 
poration, and  file  it  in  the  office  of  the  Secretary  of 
State,  or  such  other  designated  officer,  by  the  twen- 
tieth day  of  February,  which  must  state: 

1.  The  capital  stock,  and  the  amount  thereof  actu-  Form  of 

,,  .  ,  .  .  report. 

any  paid  m; 

2.  The  amount  expended  for  the  purchase  of  lands 
for  the  construction  of  the  road,  for  buildings,  and  for 
engines  and  cars,  respectively; 

3.  The  amount  and  nature  of  its  indebtedness,  and 
the  amount  due  the  corporation; 

4.  The  amount  received  from  the  transportation  of 
passengers,  property,  mails,  and  express  matter,  and 
from  other  soiirces; 

5.  The  amount  of  fi^eight,  specifying  the  quantity  in 
tons; 

6.  The  amount  paid  for  repairs  of  engines,  cars, 
buildings,  and  other  expenses,  in  gross,  showing  the 
cmTent  expenses  of  running  such  road; 

7.  The  number  and  amount  of  dividends,  and  when 
paid; 

8.  The  number  of  engine  houses  and  shops,  of  en- 
gines and  cars,  and  their  character. 

481.    Every  such  corporation  must  start  and  run  Duties  of 

,  /»         1  •  t*  T  corporation 

their  cars,  for  the  transportation  of  persons  and  prop- 
erty, at  such  regular  times  as  they  shall  fix  by  public 
notice,  and  must  furnish  sufficient  accommodations  for 
the  transportation  of  all  such  passengers  and  property 
as,  within  a  reasonable  time  previous  thereto,  offer  or 
is  offered  for  transportation,  at  the  place  of  starting,  at 
the  junction  of  other  railroads,  and  at  siding  and  stop- 
ping places  estabhshed  for  receiving  and  discharging 
way  passengers  and  freight;  and  must  take,  transport. 
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Same.  and  discharge  such  passengers  and  property  at,  from, 
and  to  such  places,  on  the  due  payment  of  tolls,  freight, 
or  fare  therefor. 

Note. — Railroad  companies  are  common  carriers. 
Chicago  and  Aurora  B.  R.  Go.  vs.  Thompson,  19  lU., 
p.  578;  Heineman  vs.  Grand  Trunk  R.  R.  Co.,  31  How. 
Pr.,  p.  430;  Porter  vs.  Chicago,  etc.,  R.  R.  Co.,  20 
lU.,  p.  407;  2  Redfleld  on  Railways,  p.  9.  They  are 
bound  to  carry  for  all  persons  who  offer,  unless  they 
have  a  reasonable  excuse  for  a  refusal  so  to  do. — Jencks 
vs.  Coleman,  2  Sumner,  p.  221.  They  may  make  rea- 
sonable regulations  as  to  the  mode  of  performance  of 
their  duty  as  carriers. — Johnson  vs.  Concord  R,  R.,  46 
K.  H.,  p.  213.  The  validity  of  such  regulations  depend 
upon  their  reasonableness,  which  is  a  question  for  the 
jury. — Morris  and  Essex  R.  R.  Co.  vs.  Ayres,  5  Dutch, 
p.  393;  State  vs.  Overton,  4  Zabr.,  p.  435. 

Reabonablb  Regulations. — Persons  may  be  ex- 
cluded from  depots  unless  they  ai*e  holders  of  tickets. 
Harris  vs.  Stevens,  31  Vt.,  p.  79.  Passengers  who  do 
not  obtain  tickets  before  starting  may  (if  the  company 
has  afforded  reasonable  facilities  for  procuring  tickets) 
be  required  to  pay  a  higher  rate  on  the  train. — Porter 
vs.  N.  T.  Central  R.  R.  Co.,  34  Barb.,  p.  353;  State 
vs.  Goold,  53  Me.,  p.  279;  St.  Louis,  etc.,  R.  R.  Co. 
vs.  Dalby,  19  111.,  p.  353.  Passengers  by  freight  trains 
must  purchase  tickets  before  entering  the  cars,  or  may 
be  ejected. — Cleveland,  etc.,  R.  R.  Co.  vs.  Bartram, 
11  Ohio-  St.,  p.  457.  Passengers  must  exhibit  tickets 
when  requested  by  the  person  in  charge  of  the  train. — 
Hibbard  vs.  N.  Y.  and  Erie  R.  R.  Co.,  15  N.  Y.,  p.  456. 
And  must  surrender  tickets  during  the  trip. — Northern 
R.  R.  Co.  vs.  Page,  22  Barb.,  p.  130.  Passengers  stop- 
ping over  must  have  their  tickets  indorsed. — Beebe  vs. 
Ayres,  28  Barb.,  p.  275. 

Corpora-  482.    Ill  case  of  refusal  by  such  corporation  or  their 

damayM*^  agcnts  SO  to  take  and  transport  any  passengers  or  prop- 
erty, or  to  deliver  the  same,  at  the  regular  appointed 
places,  such  corporation  must  pay  to  the  party  aggrieved 
all  damages  which  are  sustained  thereby,  with  costs  of 
suit. 

483.    Every  railroad  corporation  must  furnish,  on 
the  inside  of  its  passenger  cars,  sufficient  room  and 
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accommodations  for  all  passengers  to  whom  tickets  are  Famish 

°  ,  room  inside 

sold  for  any  one  trip,  and  for  all  persons  presenting  J^®^|^i,e 

tickets  entitling  them  to  travel  thereon;  and  when  fare  {:^po°«»Wo 

is  taken  for  transporting  passengers  on  any  baggage,  oocSmng 

wood,  gravel,  or  jfreight  car,  the  same  care  must  be  andoSer 

taken  and  the  same  responsibility  is  assumed  by  the  \ 


corporation  as  for  passengers  on  passenger  cars. 


484.  Every  railroad  corporation  must  have  printed  Corpora-  i 
and  conspicuously  posted  on  the  inside  of  its  passenger  i«>?t,  .  I 

r  ^  r  x-  o         printed  roflr- 

cars  its  rules  and  regulations  regarding  fere  and  con-  Jid^nSt* 
duct  of  its  passengers;  and  in  case  any  passenger  is  JJJ>^°"**|« 
injured  on  or  from  the  platform  of  a  car,  or  on  any  bag-  vfoTatfon  of 
gage,  wood,  gravel,  or  freight  car,  in  violation  of  such 
printed  regulations,  or  in  violation  of  positive  verbal 
instructions  or  injunctions  given  to  such  passenger  in 
person  by  any  officer  of  the  train,  the  corporation  is 
not  responsible  for  damages  for  ^  such  injuries,  unless 
the  corporation  Ikiled  to  comply  with  the  provisions  of 
the  preceding  section. 

NoTB. — The  five  preceding  sections  were  drawn  from 
Stats.  1861,  pp.  624,  625,  Sees.  44,  45,  46,  48. 

485.  Railroad  corporations  must  make  and  main-  To  pay 

damages. 

tain  a  good  and  sufficient  fence  on  either  or  both  sides 
of  their  track  and  property.  In  case  they  do  not  make 
and  maintain  such  fence,  if  their  engine  or  cars  shall 
kill  or  maim  any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or  along  the 
property  of  the  owner  thereof  they  must  pay  to  the 
owner  of  such  cattle  or  other  domestic  animals  a  fair 
market  price  for  the  same,  unless  it  occurred  through 
the  neglect  or  feult  of  the  owner  of  the  animal  so 
killed  or  maimed.    Railroad  corporations  paying  to  Not  liable 

^  1-  J      o  in  certain 

the  owner  of  the  land  through  or  along  which  their  cases, 
road  is  located  an  agreed  price  for  making  and  main- 
taining such  fence,  or  paying  the  cost  of  such  fence 
with  the  award  of  damages  allowed  for  the  right  of 
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Corpora- 
tion may 
recover 
damages, 
when. 


Regala- 
tions  of 
trains. 


Penalty. 


Passenger 
refusing  to 
pay  fare. 


way  for  such  railroad,  are  relieved  and  exonerated  from 
all  claims  for  damages  arising  out  of  the  killing  or 
maiming  any  animals  of  persons  who  thus  fail  to  con- 
struct and  maintain  such  fence;  and  the  owners  of  such 
animals  are  responsible  for  any  damages  or  loss  which 
may  accrue  to  such  corporation  from  such  animals 
being  upon  their  railroad  track,  resulting  from  the  non- 
construction  of  such  fence,  unless  it  is  shown  that  such 
loss  or  damage  occurred  through  the  negligence  or 
fkult  of  the  corporation,  its  officers,  agents,  or  employes. 

NoTK.—Stats.  1861,  p.  623,  Sec.  40. 

486.  A  bell,  of  at  least  twenty  pounds  weight, 
must  be  placed  on  each  locomotive  engine,  and  be 
rung  at  a  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  any  street,  road,  or 
highway,  and  be  kept  ringing  until  it  has  crossed  such 
street,  road,  or  highway;  or  a  steam  whistle  must  be 
attached,  and  be  sounded,  except  in  cities,  at  the  like 
distance,  and  be  kept  sounding  at  intervals  until  it  has 
crossed  the  same,  under  a  penalty  of  one  hundred  dol- 
lars for  every  neglect,  to  be  paid  by  the  corporation 
operating  the  railroad,  which  may  be  recovered  in  an 
action  prosecuted  by  the  District  Attorney  of  the  pro- 
per county,  for  the  use  of  the  State.  The  corporation 
is  also  liable  for  all  damages  sustained  by  any  person, 
and  caused  by  its  locomotives,  train,  or  cars,  when  the 
provisions  of  this  section  are  not  complied  with. 

Note.— Stats.  1861,  p.  623,  Sec.  41. 

487.  If  any  passenger  refuses  to  pay  his  fere,  or  to 
exhibit  or  surrender  Ms  ticket,  when  reasonably  re- 
quested so  to  do,  the  conductor  and  employes  of  the 
corporation  may  put  him  and  his  baggage  out  of  the 
cars,  using  no  unnecessary  force,  at  any  usual  stopping 
place,  or  near  any  dwelling  house,  on  stopping  the 
train. 

NoTK. — The  conductor  may,  without  the  use  of  un- 
necessaiy  force,  remove  from  the  cars  a  passenger  who 
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refuses  to  pay  his  fare,  or  to  comply  with  other  reason- 
able regulations.— State  vs.  Overton,  4  Zabr.,  p.  436. 
Havens  vs.  Hartford  and  K.  H.  B.  R.  Co.,  28  Conn., 
p.  69;  State  vs.  Chovin,  7  Clarke,  p.  204;  Hilliard  vs. 
Goold,  34  N.  H.,  p.  230.  The  company  must  not  eject 
a  passenger  at  any  other  than  one  of  the  places  men- 
tioned in  the  section. — Stephen  vs.  Smith,  29  Vt.,  p; 
160. 

488.  Every  conductor,  baggage  master,  engineer,  oiBeersto 
brakeman,  or  other  employ^  of  any  railroad  corporar 

tion,  employed  on  a  passenger  train  or  at  stations  for 
passengers,  must  wear  upon  his  hat  or  cap,  or  in  some 
conspicuous  place  on  the  breast  of  his  coat,  a  badge, 
indicating  his  office  or  station,  and  the  initial  letters  of 
the  name  of  the  corporation  by  which  he  is  employed. 
No  collector  or  conductor,  without  such  badge,  is  au- 
thorized to  demand  or  to  receive  from  any  passenger 
any  fere,  toll,  or  ticket,  or  exercise  any  of  the  powers 
of  his  office  or  station;  and  no  other  officer  or  ei%- 
ploye,  without  such  badge,  has  any  authority  to  med- 
dle or  interfere  with  any  passenger  or  property. 

489.  All  railroad  corporations  must  fix  and  publish  lutwof 
their  rates  of  charges  for  freightage  and  feres  from  one     "*^" 
depot  to  another,  on  their  various  lines  of  road  in  this 
State,  graduated  as  follows  : 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one 
hundred  miles  or  over; 

2.  One  rate  for  a  distance  of  seventy-five  and  less 
than  one  hundred  miles,  charging  not  exceeding  ten 
per  cent  per  mile  more  than  the  first  rate; 

3.  One  rate  for  a  distahce  of  fifty  and  less  than  sev- 
enty-five miles,  charging  not  exceeding  fifteen  per  cent 
per  mile  more  than  the  first  rate; 

4.  One  rate  for  a  distance  of  twenty-five  and  less 
than  fifty  miles,  charing  not  exceeding  twenty  per 
cent  per  mile  more  than  the  first  rate; 

5.  One  rate  for  a  distance  not  exceeding  twenty-five . 

20 
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Same.  miles,  charging  not  exceeding  twenty-five  per  cent  per 
mile  more  than  the  first  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbe- 
fore named,  shall  any  railroad  corporation  charge  or 
receive  more  than  ten  cents  per  mile  for  each  passen- 
ger, nor  fifteen  cents  per  mile  for  each  ton  of  fi'eight 
transported  on  its  road.  For  eveiy  transgression  of 
these  Umitations  the  corporation  is  liable,  to  the  party 
suffering  thereby,  treble  the  entire  amount  of  fare  or 
freightage  so  charged  to  such  party.  In  no  case  is  the 
corporation  required  to  receive  less  than  twenty-five 
cents  for  any  one  lot  of  freight  for  any  distance. 

NoTS. — The  three  preceding  sections  are  founded 
on  Stats.  1861,  p.  625,  Sees.  49,  50,  51.  The  pro- 
vision fixing  gptides  of  charges  is  in  accordance  with 
the  statutes  of  the  States  of  Maine,  Missouri,  Kansas, 
and  others,  and  frequent  suggestions  in  this  State.  In 
Kansas  and  Missouri,  six  cents  per  mile  is  the  maxi- 
•  mum   charge  for  passenger  fare,  and   freightage  is 

graded  something  like  the  provisions  of  this  section. 

Passenger         490.     Every  railroad  corporation  must  provide,  and, 
hoir  issued,  ou  hcing  tendered  the  fiire  therefor  fixed  as  provided 

and  to  be        , 

^  for  six  in  the  preceding  section,  furnish  to  every  person  desir- 
ing a  passage  on  their  passenger  cars  a  ticket  which 
entitles  the  purchaser  to  a  ride,  and  to  the  accommo- 
dations provided  on  their  cars,  from  the  depot  or  station 
where  the  same  is  purchased  to  any  other  depot  or 
station  on  the  line  of  their  road.  Every  such  ticket 
entitles  the  holder  thereof  to  ride  on  their  passenger 
cars  to  the  station  or  depot  of  destination,  or  any  inter- 
mediate station,  and  from  any  intermediate  station  to 
the  depot  of  destination  designated  in  the  ticket,  at 
any  time  within  six  months  thereafter.  Any  corpora- 
tion foiling  so  to  provide  and  furnish  tickets,  or  refusing 
the  passage  which  the  same  calls  for  when  sold,  must 
pay  to  the  person  so  refused  the  sum  of  two  hundred 
dollars. 

491.    All  railroads,  other  than  street  railroads  and 
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those  used  exclusively  for  carrying  freight  or  for  mining  ^?^*5J*^ 
purposes,  built  by  corporations  organized  under  this  Reused. 
Chapter,  must  be  constructed  of  the  best  quality  of 
iron  rail,  known  as  T  rail  or  H  rail,  or  other  pattern  of 
equal  utility. 

Note.— Founded  on  Stats.  1861,  p.  626,  Sec.  57;  1862, 
p.  498. 


TITLE   IV. 

STREET  RAILROAD  CORPORATIONS. 

Section  497.  Authority  to  lay  street  railroad  track,  ho^f  obtained. 

498.  Restrictions  and  limitations  to  the  grant  of  the  right  of 

way. 

499.  Two  corporations  may  use  the  same  track. 

500.  Crossing  tracks.    Obstructions. 

501.  Rates  of  fare,  speed,  etc. 

502.  Time  allowed  for  completion  of  work  of  laying  down 

track. 

503.  May  make  further  regulations  and  rules. 

504.  Penalty  for  overcharging. 

505.  To  provide  and  furnish  passenger  tickets.    Penalty. 

506.  Trial,  proof,  and  limitation. 

507.  City  or  town  to  reserve  certain  rights. 

508.  License  to  be  paid  to  city  or  town. 

509.  Track  for  grading  purposes. 

510.  "What  provisions  of  Title  III  are  applicable  to  street 

railroads. 

511.  Title  applicable  to  natural  persons  alike  with  corpora- 

tions. 

497.     Authority  to  lay  railroad  tracks  through  the  Authority 
streets  and  public  highways  of  any  incorporated  city  or  atroet 
town  may  he  obtained,  for  a  term  of  years  not  exceed-  obuSied.^ 
ing  fifty,  from  the  Trustees,  Council,  or  other  body  to 
whom  is  intrusted  the  government  of  the  city  or  town, 
under  such  restrictions  and  limitations,  and  upon  such 
terms  and  payment  of  license  tax,  as  the  city  or  town 
authority  may  provide.    Li  no  case  must  permission 
be  granted  to  propel  cars  upon  such  tracks  otherwise 
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than  by  horses  or  mules,  unless  for  special  reasons,  as 
hereinafter  provided. 

ReBtrie-  498.     The  city  or  town  authorities,  in  granting  the 

toth^^t  ^S^*  ^^ ^^y  ^  street  railroad  corporations,  in  addition 
of  wv."***^  to  the  restrictions  which  they  are  authorized  to  impose, 

must  require  a  strict  compliance  with  the  following 

conditions: 

1.  To  cond;ruct  their  tracks  on  those  portions  of 
streets  designated  in  the  ordinance  granting  the  right, 
which  must  be  as  nearly  as  possible  in  the  middle 
thereof; 

2.  To  plank,  pave,  or  macadamize  the  entire  length 
of  the  street  used  by  their  track,  between  the  rails  and 
for  two  feet  on  each  side  thereof,  and  to  keep  the  same 
constantly  in  repair  flush  with  the  street,  and  with  good 
crossings; 

8.  That  the  tracks  must  not  be  more  than  five  feet 
wide  within  the  rails,  and  a  space  between  the  track 
sufficient  to  allow  the 'cars  to  pass  each  other  freely. 


Twoeorpo- 
ratioDs 
may  use 
the  same 
track. 


Crossing 
tracks. 


Obfltmc- 
Uons. 


499.  Two  corporations  may  be  permitted  to  use  the 
same  street,  each  paying  an  equal  portion  for  the  con- 
sti'uction  of  the  track;  but  in  no  case  must  two  rail- 
road corporations  occupy  and  use  the  same  street  or 
track  for  a  distance  of  more  than  five  blocks. 

NoTK. — The  three  preceding  sections  are  taken  from 
Stats.  1870,  p.  481,  Sees.  1-10. 

600.  Any  proposed  railroad  track  may  be  permitted 
to  cross  any  track  already  constructed,  the  crossing 
being  made  as  provided  in  Chapter  IE,  Title  III,  of  this 
Part.  In  laying  down  the  track  and  preparing  there- 
for, not  more  than  one  block  must  be  obstructed  at  any 
one  time,  nor  for  a  longer  period  than  ten  working 
days.  \ 

501.  The  rates  of  fiire  on  the  cars  must  not  exceed 
ten  cents  for  one  fere,  for  any  distance  under  three 


Civil  Code.  157 

miles.     The  cars  must  be  of  the  most  approved  con-  Rates  of 

fare,  speedt 

struction  for  comfort  and  convenience  of  passengers,  «to- 
and  provided  with  brakes  to  stop  the  same,  when 
required.     The  rate  of  speed  must  not  be  greater  than 
eight  miles  per  hour.    A  violation  of  the  provisions  of 
this  section  subjects  the  corporation  to  a  fine  of  one 

hundred  dollars  for  each  offense. 

• 

602.  Work  to  construct  the  railroad  must  be  com-  Tim© 
menced  within  one  year  from  the  date  of  the  ordinance  completion 

•^  of  work  of 

granting  the  right  of  way  and  the  filing  of  articles  of  JjJJJn^trock. 
incorporation,  and  the  same  must  be  completed  within 
three  years  thereafter.  A  fidlure  to  comply  with  these 
provisions  works  a  forfeiture  of  the  right  of  way  as  well 
as  of  the  franchise,  unless  the  uncompleted  portion  is 
abandoned  by  the  corporation,  with  the  consent  of  the 
authorities  granting  the  right  of  way — ^such  abandou- 
ment  and  consent  to  be  in  writing. 

Note. — The  three  precedinpf  sections  are  founded  on 
Stats.  1863,  p.  207,  Sees.  1,  2,  8,  4,  6.  This  section  is 
also  based  on  Stats.  1870,  p.  482,  Sees.  1-6. 

603.  C5ties  and  towns  in  or  through  which  street  May  make 
railroads  run  may  make  such  further  regulations  for  uiations 

•^  ^  and  rules. 

the  government  of  such  street  railroads  as  may  be 
necessary  to  a  ftill  enjoyment  of  the  franchise  and  the 
enforcement  of  the  conditions  provided  herein. 

NoTB.— Stats.  1870,  p.  483,  Sec.  10. 

504.  Any  corporation,  or  agent  or  employ^  there-  Penalty  for 
o^  demanding  or  charging  a  greater  sum  of  money  for  ing. 
fere  on  the  cars  of  such  street  railroad  than  that  fixed, 

as  provided  in  this  Title,  forfeits  to  the  person  from 
whom  such  sum  is  received,  or  who  is  thus  overcharged, 
the  sum  of  two  hundred  dollars,  to  be  recovered  in  a 
civil  action,  in  any  Justice's  Court  having  jurisdiction 
thereol^  against  the  corporation. 

NoTL—Stats.  1863,  p.  297,  Sec.  1. 

505.  Every  street  railroad  corporation  must  pro- 
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To  DTOvide  vide  and,  on  request,  fumiflh  to  all  persons  desiring  a 
SckeST'^  passage  on  their  cars  any  required  quantity  of  passen- 
ger tickets  or  checks,  each  to  be  good  for  one  ride. 
Penalty.  Any  corporation  failing  so  to  provide  and  furnish  tick- 
ets or  checks  to  any  person  desiring  to  purchase  the 
same,  at  not  exceeding  the  rate  hereinbefore  fixed, 
must  pay  to  such  person  the  sum  of  two  hundred  dol- 
lars, to  be  recovered  as  provided  in  the  preceding 
section. 

Note.— Stats.  1863,  p.  297,  Sec.  1. 


Trial, 
proof,  and 
limitation. 


606.  Upon  the  trial  of  any  action  for  the  forfeiture 
named  in  the  two  preceding  sections,  proof  that  the 
person  demanding  or  receiving  such  sum  of  money  as 
fere,  or  for  the  sale  of  such  ticket  or  check  was,  at  the 
time  of  making  such  demand  or  receiving  such  mon- 
eys, engaged  on  or  at  any  car,  omnibus,  or  vehicle  of 
any  milroad  belonging  to  such  corporation,  is  primary- 
evidence  that  such  person  so  demanding  or  receiving 
such  moneys  was  the  agent,  servant,  or  employe  of  the 
corporation  so  owning,  using,  or  employing  such  rail- 
road. 

Note.— stats.  1863,  p.  297,  Sees.  3,  5. 

607.  Every  city,  town,  or  city  and  county,  granting 
the  right  to  construct  street  railroads  within  its  limits, 
must  reserve  the  right  to  grade,  sewer,  pave,  macadam- 
ize or  otherwise  improve,  alter,  or  repair  the  streets  or 
highways  pennitted  to  be  used  by  the  corporation,  the 
work  to  be  so  done  by  the  city  or  town  as  to  obstruct 
the  railroad  as  little  as  possible,  and  when  such  works 
make  the  same  necessary,  the  corporation  must  shift  its 
rails  so  as  to  avoid  the  obstructions  made  thereby. 

Note.— Stats.  1870,  p.  483,  Sec.  9. 

License  to        508.     Each  street  railroad  corporation  must  pay  to 

be  paid  to  ,       .   .  ^    ,  . 

city  or  town  the  authontics  of  the  city,  town,  county,  or  city  and 
county,  as  a  license  upon  each  car,  such  sum  as  the  au- 
thorities may  fix,  not  exceeding  fifty  dpUars  per  annum 


City  or 
town  to 
reserve 
certain 
rights. 
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in  the  City  of  San  Francisco,  nor  more  than  twenty-  Same. 
five  dollai^s  per  annum  in  other  cities  or  towns.  Where 
any  street  raikoad  connects  or  runs  through  two  or 
more  cities  or  towns,  a  proportionate  or  equal  share  of 
such  license  tax  must  be  paid  to  each  of  the  cities  or 
towns;  and  no  such  license  tax  is  due  the  county  au- 
thorities where  the  same  is  paid  to  any  city  or  town 
authority. 

NoTE.—Stats.  1870,  p.  483,  Sec.  10. 

609.    The  right  to  lay  down  a  track  for  grading  pur-  Track  for 

.         .  .  -,    grading 

poses,  and  maintain  the  same  for  a  period  not  to  exceed  pufpobob. 
three  years,  may  be  granted  by  the  corpoj^te  authori- 
ties of  any  city  or  town,  or  city  and  county,  or  Super- 
visors of  any  city  or  county,  but  no  such  track  must 
remain  more  than  three  years  upon  any  one  sti*eet;  and 
it  must  be  laid  level  with  the  street,  and  must  be  opera- 
ted under  such  restrictions  as  not  to  interfere  with  the 
use  of  the  street  by  the  public.  The  corporate  authori- 
ties of  any  city  or  town,  or  city  and  county,  may  grant 
the  right  to  use  steam  or  any  other  motive  power  in 
propelling  the  cars  used  on  such  grading  track,  when 
public  convenience  or  utility  demands  it,  but  the  rea- 
sons therefor  must  be  set  forth  in  the  ordinance,  and 
the  right  to  rescind  the  ordinance  at  any  time  reserved. 

Note.— Stats.  1870,  p.  483,  Sec.  11.  • 

510.  All  the  provisions  of  Title  HI  of  this  Part  are  what 
applicable  to  street  railroads,  unless  where  street  rail-  SrTitie  m 

are 

roads  are  therein  specially  excepted,  or  the  provisions  applicable 
are  palpably  inapplicable.  railroads. 

511.  When  a  street  railroad  is  constructed,  owned.  Title 

or  operated  by  any  natural  person,  this  Title  is  appli-  to  Satw-af 
cable  to  such  person  in  like  manner  as  it  is  applicable  aiii^«  ^Hh 

^  A  ir  corpora- 

to  corporations.  ^^^' 
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Three 
Commis- 
Bionen  to 
act  with 
Surveyor. 


Barney  and 
map  to  be 
filed  and 
approTod 
b^Saper* 
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TITLE    V. 

WAGON   ROAD    CORPORATIONS. 

Section  512.  Three  Commissioners  to  act  with  Surveyor. 

513.  Survey  and  map  to  be  filed  and  approved  by  Supervi- 

sors. 

514.  Tolls,  etc.,  to  be  collected.    Penalty  for  taking  unlaw- 

ful tolls. 

515.  No  tolls  to  be  charged  on  highways  or  public  roads. 

516.  Rates  of  toll  to  be  posted  at  gate. 

517.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

518.  Toll  gatherer  not  to  detain  any  person  unnecessarily. 

519.  Persons  avoiding  tolls  to  pay  five  dollars. 

520.  Penalties  for  trespasses  on  property  of  corporaUon. 

521.  When  capital  invested  is  repaid,  tolls  to  be  reduced, . 

etc. 

522.  May  mortgage  and  hypothecate  corporate  property. 

523.  This  Title  applies  to  natural  persons  as  well  as  corpora- 

tions. 

512.  Three  Commissioners  must  act  in  conjunction 
with  the  Surveyor  of  the  corporation,  two  to  be  ap- 
pointed by  the  Board  of  Supervisors  of  the  county 
through  which  the  road  is  to  run  and  one  by  the  cor- 
poration, who  must  lay  out  the  proposed  road  and 
report  their  proceedings,  together  with  a  map  of  the 
road,  to  the  Super\d8ors  who  appointed  them,  as  pro- 
vided in  the  succeeding  section. 

Note.— Stats.  1853,  p.  114,  Sec.  2. 

513.  When  the  route  is  surveyed,  a  map  thereof 
must  be  submitted  to  and  filed  with  the  Board  of 
Supervisors  of  each  county  through  or  into  which  the 
road  runs,  giving  its  general  course  and  the  principal 
points  to  or  by  which  it  runs,  and  its  width,  which 
must  in  no  case  exceed  one  hundred  feet,  and  the 
Supervisors  must  either  approve  or  reject  the  survey. 
If  approved,  it  must  be  entered  of  record  on  the  jour- 
nal of  the  Board,  and  such  approval  authorizes  the  use 
of  all  public  lands  and  highways  over  which  the  sur- 
vey runs;  but  the  Board  of  Supervisors  must  require 
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the  corporation,  at  its  own  expense,  and  the  corpora-  Sam«. 
tion  must  so  change  and  open  the  highway  so  taken 
and  used  as  to  make  the  same  as  good  as  they  were 
before  the  appropriation  thereof;  and  must  so  construct 
all  crossings  of  public  highways  over  and  J^y  its  road, 
and  its  toll  gates,  as  not  to  hinder  or  obstruct  the  use 
of  the  same. 

Note.— Stats.  1S54,  p.  74,  Sec.  1. 

514.     All  wagon  road  corporations  may  bridge  or  Toils,  etc.. 
keep  ferries  on  streams  on  the  line  of  their  road,  and  coUeetod. ' 
must  do  all  things  necessary  to  keep  the  same  in 
repair.     They  may  take  such  tolls  only  on  their  road, 
ferries,  or  bridges  as  are  fixed  by  the  Board  of  Super- 
visors of  the  proper  county  through  which  the  road 
passes  or  in  which  the  ferry  or  bridge  is  situate,  except 
that  in  the  Counties  of  Trinity,  Shasta,  Klamath,  Butte, 
Siskiyou,  Del  Iforte,  Plumas,  Humboldt,  and  Sierra 
the  Directors  may  fix  their  own  tolls;  but  in  no  case 
must  the  tolls  be  more  than  sufficient  to  pay  fifteen  per 
cent  nor  less  than  ten  per  cent  per  annum  on  the  cost 
of  construction,  after  paying  for  repairs  and  other  ex- 
penses for  attending  to  the  road,  bridges,  or  ferries. 
If  tolls,  other  than  as  herein  provided,  are  charged  or  penalty  for 
demanded,  the  corporation  forfeits  its  franchise,  and  unUirfai 
must  pay,  to  the  party  so  charged,  one  hundred  dollars 
as  liquidated  damages. 

NoTK.— Stats.  1857,  p.  280,  Sec.  1. 

616.    When  any  highway  or  public  road  is  taken  no  toils  to 
and  used  by  any  wagon  road  corporation  as  a  part  of  ^  ^*^«*** 
its  road,  the  corporation  must  not  place  a  toll  gate  on  0M>ubiw 
or  take  tolls  for  the  use  of  such  highway  or  public  road 
by  teamsters,  travelers,  drovers,  or  any  one  transport- 
ing property  over  the  same. 

Note.— Stats.  1853,  p.  114,  Sec.  8. 

616.     The  corporation  must  affix  and  keep  up,  at  or 
21 
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RatcBof      over  each  gate,  or  in  some  conspicuous  place,  so  as  to 
posted  at      fee  Conveniently  read,  a  printed  list  of  the  rates  of  toll 
levied  and  demanded. 

Note.— Stats.  1858,  p.  176,  Sec.  30. 

Toll  617.     Each  toll  gatherer  may  prevent  from  passing 

gatherer 

may  detain  throuofh  his  fifatc  persons  leading:  or  drivine  animals  or 
payHouf'^     vehicles  subject  to  toll,  until  they  shall  have  paid, 
respectively,  the  tolls  authorized  to  be  collected. 

NoTK.— State.  1853,  p.  176,  Sec.  29. 

Toll  518.     Every  toll  gatherer  who,  at  any  gate,  unrea- 

doti^         sonably  hinders  or  delays  any  traveler  or  passenger  lia^ 

necewarSy.  ^^^  ^  *^^  payment  of  toll,  or  demands  or  receives 

from  any  person  more  than  he  is  authorized  to  collect, 

for  each  offense  forfeits  the  sum  of  twenty-five  dollars 

to  the  person  aggrieved. 

Note.— Stats.  1853,  p.  176,  Sec.  81. 

Persons  519.     Evcry  person  who,  to  avoid  the  payment  of 

touJ  to"uay   the  legal  toll,  with  his  team,  vehicle,  or  horae,  tmns 

five  dollars. 

out  of  a  wagon,  turnpike,  or  plank  road,  or  passes  any 
gate  thereon  on  ground  adjacent  thereto,  and  again 
enters  upon  such  road,  for  each  offense  forfeits  the  sum 
of  five  dollars  to  the  corporation  injured. 

Note.— Stats.  1853,  p.  176,  Sec.  83. 

Penaitiee         ^^0.     Every  person  who: 

tfeepassoR         1.  Willfully  breaks,  cuts   down,  defaces,  or  injures 
of  corpora-   any  mile  stone  or  post  on  any  wagon,  turnpike,  or  plank 
road;  or, 

2.  Willfully  breaks  or  throws  down  any  gate  on  such 
road;  or, 

3.  Bigs  up  or  injures  any  part  of  such  road  or  any- 
thing thereunto  belonging;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon 
without  having  paid  the  legal  toll; 

For  each  offense  forfeits  to  the  corporation  injured 
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the  sum  of  twenty-five  dollars,  in  addition  to  the  dam- 
ages resulting  from  his  wrongful  act. 

Note.— Stats.  1853,  p.  176,  Sec.  32. 

521.     The  entire  revenue  derived  from  the  road  when 

capital 

shall  be  appropriated;  first,  to  repayment  to  the  cor-  |jj|**g^ 
j)oration  the  costs  of  its  construction,  with  fifteen  per  }Sj}i^^* 
cent  per  annum  interest  thereon,  together  with  the  ®*^ 
incidental  expenses  incurred  in  collecting  tolls  and 
keeping  the  road  in  repair.    When  the  repayment  is 
completed,  the  tolls  must  be  so  reduced  as  to  raise  no 
more  than  an  amount  sufficient  to  pay  incidental  ex- 
penses and  to  keep  the  road  in  good  repair. 

Note.— Stats,  1863,  p.  114,  Sec.  4. 

622.     The  corporation  may  mortgage  or  hypothe-  May 

m  ortffaffo 

cate  its  road  and  other  property  for  funds  with  which  awi  hy- 
pothecate 

to  construct  or  repair  their  road,  but  no  mortffaffe  or  corporate 

^  '  o   o  property. 

hypothecation  is  valid  or  binding  unless  at  least  twenty- 
five  per  cent  of  the  capital  stock  subscribed  has  been 
paid  in  and  invested  in  the  construction  of  the  road 
and  appurtenances,  and  then  only  after  an  affirmativfe 
vote  of  two  thirds  of  the  capital  stock  subscribed. 

Note.— Stats.  1853,  p.  173,  Sec.  19. 

523.     When  a  wagon,  turnpike,  or  plank  road  is  ThisTuie 
constructed,  owned,  or  operated  by  any  natural  person  natural 
this  Title  is  applicable  to  such  person  in  like  manner  weii  m  cor- 

*  ^  It  porations. 

as  it  is  applicable  to  corporations. 


TITLE    VI. 

£BID6E,  FERRY,  WHARF,  CHUTE,  AND  PIER  CORPORA- 
TIONS. 

Sjkction  528.  Corporation  to  obtain  license  from  Supervisors. 
529.  In  what  contingencies  corporate  existence  ceases. 


164 


Civil  Code, 


Corpora- 
tion to 
obtain 
license 
from  So- 
perrisors. 


In  what 

continipen- 

cioB 

corporate 

existence 

ceases. 


President 
and 
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Section  580.  President  and  Secretary  to  make  annual  report,  and 

what  to  contain.    Damages  for  failing  to  report. 
531.  This  Title  to  apply  to  natural  persons  alike  with  corpo- 
rations. 

528.  No  corporation  must  construct  or  take  tolls 
on  a  bridge,  ferry,  wharf,  chute,  or  pier  until  authority 
is  granted  therefor  by  the  Supervisors. 

Note.— Stats.  1858,  p.  120,  Sec.  1;    1870,  p.  526, 
Sec.  1. 

629.  Every  such  corporation  ceases  to  be  a  body 
corpomte: 

1.  If,  within  six  months  from  filing  its  articles  of 
incorporation,  it  has  not  obtained  such  authority  fix)m 
the  Board  of  Supervisors;  and  if,  within  one  year 
thereafter,  it  has  not  commenced  the  construction  of 
the  bridge,  wharf,  chute,  or  pier,  and  actually  expended 
thereon  at  least  ten  per  cent  of  the  capital  stock  of 
the  corj)oration; 

2.  If,  within  three  years  from  filing  the  articles  of 
incorporation,  the  bridge,  wharf^  chute,  or  pier  is  not 
completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the 
corporation  is  destroyed,  it  is  not  reconstructed  and 
ready  for  use  within  three  years  thereafter; 

4.  K  the  ferry  of  any  such  corporation  is  not  in 
running  order  within  three  months  after  authority  is 
obtained  to  establish  it,  or  if  at  any  time  thereafl:er  it 
ceases,  for  a  like  term  consecutively,  to  perform  the 
duties  imposed  by  law. 

NoTB.— stats.  1850,  p.  347,  Sec.  169. 

630.  The  President  and  Secretary  of  every  bridge, 
ferry,  wharf,  chute,  or  pier  corporation,  must  annually, 
under  oath,  report  to  the  Board  of  Supervisors  of  the 
county  in  which  the  articles  of  incorporation  are  filed: 

1.  The  cost  of  constructing  and  providing  all  neces- 
sary appendages  and  appurtenances  for  their  bridge, 
ferry,  wharf,  chute,  or  pier; 
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2.  The  amount  of  all  moneys  expended  thereon,  since  Same. 
its  construction,  for  repairs  and  incidental  expenses; 

8.  The  amount  of  their  capital  stock,  how  much  paid 
in,  and  how  much  actually  expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls  and 
from  all  other  sources,  stating  each  separately; 

6.  The  amount  of  dividends  made,  and  the  indebt- 
edness of  the  corporation,  specifying  for  what  it  was 
incurred; 

6.  Such  other  facts  and  particulars  respecting  the 
business  of  the  corporation  as  the  Board  of  Supervi- 
sors may  require. 

This  report  the  President  and  Secretary  must  cause 
to  be  published  for  four  weeks  in  a  daily  newspaper 
published  nearest  the  bridge,  ferry,  wharf,  pier,  or 
chute,  if  required  by  order  of  the  Board  of  Supervi- 
sors. A  &ilure  to  make  such  report  subjects  the  cor-  Bamaffoe 
poration  to  a  penalty  of  two  hundred  dollars;  and  for  to  report, 
every  week  permitted  to  elapse  after  such  feilure,  an 
additional  penalty  of  fifty  dollars;  payable  in  each  case 
to  the  county  from  which  the  authority  of  the  corpora- 
tion was  derived.  All  such  cases  must  be  reported  by 
the  Board  of  Supeiwisors  to  the  District  Attorney,  who 
must  commence  an  action  therefor. 

Note.— Stata.  1850,  p.  347,  Sees.  170-173. 

531.  When  a  bridge,  ferry,  wharf,  chute,  or  pier  is  Thi«  Title 
constructed,  operated,  or  owned  by  a  natural  person,  to  natural 
this  Title  is  applicable  to  such  person  in  like  manner  Jj^^i^ 
as  it  is  appUcable  to  corporations.  ^^^ 


TITLE  VII. 

TELEGRAPH  CORPORATIONS. 

Section  536.  May  use  right  of  way  along  waters,  roads,  and  high- 
ways. 
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Skction  587.  Persons  liable  for  damages  for  injuring  telegraph  prop- 
erty. 

588.  Party  guilty  of  willful  and  malicious  injury,  liable  to 

one  hundred  times  actual  damages. 

589.  Conditions  on  which  damage  to  sub-aqueous  cable  may 

be  recovered. 

540.  May  dispose  of  certain  rights. 

541.  Rates  of  charges  to  be  fixed,  and  how  published. 

536.  Telegraph  corporations  may  construct  lines  of 
telegraph  along  and  upon  any  public  road  or  highway, 
along  or  across  any  of  the  waters  or  lands  within  this 
State,  and  may  erect  poles,  posts,  piers,  or  abutments 
for  supporting  the  insulators,  wires,  and  other  neces- 
sary fixtures  of  their  lines,  in  such  manner  and  at  such 
points  as  not  to  incommode  the  public  use  of  the  road 
or  highway,  or  interrupt  the  navigation  of  the  waters. 

Note.— Stats.  1857,  p.  171,  Sec.  i. 

537.  Any  person  who  injures  or  destroys,  through 
want  of  proper  care,  any  necessary  or  useful  fixture  of 
any  telegraph  corporation,  is  liable  to  the  corporation 
for  all  damages  sustained  thereby.  Any  vessel  which, 
by  dragging  its  anchor  or  otherwise,  breaks,  injures,  or 
destroys  the  sub-aqueous  cable  of  a  telegraph  corpora- 
tion, subjects  its  owner  to  the  damages  hereinbefore 
specified. 

NoTR.— Stats.  1850,  p.  347,  Sec.  152;  1857,  p.  171,  Sec. 
2;  1862,  p.  290,  Sec.  8. 

538.  Any  person  who  willfully  and  maliciously  does 
any  injury  to  any  telegraph  property  mentioned  in  the 
preceding  section,  is  liable  to  the  corporation  for  one 
hundred  times  the  amount  of  actual  damages  sustained 
thereby,  to  be  recovered  in  any  Court  of  competent 
jurisdiction. 

Note.— Stats.  1802,  p.  290,  Sec.  8. 

539.  No  telegraph  corporation  can  recover  damages 
for  the  breaking  or  injury  of  any  sub-aqueous  telegraph 
cable,  unless  such  corporation  has  previously  erected, 
on  either  bank  of  the  waters  under  which  the  cable  is 
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placed,  a  monument,  indicating  the  place  where  the 
cable  lies,  and  publishes  for  one  month  in  some  news- 
paper most  likely  to  give  notice  to  navigators,  a  notice 
giving  a  description  and  the  purpose  of  the  monuments, 
and  the  general  course,  landings,  and  tennini  of  the 
cable. 

Note.— Stats.  1857,  p.  171,  Sec.  3. 

640.  Any, telegraph  corporation  may  at  any  time,  j^^y 
with  the  consent  of  the  persons  holding  two  thirds  of  ceSSn  ^^ 
the  issued  stock  of  the  corporation,  sell,  lease,  assign,  "* 
transfer,  or  convey  any  rights,  privileges,  franchises,  or 
property  of  the  corporation,  except  its  corporate  fi'an- 
chise. 

NoTE.--Stat8. 1861,  p.  84,  Sec.  6. 

641 .  Every  telegraph  corporation  must  fix  uniform 

rates  of  charges  for  transmitting  messages  propoilion-  jf**^*^** 
ate  to  the  number  of  miles  the  same  are  sent,  which  JSbiuhed. 
must  be  uniform  throughout  the  State,  and  publish 
them  by  posting  such  rates  at  each  of  their  offices  in 
use. 


TITLE  VIII. 

WATEB  AND  CANAL  CORPORATIONS. 

Section  548.  Corporation  may  obtain  contract  to  supply  city  or  town. 

549.  Duties  of  coi-poration.    Rates  fixed  by  Commissioners. 

550.  Right  to  use  streets,  ways,  alleys,  and  ruads. 

551.  To  build  and  keep  bridges  in  repair. 

648.    No  corporation  formed  to  supply  any  city,  corpora- 
dty  and  county,  or  town  with  water  must  do  so  unless  obtain 

contract  to 

previously  authorized  by  an  ordinance  of  the  authori-  J^  town°*** 
ties  thereof^  or  unless  it  is  done  in  conformity  with  a 
contract  entered  into  between  the  city,  city  and  county, 
or  town  and  the  corporation.     Contracts  so  made  are 
vahd  and  binding  in  law,  but  do  not  take  from  the  city, 
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Duties  of 
corpora- 

tiOB. 


city  and  county,  or  town  the  right  to  regulate  the  rates 
for  water,  nor  must  any  exclusive  right  be  granted. 
No  contract  or  grant  must  be  made  for  a  term  exceed- 
ing fifty  years. 

Note.— Stats.  1852,  p.  171,  Sec.  8. 

649.  All  corporations  fonned  to  supply  water  to 
cities  or  towns  must  furnish  pm^e  fresh  water  to  the 
inhabitants  thereof  for  family  uses,  so  long  as  the  sup- 
ply permits,  at  reasonable  rates  and  without  distinction 
of  persons,  upon  proper  demand  therefor;  and  must 
furnish  water,  to  the  extent  of  their  means,  in  case  of 
Raton  fixed  fire  or  other  great  necessity,  free  of  charge.  The  rates 
miMioners.  to  be  charged  for  water  must  be  determined  by  a 
Board  of  Commissioners,  to  be  selected  as  follows: 
Two  by  the  city  and  county,  or  city  or  town  authori- 
ties, and  two  by  the  water  company;  and  in  case  they 
cannot  agree  to  the  valuation  they  must  choose  a  fifth 
member  of  the  Board;  if  the  four  Commissioners  can- 
not agree  upon  a  fifth,  then  the  County  Judge  of  the 
county  must  appoint  such  fifth  person.  The  decision 
of  the  majority  of  the  Board  determines  the  rates  to 
be  charged  for  water  for  one  year,  and  until  new  rates 
are  established.  The  Board  of  Supervisora,  or  the 
proper  city  or  town  authorities,  may  prescribe  other 
proper  rules  relating  to  the  delivery  of  water,  not  in- 
consistent with  the  laws  of  this  State. 

Note.— Stats.  1858,  p.  219,  Sec.  4. 

Right  to  550.     Any  corporation  created  under  the  provisions 

ways,  of  this  Part,  for  the  purposes  named  in  this  Title,  sub- 

and  roads,  ject  to  the  reasonable  direction  of  the  Board  of  Super- 
visors, or  city  or  town  authorities,  as  to  the  mode  and 
manner  of  using  such  right  of  way,  may  use  so  much 
of  the  streets,  ways,  and  alleys  in  any  town,  city,  o» 
city  and  county,  or  any  public  road  therein,  as  may  be 
necessary  for  laying  pipes  for  conducting  water  into 
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any  such  town,  city,  or  city  and  county,  or  through  or. 
into  any  part  thereof. 

Note.— Stats.  1868,  p.  220,  Sec.  5. 

651.    Every  water  or  canal  corporation  must  con-  To  buna 

and  keep 

struct  and  keep  in  good  repair,  at  all  times,  for  public  bnd^  m 
use,  across  their  canal,  flume,  or  water  pipe,  all  of  the 
bridges  that  the  Board  of  Supervisors  of  the  county  in 
which  such  canal  is  situated  may  require,  the  bridges 
being  on  the  lines  of  public  highways  and  necessary 
for  public  uses  in  connection  with  such  highways;  and 
all  waterworks  must* be  so  laid  and  constructed  as  not 
to  obstruct  public  highways. 

Note.— State.  1862,  p.  541,  Sec.  4. 


TITLE  IX. 

HOMESTEAD  CORPORATIONS. 

Section  557.  Time  of  corporate  existence. 

558.  By-laws  must  specify  time  for  and  amount  of  payment 

of  installments,  and  penalty  for  failure  to  pay.    By- 
laws to  be  furnished  to  any  member  on  demand. 

559.  Advertisement  and  sale  of  delinquent  and  forfeited 

shares. 

560.  May  borrow  and  loan  ftinds — how,  and  for  what  time. 

561.  Minor  children,  wards,  and  married  women  may  own 

stock. 

562.  Forfeiture  for  speculating  in  or  owning  lands  exceeding 

two  hundred  thousand  dollars. 

563.  When  corporation  is  terminated,  and  how. 

564.  Payment  of  premiums. 

565.  Annual  report  to  be  published. 

566.  Publication  in  certain  cases. 

557.     Corporations  organized  for  the  purpose  of  ac-  ti^^  ^f 
quiring  lands  in  large  tracts,  paying  oflF  encumbrances  exMtenoe. 
thereon,  improving  and  subdividing  them  into  home- 
stead lots  or  parcels,  and  distributing  them  among  the 

22 
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shareholders,  and  for  the  accumulation  of  a  fund  for 
such  purposes,  are  known  as  homestead  corporations, 
and  must  not  have  a  corporate  existence  for  a  longer 
period  than  ten  years. 

Note.— Stats.  1861,  p.  667,  Sees.  1, 3;  1867-8,  p.  539, 
Sec.  1. 

By-iHWB  558.     Such  corporations  must  specify  in  their  by- 

tfmeJSr  ^^^®  *^®  timcs  when  the  installments  of  the  capital 
amount  of  stock  are  payable,  the  amount  thereof,  and  the  fines, 
fiSSf"*  ^^  penalties,  or  forfeitures  incurred  in  case  of  de&ult.  A 
By-iawato  printed  copy  of  the  articles  of  incorporation  and  by- 
niahed,  etc.  laws  must  be  fumishcd  to  any  shareholder  on  demand. 

men?  MuT  ^^^'  Whenever  any  shares  of  stock  are  declared 
d^Hnquent  forfeited  by  resolution  of  the  Board  of  Directors,  the 
finfeited  Dircctors  may  advertise  the  same  for  sale,  giving  the 
name  of  the  subscriber  and  the  number  of  shares,  by 
notice  of  not  less  than  three  weeks,  published  at  least 
once  a  weel<f  in  a  newspaper  of  general  circulation  in 
the  city,  town,  or  county  where  the  principal  place  of 
business  of  such  corporation  is  located.  Such  sale  must 
be  made  at  auction,  under  the  direction  of  the  Secre- 
tary of  the  company.  The  corporation,  may  be  a  bid- 
der, and  the  shares  must  be  disposed  of  to  the  highest 
bidder  for  cash.  Ko  defect,  informality,  or  irregularity 
in  the  proceedings  respecting  the  sale  invalidates  it,  if 
notice  is  given  as  herein  provided.  After  the  sale  is 
made  the  Secretary  must,  on  receipt  of  the  purchase 
money,  transfer  to  the  pm'chaser  the  shares  sold,  and 
after  deducting  from  the  proceeds  of  such  sale  all  in- 
stallments then  due,  and  all  expenses  and  charges  of 
sale,  must  hold  the  residue  subject  to  the  order  of  the 
delinquent  subscriber. 

Note.— Stats.  1868-4,  p.  492;  1867-8,  p.  640,  Sec.  1. 

560.  Homestead  corporations  may  borrow  money 
for  the  purposes  of  the  corporation,  not  Receding  at 
any  one  time  one  fourth  of  the  aggregate  amount  of 
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the  shares  or  parts  of  shares  actually  paid  in,  and  the  May 

*  .  borrow  and 

income  thereof;  no  greater  rate  of  interest  must  be  j}J°^4°J' 
paid  therefor  than  twelve  per  cent  per  annum.  For  fiml^** 
the  purpose  of  completing  the  purchase  of  lands  in- 
tended to  be  divided  and  distributed,  they  may  bor- 
row on  the  security  of  their  shares  on  the  land  thus 
pm'chased,  or  that  owned  by  the  corporation  at  the 
time  of  procuring  the  loan,  any  sum  of  money  which, 
together  with  the  interest  contracted  to  become  due 
thereon,  will  not  exceed  ninety  per  cent  of  the  unpaid 
amount  subscribed  by  the  shareholders;  but  no  loan 
must  be  made  to  the  corporation  for  a  term  extending 
beyond  that  of  its  existence. 

NOTK.— stats.  1870,  p.  474,  Sec.  1;  1861,  p.  567,  Sec.  5. 

661.  Such  shares  of  stock  in  homestead  corpora-  Minor 
tions  as  may  be   acquired  by  children,  the   cost  of  ward?,  and 
which,  and  the  deposits  and  assessments  on  which  are  women 

'  A  may  own 

paid  jfrom  the  personal  earnings  of  the  children,  or  ^^^^• 
with  gifts  from  persons  other  than  their  male  parents, 
may  be  taken  and  held  for  them  by  their  parents  or 
guardians.  Married  women  may  hold  such  shares  as 
they  acquire  with  their  personal  earnings,  or  those  of 
their  children,  voluntarily  bestowed  therefor,  or  from 
property  bequeathed  or  given  to  them  by  persons  other 
than  their  husbands. 

Note.— Stats.  1861,  p.  567,  Sec.  6. 

m 

662.  Homestead  corporations  must  not  purchase  Forfoituro 

1        It  1  •  •  -IT  /»  1  forepocu- 

and  sell,  or  otherwise  acquire  and  dispose  of  real  prop-  lating  in  or 
erty,  or  any  interest  therein,  or  any  personal  property,  ^g^^„g 
for  the  sole  purpose  of  speculation  or  profit.    Nor  must  hundred* 

T_  ±1  J.  J.'  i_u"       thooaand 

any  such  corporation  at  any  one  time  own  or  hold,  m  doUars. 
trust  or  otherwise,  for  its  purposes,  real  property,  or  any 
interest  therein,  which  in  the  aggregate  exceeds  in 
cash  value  the  sum  of  two  hundred  thousand  dollars. 
For  any  violation  of  the  provisions  of  this  section,  cor- 
porations forfeit  their  corporate  rights  and  powers.    On 
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the  application  of  any  citizen  to  a  Court  of  competent 
jurisdiction  such  forfeiture  may  be  adjudged,  and  the 
judgment  carries  with  it  costs  of  the  proceedings. 

When  cor-  663.  Except  for  the  purpose  of  winding  up  and 
te?Sd  settling  its  affairs,  eyery  homestead  corporation  must 
^^^'  terminate  at  the  expiration  of  the  time  fixed  for  its 

existence  in  the  articles  of  incorporation,  or  when  dis- 
solved as  provided  in  this  Part.  No  dividend  of  funds 
must  be  made  on  tenni  nation  of  its  corporate  exist- 
ence, until  its  debts  and  habilities  are  paid;  and  upon 
the  final  settlement  of  the  affairs  of  the  corporation, 
or  upon  the  tennination  of  its  corporate  existence,  the 
Directors,  in  such  manner  as  they  may  determine,  must 
divide  its  property  among  its  shareholders  in  propor- 
tion to  their  respective  interests,  or,  upon  the  applica- 
tion of  a  majority  in  interest  of  the  stockholders,  must 
sell  and  dispose  of  any  or  all  of  the  real  estate  of  the 
corporation  upon  such  terms  as  may  be  most  conducive 
to  the  interests  of  alUthe  stockholders,  and  must  con- 
vey the  same  to  the  purchaser,  and  distribute  the  pro- 
ceeds among  the  shareholders,  or  may  at  any  time, 
when  best  for  the  interests  of  all  the  shareholders, 
cause  the  lands  of  the  corporation  to  be  subdivided 
into  lots  and  distributed,  by  sale  for  premiums,  at  auc- 
tion or  otherwise,  among  the  shareholders. 

Note.— Stats.  1861,  p.  567,  Sec.  7;  1870,  p.  474,  Sec.  1. 

Payment  of  564.  Such  premiums  on  lots  may  be  made  payable 
at  the  time  they  are  bid  off,  and,  if  not  so  paid  on  any 
lot  of  land,  the  Directors  may  immediately  offer  the 
same  for  sale  again.  If  made  payable  at  a  future  day, 
and  any  shareholder  fails  to  pay  his  bid  on  the  day  the 
same  is  made  due  and  payable,  the  Directors  may  ad- 
vertise and  sell  the  shares  of  stock  representing  the 
lots  of  land  on  which  the  premiums  remain  unpaid,  in 
the  manner  provided  in  the  by-laws  for  the  sale  of 


premiuma. 
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shares  on  account  of  delinquent  installments  and  pre- 
miums. 

KoTK.— Stats.  1870,  p.  474,  Sec.  1. 

665.  The  actual  financial  condition  of  all  home-  Annual 

report  to  be 

stead  corporations  must,  by  the  Directors  thereof  be  pabUshod. 
published  annually  in  the  [a]  newspaper  published  at 
the  principal  place  of  business  of  the  corporation,  for 
four  weeks,  if  published  in  a  weekly,  and  two  weeks, 
if  published  in  a  daily .^  The  statement  must  be  made 
up  to  the  end  of  each  year,  and  must  be  verified  by 
the  oath  of  the  President  and  Secretary,  showing  the 
items  of  property  and  liabilities. 

Note.— Stats.  1861,  p.  567,  Sec.  8. 

666.  In  any  case  in  which  a  publication  is  required,  Pnbiica- 
and  no  newspaper  is  published  at  the  principal  place  of  ^n^^^ 
business,  the  publication  may  be  made  in  a  paper  pub- 
lished in  an  adjoining  county. 


ciue8. 


TITLE    X. 

SAVINGS  AND   LOAN    CORPORATIONS.  ' 

Sectioit  571.  May  loan  money — on  what  terms,  how,  and  to  whom, 

and  how  long. 

572.  Capital  stock,  and  rights  and  privileges  thereof. 

573.  No  dividends,  except  from  surplus  profits.    To  contract 

no  liability,  except  for  deposits. 

574.  Property  which  may  be  owned  by  corporations,  and 

how  disposed  of.    Restrictions  in  purchases  as  pro- 
vided above. 

575.  Married  women  and  minors  may  own  stock  in  their 

own  right. 

576.  May  issue  transferable  certificates  of  deposit.    Special 

certificates. 

577.  To  provide  Reserve  Fund  for  the  payment  of  losses. 

578.  Prohibition  on  Director  and  ofi&cer,  and  what  vacates 

ofiELce. 

579.  Definition  of  phrase  "create  debts.'' 
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May  loan         571.     CorporatioDfl  organized  for  the  purpose   of 

money.  •  *  *^  ^       ^ 

temp  how  accumulating  and  loaning  the  funds  of  their  members, 
whom,  and  Stockholders,  and  depositors,  may  loan  and  invest  the 
how  long,  fmj^g  thereof,  receive  deposit*  of  money,  loan,  invest, 
and  collect  the  same,  with  interest,  and  may  repay 
depositor  with  or  without  interest.  No  such  corpora- 
tion must  loan  money,  except  on  adequate  security  on 
real  or  personal  property,  and  such  loan  must  not  be 
for  a  longer  period  than  six  years. 

Note.— Stats.  1862,  p.  199,  Sees.  4,  5;  1864,  p.  158, 
Sec.  2. 


Capital 
stock,  Rnd 
rights  and 
priv'ilogoa 
thereof. 


No 

dividend, 

except 

from 

surplus 

protits. 


To  contract 
no  liability, 
except  for 
>its. 


depo^i 


572.  When  savings  and  loan  corporations  have  a 
capital  stock  specified  in  their  articles  of  incoi^poration, 
certificates  of  the  ownership  of  shares  may  be  issued; 
and  th^  rights  and  privileges  to  be  accorded  to, 
and  the  obligations  to  be  imposed  upon,  such  capital 
stock,  as  distinct  from  those  of  depositors,  must  be 
fixed  and  defined,  either  in  the  articles  of  incorpora- 
tion or  in  the  by-laws. 

Note.— Stats.  1862,  p.  203,  Sec.  17. 

6^3.  The  Directors  of  savings  and  loan  corpora^ 
tions  may,  at  such  times  and  in  such  manner  as  the  by- 
laws prescribe,  declare  and  pay  dividends  of  so  much 
of  the  profits  of  the  corporation,  and  of  the  interest 
arising  from  the  capital  stock  and  deposits,  as  may  be 
appropriated  for  that  purpose  under  the  by-laws  or 
under  their  agreements  with  depositors.  The  Direc- 
tors must  not  contract  any  debt  or  liability  against  the 
corporation  for  any  purpose  whatever,  except  for  de- 
posits. The  capital  stock  and  the  assets  of  the  corpo- 
ration are  a  security  to  depositors  and  stockholders, 
depositors  having  the  priority  of  security  over  the 
stockholders,  but  the  by-laws  may  provide  that  the 
same  secmity  shall  extend  to  deposits  made  by  stock- 
holders. 

Note.— Stats.  1870,  p.  130,  Sec.  1;  1862,  p.  199,  Sec. 
10;  1862,  p.  199,  Sec.  22. 
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674.    Savings  and  loan  corporations  may  purchase,  Property 
hold,  and  convey  real  and  personal  property,  as  follows:  ^®  J^r^wa- 

1.  The  lot  and  building  in  which  the  business  of  the  ho^^**"* 
corporation  is  canned  on,  the  cost  of  which  must  not  ^^^°'    ^^' 
exceed  one  hundred  thousand  dollars;    except,  on  a 

vote  of  two  thirds  of  the  stockholders,  the  corporation 
may  increase  the  sum  to  an  amount  not  exceeding  two 
hundred  and  fifty  thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged,  or 
conveyed  to  it  in  trust,  for  its  benefit,  in  good  fiiith, 
for  money  loaned  in  pursuance  of  the  regular  business 
of  the  corporation; 

8.  Such  as  may  have  been  purchased  at  sales  under 
pledges,  mortgages,  or  deeds  of  trust  made  for  its 
benefit,  for  money  so  loaned; 

4.  No  such  corporation  must  purchase,  hold,  or  con- 
vey real  estate  in  any  other  case  or  for  any  other  pur- 
pose; and  all  real  estate  described  in  Subdivision  8  of 
this  section  must  be  sold  by  the  corporation  within  five 
years  after  the  title  thereto  is  vested  in  it  by  purchase 
or  otherwise; 

6.  No  corporation  must  purchase,  own,  or  sell  per- 
sonal property,  except  such  as  may  be  requisite  for  its 
immediate  accommodation,  for  the  convenient  transac- 
tion of  its  business,  mortgages  on  real  estate,  bonds, 
securities,  or  evidences  of  indebtedness,  public  or  pri- 
vate, gold  and  silver  bullion,  and  United  States  mint 
certificates  of  ascertained  value,  and  evidences  of  debt 
issued  by  the  United  States;  * 

6.  No  corporation  must  purchase,  hold,  or  convey  Be«trio- 
bonds,  securities,  or  evidences  of  indebtedness,  public  purchwea 

as  provided 

or  private,  except  bonds  of  the  United  States,  of  the  a*>ovo. 
State  of  California,  and  of  the  counties,  cities,  or  cities 
and  counties,  or  towns  of  the  State  of  California,  unless 
such  corporation  has  a  capital  stock  or  reserved  fund, 
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or  both  capital  stock  and  reserved  fund,  paid  in,  of  not 
less  than  three  hundi'ed  thousand  dollars. 

Note.— Stats.  1862,  p.  199,  Sec.  13;  1864,  p.  158, 
Sec  3;  1865-8,  p.  626,  Sec.  1. 

Maniod  675.     Married  women  and  minors  may,  in  their  own 

women  and      ,  ,  ,    , 

minora        riffht,  make  and  draw  deposits  and  draw  dividends,  and 

may  own  o      ?  x  ? 

thSr  own     S^^^  Valid  Tcceipts  therefor. 

light. 

Note.— Stats.  1862,  p.  199,  Sees.  14, 15;  1864,  p.  158, 

Sec.  4;  1870,  p.  132,  Sees.  2,  3. 


May  issue 
transfera- 
ble 

certificates 
of  deposit. 

Special 
oertifieates. 


To  provide 
Kesenre 
Fund 
for  the 
payment 
of  losses. 


576.  Savings  and  loan  corporations  may  issue  gen- 
eral certificates  of  deposit,  which  are  transferahle,  as  in 
other  cases,  by  indorsement  and  delivery;  may  issue, 
when  requested  by  the  depositor,  special  certificates, 
acknowledging  the  deposit  by  the  person  therein  named 
of  a  specified  sum  of  money,  and  expressly  providing 
on  the  fiice  of  such  certificate  that  the  sum  so  deposited 
and  therein  named  may  be  transferred  only  on  the 
books  of  the  corporation;  payment  thereafter  made 
by  the  corporation  to  the  depositor  named  in  such  cer- 
tificate, or  to  his  assignee  named  upon  the  books  of  the 
corpomtion,  or,  in  case  of  death,  to  the  legal  repre- 
sentative of  such  person,  of  the  sum  for  which  such 
special  certificate  was  issued,  discharges  the  corpora- 
tion fi-om  all  ftirther  liability  on  account  of  the  money 
so  paid. 

Note.— Stats.  1867-8,  p.  459,  Sec.  1. 

577.  Savings  and  loan  corporations  may  prescribe 
by  their  by-laws  the  time  and  conditions  on  which 
repayment  is  to  be  made  to  depositors;  but  whenever 
there  is  any  call  by  depositors  for  repayment  of  a 
greater  amount  than  the  corporation  may  have  disposa- 
ble for  that  purpose,  the  Directors  or  oflicers  thereof 
must  not  make  any  new  loans  or  investments  of  the 
funds  of  the  depositors,  or  of  the  earnings  thereof  until 
such  excess  of  call  has  ceased.  The  Directors  of  any 
such  corporation  having  no  capital  stock  must  retain, 
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on  each  dividend  day,  at  least  five  per  cent  of  the  net  Same, 
profits  of  the  corporation,  to  constitute  a  Reserve  Fund, 
which  must  he  invested  in  the  same  manner  as  other 
funds  of  the  corporation,  and  must  be  used  toward  pay- 
ing any  losses  which  the  corporation  may  sustain  in 
pursuing  its  lawful  business.  The  corporation  may 
provide  by  its  by-laws  for  the  disposal  of  any  excess  in 
the  Reserve  Fund  over  one  hundred  thousand  dollars, 
and  the  final  disposal,  upon  the  dissolution  of  the  cor- 
poration, of  the  Reserve  Fund,  or  of  the  remainder 
thereof,  after  payment  of  losses. 

NoTK.— Stats.  1862,  p.  201,  Sec.  11;  1870,  pp.  523, 822. 

678.    No  Director  or  oflicer  of  any  savings  and  loan  Prohibition 

,       ,  ,  on  Direotor 

corporation  must,  directly  or  indirectly,  for  himself  or  and  officer, 
as  the  partner  or  agent  of  others,  borrow  any  of  the  J^J^J^ 
deposits  or  other  funds  of  such  corporation,  nor  must 
he  become  an  indorser  or  surety  for  loans  to  others, 
nor  in  any  manner  be  an  obligor  for  moneys  borrowed 
of  or  loaned  by  such  corporation.  The  oflice  of  any 
Director  or  officer  who  acts  in  contravention  of  the 
provisions  of  this  section  immediately  thereupon  be- 
comes vacant. 

670.     Receiving  deposits,  issuing  certificates  of  de-  Definitioii 
posit,  checks,  and  bills  of  exchange  and  the  like,  in  the  ^'weata 

^  '  '  ^  '  debt8.»» 

transaction  of  the  business  of  savings  and  loan  corpo- 
rations, must  not  be  construed  to  be  the  creation  of 
debts  within  the  meaning  of  the  phrase  "  create  debts," 
in  Section  309. 


23 
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TITLE    XI. 

MINING  CORPOBATIONS. 

Section  684.  Removal  of  the  principal  office  provided  for. 

585.  Directors  to  file  certificates  of  proceedings  in  offices  of 

County  Clerks  and  Secretary  of  State. 

586.  Transfer  agencies. 

587.  Stock  issued  at  transfer  agencies. 

684.  Every  mining  coi'poration  may  change  ita 
principal  place  of  business  from  one  county  or  city  to 
another,  within  this  State.  Before  such  removal  is 
made  the  consent  in  writing  of  the  holders  of  two 
thirds  of  the  capital  stock  must  be  obtained  and  filed 
in  the  office  of  the  corporation.  When  such  consent 
is  obtained,  notice  of  the  intended  removal  must  be 
published  for  thirty  days  in  some  newspaper  published 
at  the  principal  place  of  business  of  the  corporation, 
giving  the  name  of  the  county  or  city  where  it  is  then 
situated,  and  that  to  which  it  is  intended  to  remove  it. 

NoTK.— Stats.  1863-4,  p.  76,  Sec.  1. 

585.  When  the  publication  provided  for  in  the 
preceding  section  has  been  completed,  the  Directors 
of  the  corporation  must  file  in  the  offices  of  the  Clerks 
of  the  counties  from  and  to  which  such  change  has 
been  made,  and  in  the  office  of  the  Secretary  of  State, 
certified  copies  of  the  written  consent  of  the  stock- 
holders to  such  change,  and  of  the  notice  of  such 
change,  and  proof  of  publication;  also,  a  certificate 
that  the  proposed  removal  has  taken  place;  and  there- 
after the  principal  place  of  business  of  the  corpora- 
tion is  at  the  place  to  which  it  is  removed. 

Note.— Stats.  1863-4,  p.  76,  Sec.  2. 

686.  Any  corporation  organized  in  this  State  for 
the  purpose  of  mining  or  carrying  on  mining  opera- 
tions in  or  without  this  St-ate,  may  establish  and  main- 
tain agencies  in  other  States  of  the  United  States,  for 
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the  transfer  and  issuing  of  their  stock;  and  a  transfer  Same. 
or  issue  of  the  same  at  any  such  transfer  agency,  in 
accordance  with  the  provisions  of  its  by-laws,  is  valid 
and  binding  as  fully  and  eflfectually  for  all  purposes  as 
if  made  upon  the  books  of  such  corporation  at  its  prin- 
cipal office  within  this  State.  The  agencies  must  be 
governed  by  the  by-laws  and  the  Directors  of  the  cor- 
poration. 

Note.— Stats.  1863-4,  p.  429,  Sees.  1,  3. 

587.  All  stock  of  any  such  corporation,  issued  at  a  stock 
transfer  agency,  must  be  signed  by  the  President  and  transfer 
Secretary  of  the  corporation,  and  countersigned  at  the 
time  of  its  issue  by  the  agent  having  charge  of  the 
transfer  agency.  ISo  stock  must  be  issued  at  a  transfer 
agency  unless  the  certificate  of  stock,  in  lieu  of  which 
the  same  is  issued,  is  at  the  time  suiTendered  for  can- 
cellation. 

Note.— Stats.  1863-4,  p.  429,  Sec.  2. 
Stats.  1871-2,  p.  413: 

An  Act  for  the  protection  of  Miners. 

[ApproFod  March  16, 1872.] 

[Enacting  clause.] 

Section  1.  It  sliall  not  be  lawftil  for  any  corpora- 
tion, association,  owner,  or  owners  of  any  quartz  mining 
claims  within  the  State  of  California,  where  such  cor- 
poration, association,  owner,  or  owners  employ  twelve 
men  daily,  to  sink  down  into  such  mine  or  mines  any 
perpendicular  shaft  or  incline  beyond  a  depth  from  the 
surface  of  three  hundred  feet  without  providing  a  second 
mode  of  egress  from  such  mine,  by  shaft  or  tunnel,  to 
connect  with  the  main  shaft  at  a  depth  of  not  less  than 
one  hundred  feet  from  the  surface. 

Sec.  2.  It  shall  bo  the  duty  of  each  corporation, 
association,  owner,  or  owners  of  any  quartz  mine  or 
mines  in  this  State,  where  it  becomes  necessary  to  work 
such  mines  beyond  the  depth  of  three  hundred  feet,  and 
where  the  number  of  men  employed  therein  daily  shall 
be  twelve  or  more,  to  proceed  to  sink  another  shaft  or 
construct  a  tunnel  so  as  to  connect  with  the  main  work- 
ing shaft  of  such  mine  as  a  mode  of  escape  from  under- 
ground accident  or  otherwise.  And  all  corporations, 
associations,  owner,  or  owners  of  mines  as  aforesaid, 
working  at  a  greater  depth  than  three  hundred  feet,  not 
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haying  any  other  mode  of  egress  than  from  the  main 
shaft,  shall  proceed  as  herein  provided. 

Sec.  3.  When  any  corporation,  association,  owner, 
or  owners  of  any  quartz  mine  in  this  State  shall  fail  to 
provide  for  the  proper  egress  as  herein  contemplated, 
and  where  any  accident  shall  occur,  or  any  miner 
working  therein  shall  be  hurt  or  injured,  and  from  such 
injury  might  have  escaped  if  the  second  mode  of  egress 
had  existed,  such  corporation,  association,  owner  or 
owners  of  the  mine  where  the  injuries  shall  have  oc- 
curred, shall  be  liable  to  the  person  injured  in  all 
damages  that  may  accrue  by  reason  thereof;  and  an 
action  at  law  in  a  Court  of  competent  jurisdiction  may 
be  maintained  against  the  owner  or  owners  of  such 
mine,  which  owners  shall  be  jointly  or  severally  liable 
for  such  damages.  And  where  death  shall  ensue  from 
iiyuries  received  from  any  negligence  on  the  part  of  the 
owners  thereof  by  reason  of  their  failure  to  comply 
with  any  of  the  provisions  of  this  Act,  the  heirs  or 
relatives  surviving  the  deceased  may  commence  an 
action  for  the  recovery  of  such  damages  as  provided  by 
an  Act  entitled  an  Act  requiring  compensation  for 
causing  death  by  wrongful  act,  neglect,  or  default, 
approved  April  twenty-sixth,  eighteen  hundred  and 
sixty-two. 

Sec.  4.  This  Act  shall  take  effect  and  be  in  force  six 
months  from  and  after  its  passage. 

Note.— Stats.  1871-2,  p.  443: 

An  Act  supplemental  to  an  Act  entitled  an  Act  con- 
ceming  corporations^  passed  twenty-second  Aprils 
one  thousand  eight  hundred  and  fifty, 

[Approved  March  21, 1872.] 

[Enacting  clause.] 

Section  1.  On  petition  of  the  majority  of  the  share- 
holders of  any  corporation  formed  for  the  purpose  of 
mining  to  the  County  Judge  of  the  county  where  said 
corporation  has  its  principal  place  of  business,  verified 
by  the  signers,  to  the  effect  that  they  are  severally  the 
holders  on  the  books  of  the  company  of  the  number  of 
shares  set  opposite  their  signatures  to  the  foregoing 
petition,  the  County  Judge  shall  issue  his  notice  to  the 
shareholders  of  said  company  that  a  meeting  of  the 
shareholders  will  be  held,  stating  the  time,  not  lees 
than  five  nor  more  than  ten  days  after  the  first  publica- 
tion of  such  notice,  and  the  place  of  meeting  within 
said  county,  and  the  object  to  be  to  take  into  considera- 
tion the  removal  of  ofiSoers  of  said  company;  which 
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notice,  signed  by  the  said  County  Judge,  shall  be  pub- 
lished daily  in  one  or  more  daily  newspapers  published 
in  said  county  for  at  least  five  days  before  the  time  for 
the  meeting. 

Sec.  2.  At  the  time  and  place  appointed  by  said 
notice  those  claiming  to  be  shareholders  who  shall 
assemble  shall  proceed  to  organize  by  the  appointment 
of  a  Chairman  and  Secretary,  and  thereupon  those 
claiming  to  be  shareholders  shall  present  proof  thereof, 
and  only  those  showing  a  right  to  vote  shall  take  part 
in  the  further  proceedings.  If  it  appears  that  at  the 
time  appointed,  or  within  one  hour  thereafter,  share- 
holders of  less  than  one  half  the  shares  are  present,  no 
further  proceedings  shall  be  had,  but  the  meeting  shall 
be  ipso  facto  dissolved;  provided^  however,  that  by  a 
vote  of  the  holders  of  two  thirds  of  the  capital  stock  of 
the  corporations  aforesaid,  the  Board  of  Trustees  may 
be  required  to  furnish  to  the  meeting  a  written  detailed 
statement  and  account  of  the  affairs,  business,  and 
property  of  the  corporation;  but  if  the  holders  of  more 
than  two  thirds  of  the  shares  are  present  they  shall  pro- 
ceed to  vote,  the  Secretary  calling  the  roll  and  the 
members  voting  yea  or  no,  as  the  case  may  be.  The 
Secretary  shall  enter  the  same  upon  his  list,  and  when 
he  has  added  up  the  list  and  stated  the  result,  he  shall 
sign  the  same  and  hand  it  to  the  Chairman,  who  shall 
also  sign  the  same  and  declare  the  result. 

Sec.  3.  If  the  result  of  the  vote  is  that  the  holders 
of  a  majority  of  all  the  shares  of  the  company  are  in 
favor  of  the  removal  of  one  or  more  of  the  officers  of 
the  company,  the  meeting  shall  then  proceed  to  ballot 
for  officers  to  supply  the  vacancies  thus  created.  Tel- 
lers shall  be  appointed  by  the  Chairman,  who  shall 
collect  the  ballots  and  deliver  them  to  the  Secretaiy, 
who  shall  count  the  same  in  open  session,  and  having 
stated  the  result  of  the  count  in  writing,  shall  sign  the 
same  and  hand  it  to  the  Chairman,  who  shall  announce 
the  result  to  the  meeting. 

Sec.  4.  A  report  of  the  proceedings  of  the  meeting 
shall  be  made  in  writing,  signed  by  the  Chairman  and 
Secretary  and  verified  by  them,  and  delivered  to  the 
County  Judge,  who  shall  thereupon  issue  to  each  per- 
son chosen  a  certificate  of  his  election,  and  shall  also 
issue  an  order  requiring  that  all  books,  papers,  and  all 
property  and  effects  be  immediately  delivered  to  the 
officers  elect,  and  the  petition  and  report,  indorsed  with 
the  date  and  faet  of  the  issuance  of  such  certificate  and 
order,  shall  be  delivered  to  the  County  Clerk  to  be  by 
I  him  filed  in  his  office,  and  thereafter  the  persons  thus 
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elected  officers  shall  be  the  duly  elected  officers  and 
hold  office  until  the  next  regular  annual  meeting, 
unless  removed  under  the  provisions  hereof. 

Sec.  5.  For  all  services  in  these  proceedings  the 
County  Clerk  shall  receive  ten  dollars  on  the  issuance 
of  the  notice  and  ten  dollars  on  the  issuance  of  the 
certificates. 

Sec.  6.  All  Acts  or  parts  of  Acts  conflicting  with 
this  Act  are  hereby  repealed. 

Sec.  7.    This  Act  shall  take  effect  immediately. 


TITLE   XII. 


RELIGIOUS.  SOCIAL,  AND  BENEVOLENT  CORPORATIONS, 


Section  693.  Corporations  for  purposes  other  than  profit,  how  formed. 
594.  Additional  facts  articles  of  incorporation  to  set  out. 

596.  Corporation  to  hold  property,  and    amount   of  real 

estate  limited. 
696.  How  much  land  Masons,  Odd  Fellows,  and  Pioneers 
may  hold. 

597.  Directors  to  make  verified  report  annually. 

598.  Corporations  may,  by  order  of  the  District  Court,  sell 

or  mortgage  real  estate,  when.  Petition.  Summons 
or  notice.  Objections  or  answer.  Trial,  order,  or 
decree.  Court  may  direct  appraisement  of  property 
and  disposition  of  proceeds. 

599.  What  may  bo  provided  for  in  their  by-laws,  etc. 

600.  Members  admitted  after  incorporation. 

601.  No  member  to  transfer  membership,  etc. 

Corpora-  593.    Any  number  of  persons  associated  together 

tions  for        ^  i**  *    ^     t.  ij.  j_i 

purposes      for  rcligious,  social,  benevolent,  or  other  purpose  m- 
profit,  how    eluded  in  the  subdivisions  of  Section  286,  where  pecu- 

formed.  '  ^ 

niary  profit  is  not  their  object,  may,  in  accordance  with 
the  rules,  regulations,  or  discipline  of  such  association, 
elect  Directors,  the  number  thereof  to  be  not  less  than 
three  nor  more  than  eleven,  and  may  incorporate  them- 
selves as  provided  in  this  Part. 

Note.— Stats.  1870,  p.  46;  p.  402,  Sec.  1. 

594.    In  addition  to  the  requirements  of  Section 
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290,  the  articles  of  incorporation  of  any  association  Additional 
mentioned  in  the  preceding  section  must  set  forth  the  articles  of 

^  c  incorpora- 

holding  of  the  election  for  Directors,  the  time  and  place  ^^^  ^  "* 
where  the  same  was  held,  that  a  majority  of  the  mem- 
bers of  such  association  were  present  and  voted  at  such 
election,  and  the  result  thereof;   which  facts  must  be 
verified  by  the  officers  conducting  the  election. 

NoTB.— Stats.  1850,  p.  347,  Sec.  176;  1862,  p.  125. 

695.  All  such  corporations  may  hold  all  the  prop-  corpora- 

A         /•   .1  •••  t        •       ±     •  A'  tion  to  hold 

erty  of  the  association  owned  pnor  to  incorporation  or  pwerty. 
acquired  thereafter  in  any  manner,  and  transact  all  amount  of 

^  *f  '  real  estate 

business  relative  thereto;  but  no  such  corporation  must  ^^^^^^ 
own  or  hold  more  real  estate  than  may  be  necessary 
for  the  business  and  objects  of  the  association  and  pro- 
viding burial  grounds  for  its  deceased  members,  not  to 
exceed  six  whole  lots  in  any  city  or  town  nor  more 
than  twenty  acres  in  the  country,  the  annual  increase 
or  income  whereof  must  not  exceed  fifty  thousand 
dollars. 

Note.— Stats.  1850,  p.  347,  Sec.  182;  1862,  p.  125. 

696.  In  addition  to  that  provided  for  in  the  pre-  How  mnoh 
ceding  section,   Masons,  Odd  Fellows,   and  Pioneer  Ma«ona, 
incorporated  associations  may  hold  such  real  estate  as  ^l^^^- 
may  be  necessary  to  carry  out  their  charitable  pur-  maylSfd. 
poses,  or  for  the   establishment  and  endowment  of 
institutions  of  learning  connected  therewith.     In  case 

any  such  corporation  is  the  owner,  by  donation  or  pur- 
chase, of  more  lands  than  herein  or  in  the  preceding 
section  provided  for,  sucli  surplus  must  be  sold  and 
conveyed  by  the  corporation  within  five  years  after  its 
acquisition.  Such  sale  may  be  made  without  the  order 
or  decree  of  the  District  Court,  as  hereinafter  provided. 

NOTK.— Stats.  1862,  p.  125;  1863,  pp.  34,  624. 

697.  The  Directors  must  annually  make  a  full  Directors 
report  of  all  property,  real  and  personal,  held  in  trust  verified 
for  their  corporation  by  them,  and  of  the  condition  annually. 
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thereof,  to  the  members  of  the  association  for  which 
they  are  acting. 

Note.— stats.  1850,  p.  374,  Sec.  183. 

598.  Corporations  organized  by  members  of  asso- 
ciations mentioned  in  Section  593  may  mortgage  or 
sell  the  necessary  real  estate  held  by  them,  on  com- 
plying with  the  following  provisions:  -- 

1.  The  Directors  must,  by  resolution,  declare  such 
disposition  of  the  real  estate  necessary,  or  for  the  best 
interests  of  the  corporation,  in  the  prosecution  of  the 
purposes  of  the  association,  setting  forth  the  grounds 
therefor; 

2.  The  Directors  must  petition  the  District  Court  of 
the  county  in  which  the  real  estate  is  situated,  for  the 
mortgage  or  sale  thereof,  setting  forth  the  resolution 
upon  w^hich  the  petition  is  based; 

3.  The  Judge  of  the  Court,  if  it  appear  that  it  is  a 
case  in  which  such  order  should  be  made,  must  direct 
publication  of  summons  to  all  pei*sons  interested  in  the 
property  to  appear  before  the  Court  and  show  cause 
why  such  order  or  decree  should  not  be  made.  The 
notice  must  be  published  in  a  newspaper  published  in 
the  city  or  county  where  the  property  is  situated,  for 
such  time  as  the  Judge  may  direct;  in  place  of  the 
pubUcation,  personal  notice  may  be  served  on  all  per- 
sons interested  in  the  real  estate; 

4.  At  any  time  before  the  day  set  for  hearing  the 
petition  any  person  interested  in  the  property  may 
present  objections  or  answer  to  the  petition,  raising 
either  question  of  law  or  fact,  and  the  same  must  be 
tried  by  the  Court  as  other  cases  are  tried; 

5.  If  on  the  hearing  at  the  trial  it  is  found  by  the 
Court  that  the  mortgage  or  sale  of  the  property  is 
unnecessary,  or  that  the  best  interests  of  the  corpora- 
tion will  not  be  subserved  or  advanced  thereby,  the 
order  and  decree  must  be  denied;  if  it  is  found  neces- 
sary, or  that  the  best  interests  of  the  corporation  will 
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be  subserved  or  advanced  thereby,  the  petition  must 
be  granted; 

6.  The  Court  may,  if  considered  necessary,  direct  Court  may 
an  appraisement  of  the  property  to  be  first  made,  and  JfJJff^jT 
appoint  disinterested  appraisers  therefor,  fix  their  com-  JJ^*'^'^^ 
pensation  and  the  time  for  them  to  report;  and  direct  ofprwewS, 
the  making  and  execution  of  the  mortgage  or  deed 
and  all  necessary  accompanying  notes,  bonds,  or  con- 
tracts, and  to  what  purpose  the  proceeds  must  be 
applied  by  the  corporation  as  best  comports  with  its 
objects. 

Note.— Stats.  1850,  p.  347,  Sec.  179;    1869,  p.  87, 
Sec.  1, 

599.  Corporations  organized  for  purposes  other  what  may 
than  for  profit  may  in  their  by-laws,  ordinances,  Con-  for  in  their 
stitutions,  or  articles  of  incorporation,  in  addition  to  «^ 

the  provisions  in  Title  I  of  this  Part,  provide  for : 

1.  The  qualifications  of  members,  mode  of  election, 
and  terms  of  admission  to  membership; 

2.  The  fees  of  admission  and  dues  to  be  paid  to 
their  treasury  by  members; 

3.  The  expulsion  and  suspension  of  members  for 
misconduct  or  non-payment  of  dues;  also,  for  restora- 
tion to  membership; 

4.  Contracting,  securing,  paying,- and  limiting  the 
amount  of  their  indebtedness; 

5.  Other  regulations,  not  repugnant  to  the  Constitu- 
tion or  laws  of  the  State,  and  consonant  with  the  ob- 
jects of  the  corporation. 

Note.— Stats.  1863,  p.  624,  Sees.  8,  9. 

600.  Members  admitted  after  incorporation  have  Memhera 
all  the  rights  and  privileges,  and  are  subject  to  the  after  incor- 
same  responsibiHties,  as  members  of  the  association 

prior  thereto. 

Note.— Stats.  1863,  p.  624,"  Sec.  7. 
24 
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No  ,  601.    No  member,  or  his  leffal  representative,  must 

member  to  /  o  j. 

transfer       disDOse  of  or  transfer  any  rierht  or  privilege  conferred 

member-  •'■  .^       o  x  o 

ship.  etc.      Qjj  Yiiia  by  reason  of  his  membership  of  such  corpora- 
tion, or  be  deprived  thereoi^  except  as  herein  provided. 


TITLE    XIII. 

CEMETERY  CORPORATIONS. 

Sbctiok  608.  How  much  land  may  bo  held,  and  how  disposed  of. 

609.  Who  are  members  eligible  to  vote  and  hold  office. 

610.  May  hold  personal  property,  to  what  amount.    How 

disposed  of. 

611.  May  issue  bonds  to  pay  for  grounds.    ProceedB  of  sales, 

how  disposed  of. 

612.  May  take  and  hold  property  or  use  income  thereof,  how. 

613.  Interments  in  lot,  and  effect  thereof.    Transfer  of  rights 

only  made,  how. 

614.  Lot  owners  previous  to  purchase  to  be  members  of  the 

corporation. 

How  much       608.     Corporations  organized  to  establish  and  main- 
be  held,       tain  cemeteries  may  take  by  purchase,  donation,  or 

and  how 

disposed  of.  dcvisc,  land,  not  exceeding  three  hundred  and  twenty 
acres  in  extent,  in  the  county  wherein  their  articles  of 
incorporation  are  filed,  to  be  held  and  occupied  exclu- 
sively as  a  cemetery  for  the  burial  of  the  dead.  The 
lands  must  be  surveyed  and  subdivided  into  lots  or 
plats,  avenues,  and  walks,  under  order  of  the  Direc- 
tors, and  a  map  thereof  filed  in  the  office  of  the  Re- 
corder of  the  county  wherein  the  lands  are  situated. 
Thereafter,  upon  such  terms  and  subject  to  such  con- 
ditions and  restrictions,  to  be  inserted  in  the  convey- 
ances, as  the  by-laws  or  Directors  may  prescribe,  the 
Directors  may  sell  and  convey  the  lots  or  plats  to  pur- 
chasers. 

NoTK.— Stats.  1859,  p.  281,  Sec.  4. 

609.    Every  person  of  full  age  who  is  proprietor  of 
a  lot  or  plat  in  the  cemetery  of  the  corporation,  con- 
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I 

taining  not  less  than  two  hundred  square  feet  of  land,  who  are  | 

,  members 

or,  if  there  be  more  than  one  proprietor  of  any  such  Jjjg^^*® 
lot,  then  such  of  the  proprietors  as  the  majority  of  ^oi^  office. 
joint  proi^rietors  designate,  may,  in  person  or  by 
proxy,  cast  one  vote  at  all  elections  had  by  the  corpo- 
ration for  Directors  or  any  other  purpose,  and  is  eligi- 
ble to  any  office  of  the  corporation.  At  each  annual 
meeting  or  election,  the  Directors  must  make  a  report 
to  the  proprietors  of  all  their  doings,  and  of  the  man- 
agement and  condition  of  the  property  and  concerns 
of  the  corpomtion. 

Note.— Stats  1859,  p.  281,  Sec.  5. 

610.  Such  corporations  may  hold  personal  prop-  May  hold 

penoDal 

erty  to  an  amount  not  exceeding  five  thousand  dollars,  P^pgjj^* 
in  addition  to  the  surplus  remaining  from  the  sales  of  «nount 
lots  or  plats  after  the  payments  required  in  the  succeed- 
ing section.    Such  surplus  must  be  disposed  of  in  the  How       ^ 
improvement,  embellishment,  and  preservation  of  the 
cemetery,  and  paying  incidental  expenses  of  the  cor- 
poration, and  in  no  other  manner. 

Note.— Stats.  1869,  p.  281,  Sec.  4;  1864,  p.  12,  Sec.  1. 

611.  Such   corporations  may  issue  their  bonds,  May  issue 

^  *^  '    boDdsto 

bearing  interest  not  exceeding  twelve  per  cent  per  p^J^J^^ 
annum,  for  the  purchase  of  lands  for  their  cemeteries, 
payable  out  of  the  proceeds  of  the  cemetery,  and  not 
otherwise.     Sixty  per  cent  of  the  proceeds  of  sales  of  Proceeds  of 

•^    ^  ^  sales,  how 

lots,  plats,  and  graves  must  be  applied  at  least  every  disposed  o£ 
three  months  to  the  payment  of  the  bonds  and  interest. 

Note.— Stats.  1859,  p.  281,  Sec.  7;  1864,  p.  12,  Sec.  1. 

612.  Cemetery  corporations  may  take  and  hold  My  take 
any  property  bequeathed  or  given  them  on  trust,  or  pTOi)erty  or 
the  lots,  plats,  or  graves  thereon,  for  the  specific  pur-  ^^^f^^' 
pose  of  embellishing  or  improving  the  grounds,  ave- 
nues, or  superstructures  of  their  cemeteries,  to  use  the 
income    thereof,  for    the    erection,  preservation,   or 

repair  of  monuments  therein,  or  for  any  other  purpose 
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or  design  consistent  with  the  objects  of  the  corpora^ 
tion. 

Note.— Stats.  1859,  p.  281,  Sec.  0. 

intermente       613.    Whenever  an  interment  is  made  in  any  lot 

ID  lot,  and  '^ 

SSweof.  ^^  P^^*  transferred  to  individual  owners  by  the  corpo- 
ration, the  same  thereby  becomes  forever  inalienable, 
an4  descends  in  regular  line  of  succession  to  the  heirs 

Transferor  at  law  of  the  owncr.    When  there  are  several  owners 

rights  only 

made.  how.  of  interests  in  such  lot  or  plat,  one  or  more  may  acquire 
by  purchase  the  interest  of  others  interested  in  the  fee 
simple  title  thereof;  but  no  one  not  an  owner  acquires 
interest  or  right  of  burial  therein  by  purchase;  nor 
must  any  ope  be  buried  in  any  such  lot  or  plat,  not  at 
the  time  owning  an  interest  therein,  or  who  is  not  the 
relative  of  such  owner  or  of  his  wife,  except  by  con- 
sent of  all  jointly  interested. 

NoTK.— Stats.  1869,  p.  281,  Sec.  11. 

614.  When  grounds  purchased  or  otherwise  ac- 
quired for  cemetery  purposes  have  been  previously 
used  as  a  burial  ground,  those  who  are  lot  owners  at 
the  time  of  the  purchase  continue  to  own  the  same, 
and  are  members  of  the  corporation,  with  all  the  privi- 
leges a  purchase  of  a  lot  from  the  corporation  confers- 

NoTK.— Stats.  1859,  p.  281,  Sec.  12. 


Lot  owners 
previous  to 
purchase 
to  be 
members 
of  the  cor- 
poration. 


TITLE    XIY. 

AGRICULTURAL    FAIR    CORPORATIONS. 

Section  620.  May  acquire  and  hold  real  estate,  how  much. 

621.  Shall  not  contract  debts  or  liabilities  exceedinii^  amount 

in  treasury. 

622.  Not  for  profit.    May  fix  fee,  etc.,  for  membership. 

620.  Agricultural  Fair  corporations  may  purchase, 
hold,  or  lease  any  quantity  of  land,  not  exceeding  in 
the  aggregate  one  hundred  and  sixty  acres,  with  such 
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buildings  and  improvements  as  may  be  erected  thereon,  May, 
and  may  sell,  lease,  or  otherwise  dispose  of  the  same,  »»«  ^o^^ 
at  pleasure.    This  real  estate  must  be  held  for  the  ^owmuch; 
purpose  of  erecting  buildings  and  other  improvements 
thereon,  to  promote  and  encourage  agriculture,  horti- 
culture, mechanics,  manufactures,  stock  raising,  and 
general  domestic  industry. 

Note.— Stats.  1859,  p.  104,  Sec.  2. 

621.  Such  corporation  must  not  contract  any  debts  Shaiinot 

*  ^  contract 

or  liabilities  in  excess  of  the  amount  of  money  in  the  Jabijitfog 
treasury  at  the  time  of  contract,  except  for  the  pur-  amounUn 
chase  of  real  property,  for  which  they  may  create  a    ''®""^' 
debt  not  exceeding  five  thousand  dollars,  secured  by 
mortgage  on  the  property  of  the  corporation.     The 
Directors  who  vote  therefor  are  personally  liable  for 
any  debt  contracted  or  incuig'ed  in  violation  of  this 
section. 

NoTB.—Stats.  1859,  p.  104,  Sec.  5. 

622.  Agricultural  Fair  corporations  are  not  con-  Kotfor 
ducted  for  profit,  and  have  no  capital  stock  or  income 
other  than  that  derived  from  charges  to  exhibitors  and 

fees  for  membership,  which  charges,  together  with  the 
term  of  membership  and  mode  of  acquiring  the  same, 
must  be  provided  for  in  their  by-laws.     Such  fees  must  May  fix 
never  be  greater  than  to  raise  sufficient  revenue  to  momber- 

°  ship, 

discharge  the  debt  for  the  real  estate  and  the  improve- 
ments thereon,  and  to  defray  the  current  expenses  of 
Fairs. 

Note.— Stats.  1859,  p.  104,  Sec.  4. 
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Corpora- 
tions to 
obtain 
privilege 
from  city 
or  town, 
and  use 
motors 
proved 
oy  the 
Inspector. 


Gas  to  be 
supplied  on 
written 
applica- 
tion. 


Damages 
for  refusal. 


TITLE    XV. 

GAS    CORPOKATIONS. 

Section  628.  Corporations  to  obtain  privilege  from  city  or  town,  and 

use  meters  proved  by  the  Inspector. 

629.  Gas  to  be  supplied  on  written  application.    Damages 

for  refusal. 

630.  When  corporations  may  refuse  to  supply  gas. 

631.  Agent  of  corporation  may  inspect  meters. 

632.  When  persons  neglect  to  pay,  gas  may  be  shut  off. 

628.  1^0  corporation  hereafter  formed  must  supply 
any  city  or  town  with  gas,  or  lay  down  mains  or  pipes 
for  that  purpose  in  the  streets  or  alleys  thereof  with- 
out permission  fi'om  the  city  or  town  authorities, 
granted  in  pui'suance  of  the  provisions  of  the  Political 
Code  or  of  statutes  expressly  continued  by  such  Code. 
ISTor  must  such  corporation  furnish  or  use  any  gas  meter 
which  has  not  been  proved  and  sealed  by  the  Inspector 
of  Gas  Meters. 

Note.— stats.  1863,  p.  647,  Sec.  3. 

629.  Upon  the  application  in  writing  of  the  owner 
or  occupant  of  any  building  or  premises  distant  not 
more  than  one  hundred  feet  from  any  main  of  the  cor- 
poration, and  payment  by  the  applicant  of  all  money 
due  from  him,  the  corporation  must  supply  gas  as  re- 
quired for  such  building  or  premises,  and  cannot  refuse 
on  the  ground  of  any  indebtedness  of  any  former  owner 
or  occupant  thereof,  unless  the  applicant  has  under- 
taken to  pay  the  same.  If,  for  the  space  of  ten  days 
after  such  application,  the  corporation  refuses  or  neg- 
lects to  supply  the  gas  required,  it  must  pay  to  the 
applicant  the  sum  of  fifty  dollars  as  liquidated  dama- 
ges, and  five  dollars  a  day  as  liquidated  damages,  for 
every  day  such  refusal  or  neglect  continues  thereafter. 

Note.— Stats.  1863,  p.  647,  Sec.  3. 

630.  No  corporation  is  required  to  lay  service  pipe 
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where  serious  obstacles  exist  to  laying  it,  unless  the  whoncor- 

"      ^  poratioDs 

applicant,  if  required,  deposits  in  advance,  with  the  J5*^^®i""® 
corporation,  a  sum  of  money  sufficient  to  pay  the  cost  *?*• 
of  laying  such  service  pipe,  or  his  proportion  thereof. 

Note.— Stats.  1863,  p.  647,  Sec.  6. 

631.  Any  agent  of  a  gas  corporation  exhibiting  Agent  of 
written  authority,  signed  by  the  President  or  Secre-  pay 
tarj'  thereof  for  such  purpose,  may  enter  any  building  ™®*«r8, 
or  premises  lighted  with  gas  supplied  by  such  coi-po- 
ration,  to  inspect  the  gas  meters  therein,  to  ascertain 

the  quantity  of  gas  supplied  or  consumed.  Every 
owner  or  occupant  of  such  buildings  who  hinders  or 
prevents  such  entry  or  inspection  must  pay  to  the  cor- 
poration the  sum  of  fifty  dollars  as  liquidated  damages. 

Note.— Stats.  1863,  p.  647,  Sec.  6. 

632.  All  gas  corporations  may  shut  off  the  supply  when 

/»/•  11  n  persona 

of  gas  from  any  person  who  neglects  or  refuses  to  pay  neglect  to 

P^yt  gas 

for  the  gas  supplied,  or  the  rent  for  any  meter,  pipes,  Jhutol 
or  fittings  provided  by  the  corporation  as  required 
by  his  contract;  and  for  the  purpose  of  shutting  off 
the  gas  in  such  case  any  employe  of  the  corporation 
may  enter  the  building  or  premises  of  such  person, 
between  the  hours  of  eight  o'clock  in  the  forenoon 
and  six  o'clock  in  the  afternoon  of  any  day,  and  re- 
move therefrom  any  property  of  the  corporation  used 
in  supplying  gas. 

Note.— Stats.  1863,  p.  647,  Sec.  7, 


TITLE    XVI. 

LAND  AND  BUILDING  CORPORATIONS. 

Section  639.  How  organized. 

640.  May  borrow  money. 

641.  Powers  and  object  of  the  corporation. 

642.  May  insure  the  lives  of  members  and  debtors. 


192 


Civil  Code. 


How 
organized. 
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borrow 
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Powers  and 
object  of 
the  corpo- 
ration. 


May  insure 
the  lives  of 
members 
and 
debtors. 


Section  643.  What  real  estate  may  be  owned  at  any  one  time. 

644.  What  the  by-laws  may  provide. 

645.  Secretary  must  make  annual  statement,  and  publish 

same. 

646.  Liability  of  shareholders  for  debts. 

647.  Consolidation  and  transfer  of  corporation  business  and 

property. 

648.  Married  women  and  minors. 

639.  Corporations  organized  under  Subdivision  11 
of  Section  286  may  raise  funds  in  shares  not  exceed- 
ing two  hundred  dollars  each,  payable  in  periodical 
installments.  Such  bodies  are  known  as  land  and 
building  corporations,  and  may  be  organized  with  or 
without  a  capital  stock. 

Note.— Stats.  1861,  p.  567,  Sec.  1. 

640.  Any  such  corporation  may  borrow  money  for 
the  purpose  of  carrying  out  its  objects,  and  may  give 
as  security  therefor  its  shares  or  mortgage  upon  its 
real  estate. 

Note.— Stats,  1861,  p.  567,  Sec.  5;  1869,  pp.  70,  474, 
Sec.  1. 

641.  Any  such  corporation  may  purchase  real  es- 
tate and  erect  buildings  for  its  members,  and  make 
loans  to  its  members  for  the  purpose  of  aiding  them 
in  acquiring  and  improving  real  estate.  Such  loan 
must  in  all  cases  be  secured  on  such  real  estate. 

Note.— Stats.  1861,  p.  567,  Sees.  5-18. 

642.  Such  corporation  may  insure,  in  some  life 
insurance  company  incorporated  under  the  laws  of 
this  State,  the  lives  of  its  members  and  debtors.  In 
case  of  the  death  of  a  debtor  or  member  so  insured, 
the  amount  recovered  on  the  policy  must  be  applied 
to  extinguish  the  indebtedness,  including  the  pre- 
mium paid,  and  the  residue,  if  any,  must  be  paid  to 
the  legal  representatives  of  the  decedent. 

643.  Any  such  corporation  may  purchase,  hold, 
and  convey  real  estate,  as  follows: 
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1.  The  lot  and  buildinff  in  which  the  business  of  what  real 

^  estate  may 

the  corporation  is  carried  on,  the  cost  of  which  must  Jj^'^J^^, 
not  exceed  twenty  thousand  dollars;  *^®' 

2.  Such  as  may  from  time  to  time  be  necessary  to 
supply  the  wants  of  its  members,  the  cost  of  which, 
held  unallotted  to  the  members  thereof  at  any  one 
time,  must  not  exceed  the  sum  of  one  hundred  thou- 
sand dollars; 

8.  Such  as  shall  have  been  mortgaged,  pledged,  or 
conveyed  to  it  in  trust,  to  secure  money  loaned  or  to 
secure  the  purchase  price  thereof  in  pursuance  of  the 
regular  business  of  the  corporation. 

NoTK.— Stats.  1862,  p.  190;  "  Savings  and  Loan  Cor- 
porations," Sec.  574. 

644.  The  by-laws  of  such  corporations  must  specify  what  the 
the  amount  of  the  periodical  subscriptions  or  payments  may 
to  be  made  by  each  member,  the  time  and  manner  in 
which  such  payments  are  to  be  made;  the  fines  and 
forfeiture  for  default;  the  time  and  manner  of  election 
of  Directors  and  other  officers,  and  their  terms  of 
office;  the  manner  in  which  the  real  estate  may  be 
distributed,  allotted,  or  sold  to  its  members;  the  terms 
and  conditions  upon  which  loans  may  be  made  to  its 
members  and  by  them  repaid  to  the  corporation;  the 
manner  in  which  a  person  may  become  and  cease  to 
be  a  member;  the  conditions  on  which  members  may 
withdraw  from  the  corporation,  and  the  provisions  for 
the  payment  to  withdrawing  members  of  the  sums  of 
money  due  to  them  arising  from  subscriptions  or  pay- 
ments, and  the  proportion  of  the  profits  such  with- 
drawing members  may  receive  on  withdrawal. 

Note.— Stats.  1861,  p.  567,  Sec.  2;  1861,  p.  567,  Sec. 
19;  1867-8,  p.  539,  Sec.  1. 

646.  The  Secretary  of  any  such  corporation  must, 
once  in  each  year  during  the  existence  of  the  corpora- 

25 
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Secretory     tioD,  prepare  a  fall  and  explicit  statement  of  the  iinan- 

most  make  x-      jt  jt 

■gnuai  cial  affairs  thereof  comprising  a  balance  sheet,  state- 
pSbiish  ments  of  receipts  and  expenditures,  profit  and  loss,  and 
"*™®*  assets  and  liabilities,  which  must  be  audited  and  verified 
by  two  competent  persons  (not  Directors),  elected  by 
the  general  body  of  shareholders,  and  be  countersigned 
by  the  President  and  Secretary.  A  copy  of  such  state- 
ment must  be  printed  and  circulated  among  the  mem- 
bers, and  appear  immediately  after  the  annual  meeting 
of  the  corporation  daily  at  least  one  week,  or  weekly 
at  least  four  weeks,  in  one  or  more  newspapers  pub- 
lished at  the  place  of  the  principal  business  of  the 
corporation. 

Note.— stats.  1861,  p.  667,  Sec.  9. 

Liabiuty  of  646.  Every  present  and  past  member  of  such  cor- 
^oideni  poration  is  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities,  incurred  during  his  member- 
ship, as  the  number  of  shares  subscribed  by  him  bears 
to  the  whole  number  of  subscribed  shares;  but  no  past 
member  is  liable  for  such  contribution  if  more  than 
one  year  has  elapsed  since  he  ceased  to  be  a  member 
before  suit  is  commenced,  nor  for  any  debt  or  liability 
contracted  after  the  time  at  which  he  ceased  to  be  a 
member,  nor  unless  it  appears  to  the  Court  that  the 
corporation  is  unable  to  satisfy  such  debts  and  liabili- 
ties; nor  must  any  contribution  be  required  from  any 
member  or  past  member  exceeding  the  amount  unpaid 
on  the  shares  in  respect  of  which  he  is  liable. 

Note.— Stats.  1861,  p.  567,  Sec.  10. 

Consoiida-        647.    Any  two  or  more  such  corporations  may  unite 
transfer  of    and  bccomc  incorporated  in  one  body,  with  or  without 

corporation 

businees      any  dissolution  or  division  of  the  funds  of  such  corpo- 

pzoperty.     ration,  or  either  of  them;  or  any  such  corporation  may 

transfer  its  engagements,  funds,  and  property  to  any 

other  such  corporation,  upon  such  terms  as  may  be 

agreed  upon  by  two  thirds  of  the  members  of  each  of 
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such  bodies  present  at  general  meetings  of  the  mem-  Same. 
bers,  convened  for  the  purpose  by  notice  stating  the 
object  of  the  meeting,  sent  through  the  Post  Office  to 
every  member,  and  by  general  notice,  appearing  daily 
at  least  one  week,  or  weekly  at  least  two  weeks,  in 
some  newspaper  published  at  the  place  of  the  principal 
business  of  the  corporation;  but  no  such  transfer  can 
prejudice  any  right  of  any  creditor  of  either  corpo- 
ration. 

648.     Married  women  and  minors  may  be  admitted  Married 

women  and 

as  members  and  may  take  and  hold  shares  in  such  minon. 
corporations,  and  may  execute  all  necessary  instru- 
ments and  give  all  necessary  acquittances,  and  sell  and 
transfer  their  shares,  in  like  manner  as  other  members. 

Note.— Stats.  1861,  p.  567,  Sec.  6. 


DIVISION   SECOND. 


Part  L  PROPERTY  m  GENERAL. 

n.  REAL  OR  IMMOVABLE  PROPERTY, 
m.  PERSONAL  OR  MOVABLE  PROPERTY. 
IV.  ACQUISITION  OF  PROPERTY. 


PABT    I. 


PROPERTY    IN    GENERAL. 


Title  I.  I^ature  op  Property. 
11.   Ownership. 
in.  General  Definitions. 


TITLE    I. 

NATURE    OP    PROPERTY. 

Section  664.  Property,  what. 

655.  In  what  property  may  exist. 

656.  Wild  animals. 

657.  Real  and  personal. 

658.  Real  property. 

659.  Land. 

660.  Fixtures. 

661.  Fixtures  attached  to  mines. 

662.  Appurtenances. 

663.  Personal  property. 

654.    The  ownership  of  a  thing  is  the  right  of  one  Property, 
or  more  persons  to  possess  and  use  it  to  the  exclusion 
of  others.    In  this  Code,  the  thing  of  which  there  may 
be  ownership  is  called  property. 

NoTi. — The  term  '*  property/'  as  applied  to  lands, 
embraces  all  titles,  legal  or  equitable,  perfect  or  imper- 
fect.— Leese  vs.  Clark,  20  Cal.,  p.  887.  Debts  or  credits 
are  property. — Adams  vs.  Hackett,  7  Cal.,  p.  187; 
People  vs.  McCreery,  34  Cal.,  p.  447;  People  vs.  Eddy, 
January  Term,  1872.    A  right  of  way  is  an  assignable 
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property.— Bx  parte  Colnini,  1  Cow.,  p.  570;  H«aton 
VB.  Ferris,  1  John.,  p.  146.  An  easement  is  real  prop- 
erty.—Wolfe  vs.  Frost,  4  Sand.  Ch.,  p.  89;  Foster  vs. 
Browning,  4  R.  I.,  p.  51;  Buckeridge  vs.  Ingram,  2 
•  Ves.,  Jr.,  p.  654.    Where  a  street  railroad  company 

were  authorized  to  lay  down  a  track  in  a  street,  mn 
cars  over  it,  etc.,  it  is  an  easement  in  the  land,  and  the 
estate  of  the  company  in  the  street  is  real  property. — 
Appeal  of  N.  B.  and  M.  R.  R.  Ck).,  32  Cal.,  p.  499. 
Franchises  are  property  (id.,  and  ca^es  cited  therein), 
and  may  be  sold  under  execution. — See  Sec.  388,  ante. 

In  what  655.    There  may  be  ownership  of  all  inanimate 

property 

may  exist  things  which  are  capable  of  appropriation  or  of  manual 
delivery;  of  all  domestic  animals;  of  all  obligations; 
of  such  products  of  labor  or  skill  as  the  compoijBition 
of  an  author,  the  good  will  of  a  business,  trade  marks 
and  signs,  and  of  rights  created  or  granted  by  statute. 

Note. — The  sea,  air,  light,  etc.,  cannot  be  the  subject 
of  property  (ownership).  Every  one  may  enjoy  them, 
but  he  has  no  exclusive  right  in  them. — Bouvier  Diet., 
**  Property."  In  England  one  might  appropriate  the 
benefits  of  these,  and  while  occupancy  continues  he  has 
an  ownership,  or  property,  as  in  case  of  ancient  win- 
dows.— Oooley's  Blackst.  Comm.,  Vol.  II,  p.  395,  and 
note.  American  Courts  generally  reject  the  English 
doctrine  respecting  the  prescriptive  right  to  the  enjoy- 
ment of  light  and  air,  as  unsuited  to  the  ciroumstances . 
of  this  country.— Parker  vs.  Foote,  19  Wend.,  p.  809; 
Napier  vs.  Bulwinkle,  5  Rich.,  p.  311;  Cherry  vs.  Stein, 
11  Md.,  p.  1;  Ingraham  vs.  Hutchinson,  2  Conn.,  p.  597; 
Ward  vs.  Neal,  37  AU.,  p.  500;  2  Washb.  Real  Prop., 
p.  62.  A  right  of  action  is  property,  and  the  right 
depends  entirely  upon  contrcieta,  either  express  or  im- 
plied.— Blackst.  Comm.,  p.  897.  But  there  are  many 
rights  of  action  springing  from  torts  which  are  recog- 
nized as  property,  and  subject  to  equitable  assignment 
or  survivorship  to  personal  representatives,  on  death  of 
the  person  entitled  to  maintain  the  suit.  This  is  so, 
generally,  as  to  right  of  action  for  such  torts  as  are  not 
merely  personal.— North  vs.  Turner,  9  S.  and  R.,  p. 
244;  McKee  vs.  Judd,  12  N.  T.,  p.  622;  Rice  vs.  Stone, 
1  Allen,  p.  566;  Jordan  vs.  Gillen,  44  N.  H.,  p.  424; 
Final  vs.  Backus,  18  Mich.,  p.  218;  see  note  to  Cooley's 
Blackst.  Comm.,  Vol.  II,  p.  397. 
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656.    Animals  wild  by  nature  are  the  subjects  of  wiw 
ownership,  while  living,  only  when  on  the  land  of  the 
person  claiming  them,  or  when  tamed,  or  taken  and 
held  in  possession,  or  disabled  and  immediately  pur- 
sued. 

Note.— -2  Blackst.  Comm.,  p.  403. 


667.     Property  is  either: 

1.  Eeal  or  immovable;  or, 

2.  Personal  or  movable. 


Real  and 
penonaL 


Note. — The  term  recUy  as  applied  to  property  in  dis- 
tinction from  personal,  did  not  come  into  general  use 
until  as  late  as  the  seventeenth  century,  and  after  the 
-:  feudal  system  had  lost  its  hold.    While  the  feudal  law 

- '  prevailed,  the  terms  were  lands,  tenements,  and  heredi- 

taments, and  these  acquired  the  name  of  real  from  the 
nature  of  the  remedy  applied  by  law  for  their  recovery, 
differing  from  that  provided  in  cases  of  ii^uries,  con- 
tracts broken,  etc.  In  the  flr^t  case  the  claimant  recov- 
ered the  real  thing  sued  for — i.  e.,  the  land  itself;  while 
in  the  last  case  he  could  ordinarily  only  recover  pecuni- 
ary damages.  The  earliest  case  in  which  the  terms  real 
and  personal  (without  words  of  explanation)  are  applied 
to  estates  is  that  of  Wind  vs.  Jekyl  et  al.,  A.  D.  1719, 
1  P.  Will.  Ch.,  p.  575.  The  term  ''immovables,'*  as 
used  in  the  civil  law,  corresponded  to  our  term  real, 
and  **  movables  "  to  our  "personal."— Williams'  Real 
Prop.,  pp.  6,  7;  Bouvier  Law  Diet.,  Real  Prop. 

658.    Real  or  immovable  property  consists  of: 

1.  Land; 

2.  That  which  is  affixed  to  land; 

3.  That  which  is  incidental  or  appurtenant  to  land; 

4.  TKat  which  is  immovable  by  law. 

Note. — 2  Blackst.  Comm.,  pp.  16-19;  Coke  Litt.,  pp. 
4  (a)  to  6  (6). 

Subd.  2.  That  which  is  affixed  to  land  (is  real 
property).  But  a  house  may  be  built  on  another's 
land  with  his  consent,  and  it  is  the  personal  property  of 
the  builder.— 1  Fairfield  Rep.,  p.  429;  18  Me.,  p.  12,  S. 
P.;  4  Adolph.  &  Ellis,  p.  884;  6  N.  H.,  p.  555;  6  Me., 
p.  452;  8  Pick.  Mass.,  p.  404.  So  as  to  growing  trees, 
as  in  land  hired  for  nursery  purposes. — 1  Mete.  Mass., 


Real 
proper^. 
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p.  27;  4  Taunt., p.  316;  7  Barb.,  p.  263.  And,  as  a  gen- 
eral rule,  the  tenant  may  remove  -what  he  has  added, 
when  he  can  do  so  without  injury  to  the  estate;  but  aa 
against  a  vendor,  all  fixtures  pass  to  his  vendee,  even 
though  erected  for  purposes  of  manufacture  or  trade, 
unless  specially  reserved  in  the  conveyance. — Sands  vs. 
Pfeiflfer,  10  Cal.,  p.  258;  McGreary  vs.  Osborne,  9  Cal., 
p.  119.  A  mortgage  upon  premises  covers  the  fixtures, 
even  though  they  are  erected  subsequently  to  the  mort- 
gage; and  an  engine  and  boiler  so  erected  and  fastened 
to  a  mill  passed  on  foreclosure  of  the  mortgage. — Sands 
vs.  rfeiflfer,  10  Cal.,  p.  258.  For  removal  of  fixtures  by 
tenant,  etc.,  see  id.;  Merritt  vs.  Judd,  14  Cal.,  p.  59; 
Woodward  vs.  Lazar,  21  Cal.,  p.  448;  22  Cal.,  p.  631; 
23  Cal.,  p.  217;  23  Cal.,  p.  170;  28  Cal.,  p.  203;  6  Me., 
p.  154;  20  Wend.  N.  Y.,  p.  868;  2  Smith  Lead.  Cas., 
Am.  Ed.,  p.  168;  2  Pet.,  p.  143;  7  Cow.  N.  Y.,  p.  319; 
1  W]}eat.,  p.  91;  17  Pick.,  Mass.,  p.  192;  see  notes  to 
Sees.  660,  661,  663,  and  1013. 

Land.  659.    Laud  is  the  solid  material  of  the  earth,  what- 

ever may  be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock,  or  other  substance. 

NoTK. — 2  Sharswood,  Blackst.  Comm.,  p.  18;  3  Kent 
Comm.,  p.  378  (n). 

Fixtures  660.  A  thing  is  deemed  to  be  affixed  to  land  when 
it  is  attached  to  it  by  roots,  as  in  the  case  of  trees, 
vines,  or  shrubs;  or  imbedded  in  it,  as  in  the  case  of 
walls;  or  permanently  resting  upon  it,  as  in  the  case  of 
buildings;  or  permanently  attached  to  what  is  thus 
pennanent,  as  by  means  of  cement,  plaster,  nails,  bolts, 
or  screws. 

NoTE.—Secs.  658, 660,  and  1013  of  this  Code  support 
the  freneral  rule  that  fixtures,  once  attached  to  the  free- 
hold, become  a  part  of  the  realty.  How  far  this  rule  may 
be  modified  as  between  landlord  and  tenant  depends  upon 
either  an  express  agreement  between  them,  or  what  may 
justly  be  inferred  as  the  evident  intention  of  both  parties, 
and  forming  an  implied  agreement. — Merritt  vs.  Judd, 
14  Cal.,  p.  59;  see  note  to  Sec.  658,  and  cases  cited.  Fix- 
tures, for  ornament,  convenience,  or  to  carry  on  a  trade, 
may  be  removed  by  tenant  who  erected  them,  if 
removal  can  be  made  without  injury  to  the  ft^ehold. — 
16  Day,  Con.,  p.  822;  16  Mass.,  p.  449;  4  Pick.  Mass., 
p.  310;  7  Barb.  N.  Y.,  p.  263;  1  Den.  N.  Y.,  p.  92;  19 
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N.  T.,  p.  234;  see  Taylor  Landl.  and  Ten.,  Sees.  544- 
550;  10  Cal.,  p.  258;  22  Cal.,  p.  631;  23  Cal.,  p.  217. 
Bemoval  of  fixtures  can  only  be  made  by  tenant  during 
tenancy,  and  a  renewal  of  a  lease  terminates  the  right 
to  remove  fixtures. — ^Merritt  vs.  Judd,  14  Cal.,  p.  59. 
As  to  machinery  which  is  removable  by  tenant. — 1  Mo. 
Rep.,  p.  508;  8  Mo.  Bep.,  p.  207;  20  Johns.  Rep.,  p.  29; 
4  Moore  &  Payne,  p.  143;  6  Bing.  Rep.,  p.  437;  17 
Johns.  Rep.,  p.  116;  8  Yt.,  p.  425;  3  Backf.  Ind.  Rep., 
p.  Ill;  Contra,  6  Bing.  N.  C,  p.  426;  10  Barb.  p.  496; 
18  £ng.  L.  and  Eq.,  p.  143;  33  N.  H.,  p.  104;  see 
Kent's  Comm.,  pp.  343-347,  and  Treatise  on  Fixtures, 
by  Amos  and  Ferard;  see,  also,  notes  to  Sees.  658,  661, 
and  1013. 

661,     Sluice   boxes,  flames,   hose,   pipes,   railway  Fixtures 
tracks,  cars,  blacksmith  shops,  mills,  and  all  other  to  mines, 
machinery  or  tools  used  in  working  or  developing  a 
mine,  are  to  be  deemed  affixed  to  the  mine. 

Note. — It  was  held  that  a  steam  engine  and  boiler, 
fastened  on  a  frame  of  timber  bedded  in  the  ground  for 
the  purpose  of  working  a  quartz  ledge,  is  a  fixture 
removable  by  a  tenant  if  otherwise  entitled  to  remove 
it. — Merritt  vs.  Judd,  14  Gal.,  p.  59. 


662.    A  thing  is  deemed  to  be  incidental  or  appur-  AppnHe- 

nances. 

tenant  to  land  when  it  is  by  right  used  with  the  land 
for  its  benefit,  as  in  the  case  of  a  way,  or  watercourse, 
or  of  a  passage  for  light,  air,  or  heat  from  or  across  the 
land  of  another. 

Note.— Bmyles  vs.  Hastings,  22  N.  Y.,  pp.  217-222; 
21  N.  Y.,  pp.  505-511;  10  C.  B.,  pp.  164-187;  10  Pet., 
p.  25;  Angell  Wat.  C,  p.  43;  1  Serg.  &  R.  Penn.,  p. 
69;  5  id.,  p.  110.  A  matter  appendant  arises  only  by 
prescription,  while  a  matter  appurtenant  can  be  created 
at  any  time. — 3  Kent  Com.,  p.  404;  2  Viner  Abr.,  p. 
594.  In  a  deed,  the  term  **  appurtenances "  will  not 
pass  any  corporeal  real  property;  it  can  only  pass  incor- 
poreal easements,  or  rights  and  privileges. — Coke.  Litt., 
p.  121;  8  Bam^.  &  C,  p.  150;  6  Blngh.  p.  150;  1 
Chitty  Pract.,  pp.  158, 154. 

668,     Every  kind  of  property  that  is  not  real  is  Powonai 

1  property* 

personal. 

Note. — 2  Shars.  Blackst.  Comm.,  p.  14  and  notes, 
p.  384  and  notes.    Growing  crops  are  in  certain  cases 
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personal  chattels,  and  in  some  cases  they  are  part  of 
the  realty .~4  Mete.  Mass.,  p.  580;  9  Bamew.  &  C,  p. 
561;  Hob.,  p.  173;  1  Atk.  Ch.,  p.  175;  7  N.  H.,  p.  622; 
11  Ck)ke,  p.  50;  2  Johns.  N.  Y.,  pp.  41&-421  and  notes; 
5  Halst.  N.  J.,  p.  128.  Growing  crops  are  not  an  inter- 
est in  real  estate  within  the  provision  of  the  statute  of 
frauds  requiring  such  sales  to  be  in  writing. — Marshall 
vs.  Ferguson,  23  Cal.,  p.  05;  and  growing  crops  are 
not  goods  or  chattels  within  the  provision  of  the  statute 
of  frauds  requiring  manual  delivery,  continued  posses- 
sion, etc.— 6  Cal.,  p.  661;  17  Gal.,  p.  541;  23  Cal.,  p. 
65.  Stock  in  corporations  is  personal  property. — 
Walker  Am.  Law,  p.  211;  1  Hilliard  Real  Prop.,  p. 
18.    See  contra,  2  Conn.,  p.  567. 


TITLE    11. 


OWNERSHIP. 


Chapter  I.  Owners, 

n.  Modifications  of  Ownership. 
m.  Rights  of  Owners. 
IV.  Termination  of  Ownership. 


CHAPTER    I. 

OWNERS. 


SzcTioir  669.  Owner. 

670.  Property  of  the  State.  , 

671.  Who  may  own  property. 

672.  Aliens  inheriting  must  claim  within  five  years. 

Owner.  660.    All  property  has  an  owner,  whether  that 

owner  is  the  State,  and  the  property  public,  or  the 
owner  an  individual,  and  the  property  private.  The 
State  may  also  hold  property  as  a  private  proprietor. 

NoTK. — Possession  of  personal  property  is  prima 
facie  (primaiy)  evidence  of  ownership.— 8  Cal.,  p.  616; 
12  Cal.,  p.  73;  19  Cal.,  p.  64. 
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670.    The  State  is  the  owner  of  all  land  below  Property  of 

the  State. 

high  water  mark  bordering  upon  tide  water;  of  all 
land  below  the  water  of  a  lake  or  stream  which  con- 
stitutes an  exterior  boundary  of  the  State;  of  all  prop- 
erty lawfully  appropriated  by  it  to  its  own  use;  of  all 
property  dedicated  to  the  State,  and  of  all  property 
of  which  there  is  no  other  owner. 

Note.— 5  Cal.  p.  73;  32  Cal.,  p^.  365.  Meaning  of 
*'  ordinary  high  water  mark." — 18  Cal.,  p.  11.  Land 
belonging  to  the  State.— 26  Cal.,  p.  837;  9  Cal.,  p.  554; 
27  Cal.,  p.  87.  These  decisions  modified. — 29  Cal.,  p. 
317.  See,  also,  Political  Code,  Part  I,  Title  I,  Chap- 
ter IV. 


671.    Any  person,  whether  citizen  or  alien,  may  who  may 
take  and  hold  property,  real  or  personal.  property. 

Note.— Const.,  Art.  I,  Sec.  17;  Ramaratz  ys.  Kent, 
2  Cal.,  p.  558;  Attorney  General  vs.  Folsom,  5  Cal.,  p. 
378;  Sumssen  ys.  Bofer,  6  Cal.,  p.  250;  Norris  ys. 
Hoyt,  18  Cal.  p.  217;  Farrell  vs.  Enright,  12  Cal.,  p. 
450;  State  of  California  vs.  Sogers,  13  Cal.,  p.  159;  26 
Cal.,  p.  55;  32  Cal.,  p.  376.  But  an  alien  cannot  hold 
office.— 30  Cal.,  p.  186. 

672-.    If  a  non-resident  alien  takes  by  succession,  Aliens  ^ 
he  must  appear  and  claim  the  property  within  five  muart  claim 
years  from  the  time  of  succession,  or  be  barred.    The  y®*'"- 
property  in  such  case  is  disposed  of  as  provided  in 
Title  Vm,  Part  in,  Code  of  Civil  Procedure. 

Note.-— Stats.  1856,  p.  137;  People  vs.  Rogers,  13 
Cal.,  p.  159. 


CHAPTER    n. 


MODIFICATIONS   OF  OWNERSHIP. 


Abticlb    I.  Intsrssts  in  Propbbtt. 

II.  Conditions  of  Ownbbshif. 

III.  RiSTEAINTS  UPON  AlJENATXON. 

IV.  Accumulations. 
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ARTICLE    I. 

INTXRE8TB  IK  PROPZBTT. 

SscnoK  678.  Ownership,  absolute  or  qualified. 

679.  When  absolute. 

680.  When  qualified. 

681.  Several  ownership,  what. 

682.  Ownership  of  several  persons. 
688.  Joint  interest,  what. 

684.  Partnership  interest,  what. 

685.  Interest  in  common,  what. 

686.  What  interests  are  in  common. 

687.  Community  property. 

688.  Interests  as  to  time. 

689.  Present  interest,  what. 

690.  Future  interest,  what. 

691.  Perpetual  interest,  what. 

692.  Limited  interest,  what. 

693.  Kinds  of  ftiture  interests. 

694.  Vested  interests. 

695.  Contingent  interests. 

696.  Two  or  more  ftiture  interests. 

697.  Certain  future  interests  not  to  be  void. 

698.  Posthumous  children. 

699.  Qualities  of  expectant  estates. 

700.  Same. 

701.  Interests  in  real  property. 

702.  Same. 

708.  What  ftiture  interests  are  recognized. 

Oimewhip.       678.    The  ownership  of  property  is  either  : 

abflolutoor 

quaUfied.         1.  Absolute;  or, 
2.  Qualified. 

When  670.    The  ownership  of  property  is  absolute  when 

a  single  person  has  the  absolute  dominion  over  it,  and 
may  use  it  or  dispose  of  it  according  to  his  pleasure, 
subject  only  to  general  laws. 

Note. — Thus  the  use  of  gfunpowder  is  restricted  by- 
general  laws,  but  its  ownership  may  nevertheless  be 
justly  called  absolute.  In  this  State,  a  claimant  to 
public  mineral  land  has  absolute  ownership  for  aU 
practical  purposes. — ^Merritt  vs.  Judd,  14  Cal.,  p.  59. 

^wSfied.         ®®^'    "^^  ownership  of  property  is  qualified: 
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1.  When  it  is  shared  with  one  or  more  persons; 

2.  When  the  time  of  enjoyment  is  deferred  or  lim- 
ited; 

8.  When  the  use  is  restricted. 

681.  The  ownership  of  property  by  a  single  per-  8«^«^. 
son  is  designated  as  a  sole  or  several  ownership.  ^^^ 

682.  The  ownership  of  property  by  several  per-  Ownership 

^         ^  or  soyeru 

sons  18  either:  poraoos. 

1.  Of  joint  interests; 

2.  Of  partnership  interests; 

3.  Of  interests  in  common; 

4.  Of  community  interest  of  husband  and  wife. 

683.  A  joint  interest  is  one  owned  by  several  per-  Joint 

interestt 

sons  in  equal  shares,  by  a  title  created  by  a  single  wi»*t. 
will  or  transfer,  when  expressly  declared  in  the  will 
or  transfer  to  be  a  joint  tenancy,  or  when  granted  or 
devised  to  executors  or  trustees  as  joint  tenants. 

Note. — This  provision  is  intended  to  confine  the 
right  of  surviyorship  to  cases  in  which  its  creation  was 
clearly  intended. — Stats.  1865,  p.  171,  Sec.  1;  Dewey 
vs.  Lambier,  7  Cal.,  p.  347;  Bowen  vs.  May,  12  Gal., 
p.  851.  The  act  of  one  joint  tenant  is  the  act  of  all. — 24 
Cal.,  p.  634. 

684.  A  partnership  interest  is  one  owned  by  sev-  Partner- 
eral  personfl,  in  partnership,  for  partnership  purposes.    S|Sr«t. 

NoTK.— Collumb  vs.  Bead,  24  N.  Y.,  p.  505;  Buchan 
ys.  Sumner,  2  Barb.  Gh.,  p.  165;  extending  the  doc- 
trine of  Phillips  vs.  Phillips,  1  Myl.  &  K.,  p.  649; 
Broom  vs.  Broom,  8  id.,  p.  443.  See  **  Partnership," 
Sees.  2395  to  2520  inclusive. 

685.  An  interest  in  common  is  one  owned  by  interoBtin 
several  persons,  not  in  joint  ownership  or  partnership,  what 

NoTS. — Corporations  may  hold  as  tenants  in  com- 
mon.— Dewitt  vs.  San  Francisco,  2  Cal.,  p.  289.  A 
tenant  in  common  may  sell  out  or  incumber  his 
interest  without  regard  to  knowledge  or  consent  of 
his  co-proprietors,  without  affecting  the  legal  rela- 
tions existing  between  them  beyond  the  going  out  of 
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one  and  coming  in  of  another. — Bradley  ye.  Hark- 
nes8,  26  Cal.,  p.  69;  see,  also,  Gates  vs.  Salmon,  35 
Cal.,  p.  576.  The  owners  of  water  ditches  (unless 
special  facts  exist  constituting  them  something  else) 
are  tenants  in  common  of  the  real  estate,  and  their 
rights  are  controlled  hy  the  laws  governing  tenants  in 
common. — Id.  Who  are  tenants  in  common. — ^Beed 
vs.  Spicer,  27  Cal.,  p.  57;  Ewald  vs.  Corbett,  82  Cal., 
p.  493;  2  Blackst.  Com.,  p.  191;  Bacon  Abr. 

Joint  Tknaktb  and  Tenants  in»  Common. — 1 
Vem.,  Ch.  353;  Archbold  Civ.  Plead.,  pp.  53,  73. 

Relations  with  Each  Other.— Acquiring  co- 
tenants  interest.— Gunter  vs.  Laffim,  7  Cal.,  p.  588;  for 
tax  title  to  tenant's  interest,  see  also  Mills  vs.  Tukey, 
22  Cal.,  p.  873.  Abandonment  and  forfeiture  when 
not  presumed  or  created. — Waring  vs.  Crow,  11  Cal., 
p.  366.  Co-tenant  may  at  any  moment  reenter  into 
possession,  his  neglect  to  do  so  being  regarded  as  an 
assent  to  sole  occupation  of  other  (Pico  vs.  Columbet, 
12  Cal.,  p.  414),  and  tenants  in  common  acting  under 
company  name,  owning  mining  claims,  cannot  hold  by 
forfeiture  in  company  name  the  interest  of  any  co- 
tenant. — Wiseman  vs.  McNulty,  25  Cal.,  p.  230.  Dis- 
position of  rents  and  profits,  and  when  co-tenant  is 
entitled  to  allowances  for  personal  expenses  and  out- 
lays.—Qoodenow  vs.  Ewer,  16  Cal.,  p.  461;  Pico  vs. 
Columbet,  12  Cal.,  p.  414;  Raun  vs.  Reynolds,  18  Cal., 
p.  275.  No  action  of  a  portion  of  several  tenants  can 
impair  the  rights  of  their  co-tenants. — ^Mahoney  vs. 
Yon  Wincle,  21  Cal.,  p.  552.  Heirs  of  any  co-tenant 
entitled  to  possession. — McLeaman  vs.  Benton,  81  Cal., 
p.  29.  Right  of  partition  may  be  exercised  at  any 
time. — Stark  vs.  Barrett,  15  Cal.,  p.  361;  see,  also, 
Gates  vs.  Salmon,  35  Cal.,  p.  576.  And  as  to  actions 
between  tenants  in  common;  forcible  entry — Lick  vs. 
0*Donnell,  3  Cal.,  p.  59;  trover— Williams  vs.  Chad- 
bourne,  6  Cal.,  p.  559;  ejectment— Ewald  vs.  Corbett; 
82  Cal.,  p.  493;  trespass — Woodbeck  &  M.  vs.  Wilders, 
18  Cal.,  p.  181;  partition — Sutter  vs.  San  Francisco,  36 
Cal.,  p.  112;  Abel  vs.  Love  &  Fowler,  17  Cal.,  p.  233; 
Siter  vs.  Jewott,  33  Cal.,  p.  96.  One  of  several  tenants 
in  common  may  sue  alone  for  his  moiety. — Covillaud 
vs.  Tanner,  7  Cal.,  p.  38;  Ross  vs.  Heintzen,  36  Cal., 
p.  313.  Unity  of  possession. — Tevis  vs.  Hicks,  38  Cal., 
p.  234.  Possession  of  one  tenant  in  common  is  the 
possession  of  all  (Waring  vs.  Crow,  11  Cal.,  p.  866; 
Knox  vs.  Marshall,  19  Cal.,  617;  Carpentier  vs.  Web- 
ster, 27  Cal.,  p.  524;  28  Cal.,  p.  485;  29  Cal.,  p.  162; 
id.,  p.  333);  and  in  order  to  rebut  this  presumption  the 


Civil  Code.  209 

Mention  to  hold  adversely  must  be  shown,  and  such 
intent  must  be  indicated  by  acts  calculated  to  exclude 
the  co-tenant. — Coleman  vs.  Clements,  23  Cal.,  p.  245; 
Owen  vs.  Morton,  24  Cal.,  p.  373.  If  one  who  took 
possession  of  land  unlawfully  should  afterward  become 
a  tenant  in  common  in  the  ownership  of  the  same,  at 
that  moment  his  possession  loses  its  hostile  character, 
'  and  the  presumption  is  (until  the  contrary  appears) 
that  it  is  amicable. — Carpentier  vs.  Mendenhall,  28 
Cal.,  p.  484.  Any  act  of  a  co-tenant  in  exclusive  pos- 
session, which  manifests  an  intention  to  hold  exclu- 
sively for  himself,  is  equivalent  to  an  actual  ouster. — 
Owen  vs.  Morton,  24  Cal.,  p.  373;  see,  also,  Carpentier 
vs.  Webster,  27  Cal.,  p.  524;  Carpentier  vs.  Menden- 
hall, 28  Cal.,  p.  484;  Carpentier  vs.  Gardiner,  29  Cal., 
p.  160.  But  taking  actual  possession  of  land  under  a 
deed  which  purports  to  convey  the  whole  thereof  (with 
a  belief  that  it  does  so  convey  the  whole),  when  in  fact 
it  gives  title  to  an  undivided  portion  only,  is  not  an 
ouster  of  a  tenant  in  common  owning  the  other  undi- 
vided part. — Seaton  vs.  Son,  32  Cal.,  p.  481.  Proof  of 
an  ouster. — Hebrard  vs.  Jefferson  G.  &  S.  M.  Co.,  33 
Cal.,  p.  390;  and  for  damages  for  ouster,  see  29  Cal., 
p.  330,  and  other  cases  above  cited.  One  tenant  in 
common  may  purchase  an  outstanding  or  adverse  title, 
but  he  cannot  acquire  such  a  title  solely  for  his  own 
benefit  and  to  the  exclusion  of  his  co-tenant. — ^Mande- 
ville  vs.  Soloman,  39  Cal.,  p.  125.  But  the  co-tenant 
must  exercise  a  reasonable  diligence  in  making  his 
election,  to  participate  in  the  benefit  of  the  new  acqui- 
sition; and  unless  within  reasonable  time  he  does  so,  he 
is  deemed  to  repuaiate  the  transaction  and  abandon  its 
benefits. — Id. 

Relations  with  Third  Parties.— One  tenant  in 
common  may  sue  and  recover  possession  from  any 
party  in  adverse  possession  (Collier  vs.  Corbett,  15 
Cal.,  p.  183;  Treat  vs.  Reilly,  35  Cal.,  p.  129);  and  a 
tenant  in  common  of  an  undivided  portion  of  a  tract  of 
land  is  entitled  to  the  possession  of  ^he  whole  tract 
against  all  persons  except  his  co-tenants,  and  may 
maintain  ejectment  against  such  persons  and  recover 
the  entire  premises  (Fouchard  vs.  Crow,  20  Cal.,  p. 
150;  Mahoney  vs.  Van  Wincle,  21  Cal.,  p.  552;  Hart 
vs.  Robertson,  21  Cal.,  p.  346;  Rowe  vs.  Bacigalluppi, 
21  Cal.,  p.  633),  but  could  not  recover  in  such  action 
the  whole  of  the  mesne  profits  or  damages  for  detention, 
but  only  a  part  thereof,  proportional  to  his  interest 
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What 
iDtereets 
are  in 
commoxL 


Commu- 
nity 
property. 


Interests  as 
to  time. 


(Clark  va.  Huber,  20  Cal.,  p.  196;  ^Uler  vs.  Boggs, 
25  Cal.,  p.  175).  Yet  the  Supreme  Court  will  not 
reverse,  but  only  modify  such  a  judgment. — Id.,  and 
Hicks  vs.  Coleman,  25  Cal.,  p.  145.  A  purchaser  at  a 
Constable's  sale  on  execution  does  not  acquire  any  title 
against  a  tenant  in  common  not  served  with  process, 
and  who  did  not  appear. — Wiseman  vs.  McNulty,  25 
Cal.,  p.  230;  see,  also.  Boss  v$.  Heintzen,  36  Cal.,  p. 
313.  A  conveyance  by  one  tenant  in  common,  or  any 
number  less  than  the  whole,  of  a  specific  portion  of  the 
common  lands,  is  not  void;  it  does  not  prejudice  the 
co-tenants  not  uniting  in  the  convevance.  The  grantee 
takes  the  interest  of  the  grantor  in  the  special  tract, 
which  interest  is  a  tenancy  in  the  special  tract  with  the 
co-tenants  of  the  grantor. — Gates  vs.  Salmon,  35  Cal., 
p.  576;  see  further,  Lawrence  vs.  fiallou,  37  Cal.,  p. 
518. 

686.  Every  interest  created  in  favor  of  several 
peraons  in  their  own  right  is  an  interest  in  common, 
unless  acquired  by  them  in  partnership,  for  partner- 
ship purposes,  or  unless  declared  in  its  creation  to  be 
a  joint  interest,  as  provided  in  Section  683,  or  unless 
acquired  as  community  property. 

Note. — Stats.  1855,  p.  171,  Sec.  1.  See  Downing 
vs.  Marshall,  23  N.  Y.,  pp.  366-388;  Coster  vs.  Loril- 
lard,  U  Wend.,  p.  343.    See  notes  to  Sees.  683,  684. 

687.  Community  property  is  property  acquired  by 
husband  and  wife,  or  eithef,  during  maniage,  when 
not  acquired  as  the  separate  property  of  either. 

Note.— Civil  Code  of  Louisiana,  p.  370,  Art.  2370, 
et  seq.  See  Husband  and  "Wife,  Sees.  155  to  181  in- 
clusive. 

688.  In  respect  to  the  time  of  enjoyment,  an  in- 
terest in  property  is  either  : 

1.  Present  or  future;  and, 

2.  Perpetual  or  limited. 

Note. — These  distinctions  exist  in  regard  to  per- 
sonal property  as  well  as  real. — Westcott  vs.  Cady,  5 
Johns.  Ch.,  p.  334;  Gillespie  vs.  Miller,  id.,  p.  21; 
Eandall  vs.  Russell,  3  Meriv.,  p.  190;  Hyde  vs.  Par. 
ratt,  1  P.  Wms.,  p.  1;  2  Vern,  p.  331;  Smith  vs. 
Clever,  id.,  p.  59;  Upwell  vs.  Halsey,  1  P.  Wms.,  p. 
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651;  see  Phelps  vs.  Pond,  23.  N.  Y.,  p.  69;  28<  Barb., 
p.  121;  Kane  vs.  Astor,  5  Snndf.,  p.  467;  Beeckman 
vs.  Schermerhom,  3  Sandf.  Ch.,  p.  181;  Mason  vs. 
Jones,  2  Barb.,  p.  229. 

680.    A  present  interest  entitles  the  owner  to  the  Present 

^  interest, 

immediate  possession  of  the  property.  ''^**- 

600.  A  future  interest  entitles  the  owner  to  the  Future 

interest* 

possession  of  the  property  only  at  a  future  period.  what. 

Note. — Thus  a  reversion,  as  well  as  a  remainder,  is 
a  future  estate.    They  are  both  expectant  estates. 

601.  A  perpetual  interest  has  a  duration  equal  to  Perpetual 

interest, 

that  of  the  property.  what 

602.  A  limited  interest  has  a  duration  less  than  Limited 

interest, 

that  of  the  property.  what 

603.  A  future  interest  is  either :  Kinds  of 

-.      -rr     ^     1  future 

1.     vested;   or,  interests. 

2.  Contingent. 

Note. — So,  also,  with  personal  property. — ^Phelps, 
ExV.  vs.  Pond,  23  N.  Y.,  p.  69. 

604.  A  future  interest  is  vested  when  there  is  a  vested 
person  in  being  who  would  have  a  right,  defeasible  or 
indefeasible,  to  the  immediate  possession  of  the  prop- 
erty, upon  the  ceasing  of  the  intermediate  or  precedent 
interest. 

NoTB. — The  words  **  defeasible  or  indefeasible  "  ob- 
viate the  objection  that  a  future  interest  might  be 
vested,  and  also  contingent  (Coster  vs.  Lorillard,  14 
"Wend.  p.  302);  c.  ^.,  a  remainder  to  descendants  in 
being  subject  to  open  and  let  in  after-bom  descend- 
ants. Such  remainders  have  always  been  held  to  be 
vested. — Powers  vs.  Bergen,  6  N.  Y.,  p.  360;  Root  vs. 
Stuyvesant,  18  Wend.,  p.  268;  Dubois  vs.  Ray,  7 
Bosw.,  p.  287;  Williamson  vs.  Field,  2  Sandf.  Ch.,  p. 
633. 

695.     A  future  interest  is  contingent,  whilst  the  contingent 
person  in  whom,  or  the  event  upon  which,  ii  is  limited 
to  take  effect  remains  uncertain. 
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Two  or  696.    Two  or  more  future  interests  may  be  created 

interesta.  to  take  eftect  in  the  alternative,  so  tliat  if  the  first  in 
order  fails  to  vest,  the  next  in  succession  shall  be  sub- 
stituted for  it,  and  take  effect  accordingly. 

Note. — Loddington  vs.  Kime,  1  Ld.  Raym.,  p.  203; 
2  Smith's  Fearne,  p.  43. 

Certain  697.     A  futurc  interest  is  not  void  merely  because 

future 

not^tTbe      ^^  ^^^  improbability  of  the  contingency  on  which  it 
void  ig  limited  to  take  effect. 


Postha-  698.     Wlien  a  future  interest  is  limited  to  successors, 

moas 

children,  hcirs,  issuc,  or  children,  posthumous  children  are  enti- 
tled to  take  in  the  same  manner  as  if  living  at  the 
death  of  their  parent. 

Note. — Stats.  1855,  p.  171,  Sec.  5;  Mason  vs.  Jones, 
2  Barb.,  pp.  234-252. 

Qualities  of      699.     Futurc  interests  pass  by  succession,  will,  and 

expectant 

oBtaAes.        transfer,  in  the  same  manner  as  present  interests. 

Note.— Wood  vs.  Koyos,  8  Paige,  pp.  365-368;  Wen- 
dell vs.  Crandall,  1  N.  Y.,  p.  491;  Pond  vs.  Bergh,  10 
Paige,  pp.  140-154;  Lawrence  vs.  Bayard,  7  Paige,  pp. 
70-76;  Grout  vs.  Townsend,  2  Hill,  pp.  554-557. 

Same.  700.     A  mere  possibility,  such  as  the  expectancy 

of  an  heir  apparent,  is  not  to  be  deemed  an  interest  of 
any  kind. 

Note. — Jackson  vs.  Bradford,  4  Wend.,  p.  619; 
Tooley  vs.  Dibble,  2  Hill,  p.  641;  see  Conderman  vs. 
Smith,  41  Barb.,  p.  404;  Miller  vs.  Emana.  19  N.  Y., 
p.  384. 

Interests  in       701 .    In  respect  to  real  or  immovable  property,  the 
property,     interests  mentioned  in  this  Cliapter  are  denominated 

estates,  and  are  specially  named  and  classified  in  Part 

n  of  this  Division. 

Note. — It  has  been  deemed  unadvisable  to  apply  the 
technical  name  of  estates  in  real  property  to  interests 
in  personal  property,  although  there  are  precedents  for 
such  a  course. 

Same.  702.    The  names  and  classification  of  interests  in 
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real  property  have  only  such  application  to  interests 
in  personal  property  as  is  in  this  Division  of  the  Code 
expressly  provided, 

703.    No  future  interest  in  property  is  recognized  What 
by  the  law,  except  such  as  is  defined  in  this  Division  intoreats 

of  the  Code.  recognized. 


ARTICLE  II. 

CONDITIONS  OF  OWNERSHIP. 

Section  707.  Fixing  the  time  of  eryoyment. 

708.  Conditions. 

709.  Certain  conditions  precedent  void. 

710.  Conditions  restraining  marriage  void. 

711.  Conditions  restraining  alienation  void. 

707.     The  time  when  the  enjoyment  of  property  is  Fixing  the 

tiine  of 

to  begin  or  end  may  be  determined  by  computation,  enjoyment 
or  be  made  to  depend  on  events.    In  the  latter  case, 
the  enjoyment  is  said  to  be  upon  condition. 

• 

Note. — For  conditions  of  ownership  or  estates  on  con- 
dition generally  see  Greenlf.  Cruis.,  Tit.  13,  Chs.  1  and 
2;  2  Shars.  Blackst.  Comm.,  Ch.  10;  Kent's  Comm., 
Sec.  67;  3  Coke  Litt.,  pp.  201a-237a;  Shep.  Touchst., 
Ch.  6;  Bouv.  Law  Diet.,  Tit.  "Condition."  As  to  what 
words  create  a  condition,  see  Greenlf.  Cruis.  Real  Prop., 
Tit.  32,  Ch.  25,  Sees.  2-11,  and  notes;  also,  2  Shars. 
Blackst.  Comm.,  p.  152,  not©  1.  The  word  **  if"  gene- 
rally creates  a  condition,  but  sometimes  only  a  limita- 
tion.—Co.  Litt.,  pp.  204a-214b;  Shep.  Touchst.,  p.  123. 
Conditions  which  go  to  defeat  an  estate  are  strictly 
construed,  while  those  which  go  to  vest  an  estate 
are  liberally  construed. — Crabb.  Real  Prop.,  Sec. 
2130;  4  Gray  Mass.,  p.  140.  When  there  is  a  con- 
dition subsequent,  and  performance  is  rendered  impos- 
sible by  act  of  covenantee  or  party  in  whose  favor 
it  is  to  be  performed,  it  becomes  void. — United  States 
vs.  Arredondo,  6  Pet.,  pp.  691,  745;  "Whitney  vs. 
Spencer,  4  Cowen,  p.  89.  If  the  condition  is  impos- 
sible at  time  of  its  creation  (as  to  pay  money  at  a 
day  already  past),  it  is  void;  but  if  it  is  a  mortgage, 
remedy  in  equity  is  preserved. — Hughes  vs.  Edwards, 
9  Wheat.,  pp.  48^-498.     Equity  will  not  allow  any 


214  Civil  Code, 

one  to  take  advantage  of  a  bequest  over,  who  has 
himself  been  instrumental  in  causing  the  breach 
of  a  condition. — Garrett  vs.  Pretty,gtated  from  Reg. 
Lib.  in  3  Meriv,  p.  120;  Clarke  vs.  Parker,  19  Ves., 
p.  12;  2  Yes.  and  Bea.,  p.  225.  But  where  a  con- 
dition is  annexed  by  will  to  a  devise  or  bequest,  and 
no  one  is  bound  to  give  notice  of  such  condition,  the 
parties  must  themselves  take  notice  of  and  perform  the 
condition,  in  order  to  avoid  forfeiture. — 2  Atk.,  p.  619; 

1  Mod.,  p.  314;  3  Meriv.,  p.  9;  Show.  P.  C,  p.  50. 
Infancy  will  in  such  case  be  no  excuse  for  non-per- 
formance of  condition. — 2  Preem.,  p.  221;  1  Ventr.,  p. 
200.  But  .for  instance  of  modification  of  this  rule,  see 
Burleton  vs.  Homfray,  Ambl.,  p.  259.  See  further  this 
Code,  ** Covenant?,"  "Mortgages,"  and  notes  upon 
those  subjects,  and  see  note  to  Sec.  708,  post. 

Conditions.  708.  Conditions  are  precedent  or  subsequent.  The 
former  fix  the  beginning,  the  latter  the  ending,  of  the 
right. 

Note. — Whether  conditions  are  precedent  or  sub- 
sequent depends  on  the  intent  of  the  parties,  to  be 
collected  from  the  nature  of  the  case  (Kingston  vs. 
Preston,  1  Doug.,  pp.  689-691;  1  Saund.,  p.  320,  note 
by  Sgt.  Williams;  Tompkins  vs.  Elliot,  5  Wend.,  p. 
497;  Barruso  vs.  Madan,  2  Johns.,  p.  148),  and  does 
not  depend  upon  the  precise  form  of  words  used,  nor 
upon  the  position  of  the  words  in  the  instrument. — 
7  Gill,  and  I.  Md.,  pp.  227-240;  2  Dall.  Penn.,  p. 
317;  20  Barb.  N.  Y.,  p.  425;  6  Me.,  p.  106;  id.,  p. 
318;  1  Va.  Cas.,  p.  138;  6  Litt.  Ky.,  p.  151;  1  Spenc. 
N.  J.,  p.  435;  1  La.  Ann.,  p.  424;  1  Wise,  p.  527.  For 
conditions  precedent  and  subsequent  see  1  Cal.,  p.  837; 

2  Cal.,  p.  138;  id.,  163;  26  Cal.,  p.  11;  30  Cal.,  p.  325; 
10  Cal.,  p.  589;  13  Cal.,  p.  458;  10  Cal.,  p.  95;  id.,  p. 
450;  6  Cal.,  p.  297;  id.,  p.  24;  17  Cal.,  p.  275;  16  Cal., 
p.  189;  24  Cal.,  p.  632;  30  Cal.,  p.  280;  15  Cal.,  p.  630; 
34  Cal.,  p.  138;  1  Doug.  Mich.  R.,  p.  225;  id.,  p.  527; 

3  Pike,  p.  222;  4  Rand.,  p.  352;  9  Mass.,  p.  78;  15  Mass., 
p.  500;  2  Pick.,  p.  292;  3  Pet.,  pp.  346-374;  1  Ham.,  p. 
14;  10  Johns.,  p.  203;  7  Johns.,  p.  249;  15  Wend.,  p. 
564;  5  Pick.,  p.  528;  10  Pick.,  p.  309;  6  Greenl.,  p.  106; 
2  Pairf.,  p.  318;  Piatt  on  Covenants,  Ch.  2,  Sec.  5;  aoe 
also  Greenlf.  Cruis.  Real  Prop.,  Tit.  73,  Ch.  1,  Sec.  6, 
and  note.  And  for  mutual  covenants,  see,  further,  2 
Johns.,  p.  207;  10  Johns.,  p.  266;  16  Johns.,  p.  267;  17 
Johns.,  p.  293;  5  Pick.,  p.  395;  2  Mete.,  p.  500;  4  Conn. 
R.,  p.  3;  3  Rand.,  p.  68.    See  note  to  Sec.  707,  ante. 
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Compare  the  last  two  sections  with  Sections  1434  to 
1442,  post. 

709.  If   a  condition  precedent  requires  the  per-  Cort«in 

.  .  conditions 

formance  of  an  act  wrong  of  itsel:^  the  instrument  pr^edont 
containing  it  is  so  far  void,  and  the  right  cannot  exist. 
K  it  requires  the  performance  of  an  act  not  wrong  of 
itself,  but  otherwise  unlawful,  the  instrument  takes 
effect  and  the  condition  is  void. 

Note. — All  the  instances  of  conditions  against  law 
are  reducible  under  one  of  these  heads:  1.  To  do 
something  that  is  malum  in  ae  or  malum  prohibitum; 
2.  To  omit  something  that  is  a  duty;  3.  To  encourage 
such  crimes  and  omissions. — 1  P.  Wms.,  p.  189; 
Greenlf.  Cruis.,  Tit.  13,  Ch.  1,  Sec.  19.  Compare  this 
with  Section  1441,  post,  and  notet 

710.  Conditions  imposing  restraints  upon   mar-  ConditiqnF 

.  ^  restruning 

nage,  except  upon  the  marriage  of  a  minor,  are  void,  marriage 


void. 


Note. — In  the  first  report  of  this  Code  to  the  Legis- 
lature this  section  read  as  follows: 

"Sec.  710.     Conditions    imposing   restraints   upon 

marriage,  except  upon  the  marriage  of  a  minor,  or  of 

the  widow  of  the  jperson  bv  whom  the  condition  is 

I  imposed,  are  void;  but  this  does  not  affect  limitations 

!  where  the  intent  was  not  to  forbid  marriage,  but  only 

to  give  the  use  until  marriage.'' 

i  This  was  the  rule  of  the  common  law.    The  Com- 

I  mission  deemed  it  advisable  to  modify  it.    By  the  com- 

mon law  a  condition  restraining  a  widow  from  a  second 
marriage  might  be  held  good.    The  authorities  as  to 
I  the  validity  of  a  condition  restraining  a  widow  from 

marriage  are  conflicting.  It  seems,  however,  generally 
settled  by  the  English  authorities,  that  a  condition 
imposing  such  restraint  was  valid  (10  £ng.  L.  &  Eq., 
p.  139);  and  Justice  Story  so  holds,  saying  that:  "A 
condition  that  a  widow  shall  not  marry  is  not  unlawful, 
neither  is  an  annuity  during  widowhood  (1  Eq.  Juris., 
Sec.  289);  but  this  has  been  questioned;  and  in  Parsons 
vs.  Winslow  (6  Mass.,  p.  169),  where  the  legacy  was 
during  widowhood  and  -life,  it  was  held  that  the  lega- 
tee took  notwithstanding  subsequent  marriage. — See 
Hooper  vs.  Dundas,  10  Barr.,  p.  75;  10  Watts,  p.  348; 
but  see  1  Atk.,  p.  379,  1  Mad.,  p.  590;  2  Atk.,  p.  321. 

*'  It  is  conceded  that  if  an  estate  be  limited  to  a  widow 
so  long  as  she  remains  unmarried,  the  limitation  is 
good;  but  it  is  said  that  a  condition  subsequent  to  like 
effect  is  void.    Where  a  testator  directed  his  executors 
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to  pay  his  wife  an  annuity  for  the  support  of  herself  and 
child  until  his  son  should  become  of  age,  provided  she 
remained  his  widow  so  long,  and  in  case  she  again 
married,  the  bequest  to  cease  from  the  -day  of  such 
marriage,  it  was  held  that  the  restriction  upon  her 
^  marriage  waa  void,  and  she  was  entitled  to  the  annuity 

until  the  miyority  of  the  son." — ^Middleton  vs.  Eice,  S. 
J.  C,  Penns3'lvania;  1  Pa.  Law  Jour.,  p.  229,  N.  S.; 
Greenlf.  Cruise,  Real  Prop.,  Tit.  13,  Ch.  1,  Sec.  66, 
note.  In  this  case  the  authorities  cited  by  Justice 
Story  in  favor  of  such  restraint  were  cited  and  disap- 
proved. Where  a  married  woman  lived  apart  from 
her  husband,  and  her  father  bequeathed  to  her  an 
annuity,  to  cease  if  and  while  she  should  again  live 
with  him,  the  restriction  was  held  void. — See  note  to 
Greenlf.  Cruise,  above  cited. 

The  Commission,  in  presenting  the  above  section, 
have  declared  that  all  conditions  imposing  (any)  re- 
straint upon  marriage,  except  upon  the  marriage  of  a 
minor,  are  void.  All  such  restraints  are  odious,  and 
the  reasons  which  are  to  be  advanced  against  restraints 
upon  maniage  generally  would  be  equally  applicable 
to  restraints  upon  the  marriage  of  widows.  Even  a 
condition  in  restraint  of  marriage  with  some  particular 
person  would  often  have  the  effect  of  a  virtual  prohibi- 
tion of  marriage.  A  condition  that  a  **  child  should 
not  marry  until  fifty  years  of  age,  or  should  not  many 
any  person  who  was  a  clergyman,  a  physician,  or  a 
lawyer,  or  any  person  except  of  a  particular  trade," 
Mr.  Justice  Story  thinks  would  be  considered  a  general 
restraint,  and  **be  deemed  a  mere  evasion  or  fraud 
upon  the  law.** — ^Story  Eq.  Juris.,  Sec.  287.  Condi- 
tions in  restraint  of  marriage  of  person  arrived  at  years 
of  discretion  must,  as  a  general  rule,  be  regarded  as 
unfavorable  to  the  welfare,  good  order,  and  general 
happiness  of  society. — See  2  Redfieid  on  Wills  (edition 
of  1866),  p.  670,  and  notes.  Compare  with  Section 
1676,  post,  and  note. 

Conditions        711.     Conditions  restraining  alienation,  when  re- 

reetraining  . 

alienation    pugnant  to  the  interest  created,  are  void. 

Note. — De  Peyster  vs.  Michael,  6  N.  Y.,  p.  496.  A 
condition  in  general  restraint  of  alienation  is  void  (1 
Den.,  N.  Y.,  p.  449;  14  Miss.,  p.  730;  24  id.,  p.  203;  6 
East.,  p.  173;  21  Pick.,  Mass.,  p.  42),  but  a  restraint  of 
alienation  for  a  limited  time  may  be  good. — Coke 
Litt.,  p.  223;  2  Serg.  &  R.,  Penn.,  p.  573;  1  Watts, 
Penn.,  p.  389;  10  id.,  p.  325. 
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ARTICLE  III. 

REBTBAIIYTS  ITPON  ALIENATION. 

Section  715.  How  long  it  may  be  suspended. 

716.  Future  interests  void,  which  suspend  power  of  aliena- 

tion. 

717.  Leases  of  agricultural  land,  for  over  ten  years,  void. 

718.  Leases  of  city  lots,  for  over  twenty  years,  void. 

716.     The  absolute  power  of  alienation  cannot  be  How  long 

it  may  bo 

suspended,  by  any  limitaj^n  or  condition  whatever,  suspondod. 
for  a  longer  period  than  during  the  continuance  of  the 
lives  of  persons  in  being  at  the  creation  of  the  limita- 
tion or  condition,  except  in  the  single  case  mentioned 
in  Section  772. 

Note. — This  includes  a  trust  of  real  property. — Cos- 
ter vs.  Lorillard,  14  Wend.,  pp.  266,  313;  Hawley  vs. 
James,  16  id.,  pp.  121, 173, 174,  208;  Kane  vs.  Gott,  24 
id.,  pp.  641, 662,  667;  Hone  vs.  Van  Schaick,  20  Wend., 
pp.  564,  666;  Boynton  vs.  Hoyt,  1  Den.,  pp.  58,  58; 
Beekman  vs.  Bonsor,  23  N.  Y.,  pp.  298,  316.  The 
words  "  limitation  or  condition  "  are  substituted  for 
"estate,"  so  as  to  include  powers.  See  Hawley  vs. 
James,  16  Wend.,  pp.  135, 178,  208;  Coster  vs.  Lorli- 
lard,  14  id.,  324,  325;  Hone  vs.  Yan  Schaick,  20  id.,  pp. 
566,  567,  569. 

716.     Every  ftiture  interest  is  void  in  its  creation  Future 
which,  by  any  possibility,  may  suspend  the  absolute  void,wMch 
power  of  alienation  for  a  longer  period  than  is  pre-  J?.^®'^^^ 
scribed  in  this  Chapter.     Such  power  of  alienation  is 
suspended  when  there  are  no  persons  in  being  by 
whom  an  absolute  interest  in  possession  can  be  con- 
veyed. 

Note.— Hawley  vs.  James,  16  Wend.,  pp.  120, 126, 
171,  178,  227;  Evferitt  vs.  Everitt,  29  Barh.,  p.  112; 
Jennings  vs.  Jennings,  7  N.  Y.,  pp.  547-549;  Amory 
vs.  Lord,  9  id.,  p.  415;  Thompson  vs.  CarmichaeVs 
Exec'rs,  1  Sandf.  Ch.,  p.  395;  Arnold  vs.  Gilhert,  3  id., 
p.  558. 

28 
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Leases  of         717.    No  lease  or  ficrant  of  agricultural  land  for  a 

aarrioul-  °  ^ 

Jural  land,    longer  period  than  ten  years,  in  which  shall  be  reserved 

for  over  ten  o       r  ./  ' 

years.  voi<L  Q,nj  rent  or  service  of  any  kind,  shall  be  valid. 

Note.— stats.  1851,  p.  169,  Sec.  1. 

Leases  of  718.  .  Ko  lease  or  gmnt  of  any  town  or  city  lot,  for 
for  over'  a  longcr  period  than  twenty  years,  in  which  shall  be 
years,  void,  reserved  any  rent  or  service  of  any  kind,  shall  be  valid. 

Note.— Stats.  1851,  p.  169,  Sec.  1. 


ARTICLE  IV. 

ACCUMULATIONS. 

Section"  722,  Dispositions  of  income. 

723.  Accumulations,  when  void. 

724.  Accumulation  of  income. 

725.  Other  directions,  when  void  in  part. 

726.  Application  of  income  to  support,  etc.,  of  minor. 

Disposi-  722.     Dispositions  of  the   income  of  property  to 

tions  of  1  1  .        1  .  -I 

income.  accruc  and  to  be  received  at  any  time  subsequent  to 
the  execution  of  the  instrument  creating  such  disposi- 
tion, are  governed  by  the  rules  prescribed  in  this  Title 
in  relation  to  future  interests. 

Accumuia-       723,    All  directions  for  the  accumulation  of  the 

tions,  when    .  « 

void.  income  of  property,  except  such  as  are  allowed  by  this 

Title,  are  void. 

Note.— Titus  vs.  Weeks,  37  Barb.,  pp.  136,  146; 
Vail  vs.  Vail,  4  Paifje,  p.  317;  Levy  vs.  Levy,  40 
Barb.,  pp.  590-618. 

Aceumuia-  724.  An  accumulation  of  the  income  of  property, 
income.  for  the  benefit  of  one  or  more  persons,  may  be  directed 
by  any  will  or  transfer  in  writing  sufficient  to  pass  the 
property  out  of  which  the  fond  is  to  arise,  as  follows: 
1.  K  such  Accumulation  is  directed  to  commence  on 
the  creation  of  the  interest  out  of  which  the  income  is 
to  arise,  it  must  be  made  for  the  benefit  of  one  or  more 
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minors  then  in  being,  and  terminate  at  the  expiration  same. 
of  their  minority;  or, 

2.  K  such  accumulation  is  directed  to  commence  at 
any  time  subsequent  to  the  creation  of  the  interest  out 
of  which  the  income  is  to  arise,  it  must  commence 
within  the  time  in  this  Title  permitted  for  the  vesting 
of  future  interests,  and  during  the  minority  of  the 
beneficiaries,  and  terminate  at  the  expiration  of  such 
minority. 

Note. — Boynton  vs.  Hoyt,  1  Den.,  pp.  53,  68;  Haw- 
ley  Y8.  James,  16  Wend.,  p.  117;  Oilman  vs.  Bedding- 
ton,  24  N.  Y.,  p.  19;  Kilpatrick  vs.  Johnson,  15  N.  Y,, 
p.  822;  Mason  vs.  Jones,  2  Barb.,  pp.  250-253. 

726.    If  in  either  of  the  cases  mentioned  in  the  last  other         / 

directions, 

section  the  direction  for  an  accumulation  is  for  a  longer  J^^^^^^ 
term  than  during  the  minority  of  the  beneficiaries,  the 
direction  only,  whether  separable  or  not  from  other  pro- 
visions of  the  instrument,  is  void  as  respects  the  time 
beyond  such  minority. 

Note. — The  clause  from  "only"  to  "instrument" 
is  sustained  by  Williams  vs.  Williams,  8  N.  Y.,  p.  425; 
Kilpatrick  vs.  Johnson,  15  N.  Y.,  p.  322.  See,  how- 
ever, King  vs.  Bundle,  15  Barb.,  pp.  139-145. 

726.    When  a  minor  for  whose  benefit  an  accumu-  Applica- 
tion of 

lation  has  been  directed  is  destitute  of  other  suflicient  income  to 

support, 

means  of  support  and  education,  the  proper  Court,  upon  ^no?f 
application,  may  direct  a  suitable  sum  to  be  applied 
thereto  out  of  the  fund. 

NOTB. — See  Code  of  Civil  Procedure,  Sections  1792 
and  1771,  relating  to  investment  of  the  ward's  estate  and 
the  payment  for  his  support  and  maintenance.  The 
provisions  of  Section  1771  of  the  Code  of  Civil  Pro- 
cedure became  necessary  under  the  decision  of  the 
Supreme  Court  of  this  State  in  the  case  o(  Swift  vs. 
Swift,  40  Cal.,  p.  457. 
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CHAPTER  ni. 


Increaie  of 
property. 


In  certain 
cases,  who 
entitled  to 
income  of 
property. 


RIGHTS   OF   OWNERS. 

Section  732.  Increase  of  property. 

733.  In  certain  cases  who  entitled  to  income  of  property, 

732.  The  owner  of  a  thing  owns  also  all  its  pro- 
ducts and  accessions. 

Note.— 2  Kent's  Comm.,  p.  860;  2  Blackstone's 
Comm.,  p.  404;  Bouvier  Inst.,  pp.  2, 1,  29,  80.  Where 
the  property  of  two  persons  are  by  their  joint  labor 
united,  in  the  absence  of  an  agreement  the  joint  pro- 
duct is  the  property  of  the  owner  of  the  principal 
part.— -7  Johns.,  K.  Y.,  p.  478;  5  Pick.,  p.  177;  6  id., 
p.  209;  32  Me.,  p.  404;  16  Conn.,  p.  822;  fiouvier  Inst., 
p.  2,  1,  26.  Vessels  built  of  materials  belonging  to  dif- 
ferent persons,  it  is  said,  belong  to  the  owner  of  the 
keel.— 2  Kent.,  p.  861;  6  Pick.,  p.  209. 

733.  When,  in  consequence  of  a  valid  limitation 
of  a  future  interest,  there  is  a  suspension  of  the  power 
of  alienation  or  of  the  ownership  during  the  continua- 
tion of  which  the  income  is  undisposed  of,  and  no  valid 
direction  for  its  accumulation  is  given,  such  income 
belongs  to  the  persons  presumptively  entitled  to  the 
next  eventual  interest. 

Note. — Held  to  apply  to  personal  property. — Oilman 
vs.  Keddington,  24  N.  Y.,  p.  19;  Kilpatrick  vs.  John- 
son, 15  id.,  p.  322.  But  see  Phelps,  ezr.,  vs.  Pond,  23 
N.  Y.,  p.  83.  In  Odell  vs.  Odell,  10  Allen,  (Mass.,)  p. 
1,  Mr.  Justice  Gray  held  that:  "Where  the  accumu- 
lation of  a  portion  of  the  income*  of  real  estate  was 
directed  in  a  will  for  fifty  years,  and  then  to  be  applied 
to  establish  a  charity,  and  it  was  held  a  valid  bequest, 
even  if  the  accumulation  cannot  be  allowed  for  so  long 
a  period."— 2  Redfield  Law  of  Wills,  (ed.  1866,)  p.  821, 
,  Sec.  70.    At  common  law,  originally,  no  accumulation 

was  allowed  beyond  the  period  of  a  life  or  lives  in  ex- 
istence at  the  decease  of  the  testator,  and  twenty-one 
years  and  a  fraction  thereafter,  to  allow  a  minor  devisee 
to  obtain  his  majority;  and  the  fraction  over  twenty- 
one  years  was  added,  thus  treating  infants  as  in  esse 
during  the  period  of  gestation. — Redfield  2,  (id.  ed.,)  p. 
821;  Tudor,  p.  252.    But  the  House  of  Lords,  in  G^deU 
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vs.  Palmer,  7  Bligh.,  p.  202;  S.  C,  10  Bing.,  p.  140; 
CI.  &  Fin.,  p.  372,  put  this  matter  at  final  rest*  deter- 
mining in  these  cases  that  the  true  limit  against  perpe- 
tuities was  **a  life  or  lives  in  being,  and  twenty-one 
years,  without  reference  to  the  infancy  of  any  person 
whatever, "  In  the  great  Thellusson  will  case,  (Thellus- 
8on  vs.  Woodford,  4  Vesey,  p.  227),  being  the  case  on 
which  was  founded  the  famous  Thellusson  Act,  it  was 
held  that  **  where  there  is  a  present  gift  in  possession, 
and  the  direction  for  accumulation  is  merely  given  to 
govern  the  mode  of  enjoyment,  the  result  is  to  give 
those  entitled  the  present  income,  the  same  as  if  the 
direction  had  not  been  given."— 2  Redfield,  (1886  ed.,) 
pp.  839,  840;  Clulow's  Trust,  5  Jur.,  (N.  S.),  p.  1002; 
Trickey  vs.  Trickey,  3  My.  &  K.,  560;  1  Jacman,  p. 
291.  In  Coombe  vs.  Hughes,  11  Jur.,  (N.  ti.)t  P*  1^> 
Rolls.  Chanc.  Appeal,  p.  380,  (1865),  if  a  will  makes  an 
absolute  gift  and  a  direction  to  accumulate  more  thaft 
twenty-one  years,  the  income  after  the  twenty-one  years 
passes  under  the  previous  gift,  and  not  undisposed  of. 


CHAPTER    IV. 

TERMINATION   OP   OWNERSHIP. 


SECTioif  739.  Future  interests,  when  defeated. 

740.  Same. 

741.  Future  interests,  when  not  defeated. 

742.  Same. 

739.    A  future  interest,  depending  on  the  contin-  Future 
geney  of  the  death  of  any  person  without  successors,  when    * 
heirs,  issue,  or  children,  is  defeated  by  the  birth  of  a 
posthumous  child  of  such  person,  capable  of  taking 
by  succession. 

Note.— Stats.  1855,  p.  171,  Sec.  4,  In  England  it 
was  held  by  the  Court  of  Common  Fleas,  and  of  King's 
Bench,  that  there  could  be  no  interval  or  meantime 
between  the  termination  of  the  particular  estate  sup- 
porting the  remainder  and  the  vesting  of  the  remain- 
der. A  strict  application  of  this  rule  was  held  to 
exclude  a  posthumous  child  from  taking  a  contingent 
remainder  when  the  particular  estate  terminated  before 
it  was  bom  (see  Reeve  vs.  Long,  1  Salk.,  p.  227),  but 
this  decision  was  reversed  by  the  House  of  Lords,  and 
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it  has  long  been  the  settled  law,  in  both  England  and 
this  country,  that  an  infant  in  its  mother's  womb  ia 
deemed  to  he  in  existence  for  the  purpose  of  taking  a 
remainder,  whether  by  succession  or  by  devise. — 
Willes,  C.  J.,  in  Groodtitle  vs.  Wood,  7  Tenn.  Rep.,  p. 
103,  and  note;  Stedfa^ t  vs.  Nicoll,  3  Johns.  Cas.,  p.  18; 
Swift  vs.  Duffield,  5  Serg.  and  Eawle,  p.  38.  It  has 
been  decided  that,  as  to  the  rights  of  others,  a  child 
^  bom  dead,  within  such  an  early  stage  of  pregnancy  as 
to  be  incapable  of  living,  is  deemed  not  to  have  been  in 
existence;  and  a  child  bom  within  six  months  after 
conception  is  presumed  incapable  of  living. — Harper 
vs.  Archer,  4  Smede  &  Marshall,  p.  99;  MarselHs  vs. 
Thalkimer,  2  Paige,  p.  36.  See,  also,  4  Kent's  Comm., 
p.  248;  La.  Code,  Art.  206. 

6am&  740.    A  future  interest  may  be  defeated  in  any 

manner  or  by  any  act  or  means  which  the  party  cre- 
ating Buch  interest  provided  for  or  authorized  in  the 
creation  thereof;  nor  is  a  future  interest,  thus  liable 
to  be  defeated,  to  be  on  that  ground  adjudged  void  in 
its  creation. 

Pntore  741.    No  future  interest  can   be  defeated  or  bar- 

interests, 
when  not     red  bv  auv  alienation  or  other  act  of  the  owner  of 

defeated.  .  . 

the  intermediate  or  precedent  interest,  nor  by  any 
destruction  of  such  precedent  interest  by  forfeiture, 
surrender,  merger,  or  otherwise,  except  as  provided 
by  the  next  section,  or  where  a  forfeiture  is  imposed 
by  statute  as  a  penalty  for  the  violation  thereof. 

Note. — A  contingent  remainder,  requiring  by  com- 
mon law  a  particular  estate  to  support  it,  could  never 
he  held  in  abeyance.  If  the  particular  estate  termina- 
ted, in  whatsoever  manner,  before  the  remainder  could 
vest,  the  remainder  w^as  gone  forever.  A  freehold 
could  not  commence  infuturo.  It  followed  that  if  the 
particular  estate  terminated  before  the  happening  of 
the  contingency,  the  remainder  was  destroyed.  Thus 
the  particular  estate  might  be  destroyed  by  fire,  feoff- 
ment, or  by  a  merger,  and  the  remainder  fell  with  it. 
The  policy  of  legislation  generally,  however,  has  been 
to  place  contingent  remainders  beyond  the  reach  of 
accident  to  the  precedent  estate. — 1  N.  Y.  R.  S.,  p. 
726,  Sees.  32,  36.  So  in  Virginia  (see  Lomax's 
Digest,  Vol.  1,  p.  457.)    Thus  the  N.  Y.  statute  renders 
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expectant  estates  do  longer  dependent  on  the  continu- 
ance of  the  precedent  estate,  and  the  Revised  Code  of 
Miesiasippi  declares  the  same  rule  and  allows  an  estate 
of  inheritance  or  freehold  to  commence  in  fuiuro, — 
Code  of  1824,  p.  459.  See  4  Kent's  Com.,  pp.  253-256. 
Much  nice  learning  has  been  thrown  around  the  sub- 
ject of  contingent  remainders,  and  many  nice  distinc- 
tions and  refinements  have  accumulated,  but  in  many 
of  the  States,  and  by  this  Code,  future  interests  include 
all  estates  in  expectancy,  vested,  and  contingent,  and 
all  future  interests  are  descendible,  devisable,  and 
alienable  in  the  same  manner  as  estates  in  possession, 
so  that  a  thorough  examination  of  the  common  law 
rules  concerning  remainders,  and  the  delicate  ques- 
tions springing  therefrom,  must  be  esteemed  as  of 
more  interest  in  showing  the  learning  and  scholarly 
attainments  of  the  early  law  writers  rather  than  as  of 
any  practical  utility. 

742.  No  future  interest,  valid  in  its  creation,  is  Same, 
defeated  by  the  determination  of  the  precedent  inter- 
est before  the  happening  of  the  contingency  on  which 
the  future  interest  is  limited  to  take  eft'ect;  but  should 
such  contingency  afterwards  happen,  the  future  interest 
takes  effect  in  the  same  manner  and  to  the  same  extent 
as  if  the  precedent  interest  had  continued  to  the  same 
period. 

Note. — See  note  to  preceding  section.  For  varied 
learning  u]X)n  the  subject  of  contingent  remainders  see 
the  admirable  work  of  "  Feme  on  Contingent  Remain- 
ders." 


TITLE    in. 


GENERAL  DEFINITIONS. 


Section  748.  Income,  what. 

749.  Time  of  creation,  what. 


748.     The  income  of  property,  as  the  term  is  used  income. 
in  this  Part  of  the  Code,  includes  the  rents  and  profits 
of  real  property,  the  interest  of  money,  dividends  upon 
stock,  and  other  produce  of  personal  property. 
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Time  of  749.    The  delivery  of  the  srrant,  where  a  limitation, 

cnjation.  .  . 

what  condition,  or  future  interest  is  created  by  grant,  and  the 

death  of  the  testator,  where  it  is  created  by  will,  is  to 
be  deemed  the  time  of  the  creation  of  the  limitation, 
condition,  or  interest,  within  the  meaning  of  this  Part 
of  the  Code. 

NoTX.— Lang  yb.  Ropke,  5  Sandf.,  pp.  369,  370. 


r 


PABT    II. 


REAL  OR  IMMOVABLE  PROPERTY. 

Title    I.  General  Provisions. 

n.  Estates  in  Real  Property. 

III.  Rights  and  Obligations  of  Owners. 

IV.  Uses  and  Trusts. 
V.  Powers. 


TITLE   I. 

general  provisions. 

Section  755.  Real  property,  how  governed. 

755.    Real  property  within  this  State  is  governed  Roai 
by  the  law  of  this  State.  Lw      ' 

**  gorexneo. 


TITLE    II. 

ESTATES  IN  REAL  PROPERTY. 

Chapter    I.  Estates  in  General, 

II.   Termination  of  Estates. 
III.  Servitudes. 
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CHAPTER  I. 

« 

ESTATES   IN   GENERAL. 

Section  761.  Enumeration  of  estates. 

762.  What  estate  a  fee  simple. 

763.  Conditional  fees  and  estates  tail  abolished. 

764.  Certain  remainders  valid. 

766.  Freeholds,    phattels  real.    Chattel  interests. 

766.  Estates  for  life  of  a  third  person,  when  a  freehold,  etc« 

767.  Future  estates,  what. 

768.  Reversions. 

769.  Eemaindcrs. 

770.  Limitations  of  chattels  real. 

771.  Suspension  by  trust. 

772.  Contingent  remainder  in  fee. 

773.  Remainders,  future  and  contingent  estates,  how  created. 

774.  Limitation  of  successive  estates  for  life. 

775.  Remainder  upon  estates  for  life  of  third  person. 

776.  Contingent  remainder  on  a  term  of  years. 

777.  Remainder  of  estates  for  life. 

778.  Remainder  upon  a  contingency. 

779.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

780.  Construction  of  certain  remainders. 

781.  Effect  of  power  of  appointment 

Enumera-        761.     Estates  in  real  property,  in  respect  to  the 
estates.        duration  of  their  enjoyment,  are  either: 

1.  Estates  of  inheritance  or  perpetual  estates; 

2.  Estates  for  life; 

3.  Estates  for  years;  or, 

4.  Estates  at  will. 

NoTK. — "  Estates  by  sufferance  "  are  included  in  the 
phrase  **  Estates  at  will." 

What  762.    Every  estate  of  inheritance,  notwithstandinfi: 

estate  a 

fee  simple,  the  aholition  of  tenures,  continues  to  be  called  a  fee 
simple,  or  fee;  and  every  such  estate,  when  not  defea- 
sible or  conditional,  is  called  a  fee  simple  absolute,  or 
an  absolute  fee. 

Note. — 2  Shars.  Blackst.  Comm.,  p.  106;  Plowd.,  p. 
567;  1  Preston  Est.,  p.  425;  1  Wash.  Real  Prop.,  p.  51. 
The  word  **  simple  "does  not  add  any  significance.  It 
is  used  merely  to  mark  more  fully  the  distinction  be- 
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tween  an  unqualified  fee  and  a  fee  tail,  or  any  class  of 
conditional  estates. 

763.  Estates  tail  are  abolished,  and  every  estate  Conditional 

^  "  fees  and 

which  would  be  at  common  law  adjudged  to  be  a  fee  JfUi*^*^^ 
tail  is  a  fee  simple;  and  if  no  valid  remainder  is  lim- 
ited thereon,  is  a  fee  simple  absolute. 

Note. — ^An  inheritable  estate  which  will  descend  to 
certain  classes  of  heirs  is  called  an  **  estate  in  fee  tail/' 
or  an  **  estate  tail."  The  words  "  heirs  of  the  body  of," 
etc.,  were  the  proper  words  creating  such  an  estate. — 1 
Washb.  Real  Prop.,  pp.  51, 66;  see  also  Bouv.  L.  Diet., 
"  Estate  in  fee  tail." 

764.  Where  a  remainder  in  fee  is  limited  upon  any  certain 
estate,  which  would  by  the  common  law  be  adjudged  valid. 
a  fee  tail,  such  remainder  is  valid  as  a  contingent  limi- 
tation upon  a  fee,  and  vests  in  possession  on  the  death 

of  the  first  taker,  without  issue  living  at  the  time  of 
his  death. 

765.  Estates  of  inheritance  and  for  life  are  called  Freeholds. 

Chattels 

estates  of  freehold;  estates  for  years  are  chattels  real;  real.  ^ 
and  estates  at  will  are  chattel  interests,  but  are  not  interests. 
liable  as  such  to  sale  on  execution. 

Note.— Crabb  Keal  Prop.,  Sec.  945;  1  Wash.  Real 
Prop.,  p.  51;  1  Stephen  Comm.,  p.  218.  Estates  for 
years,  chattels  real. — Pugsley  vs.  Aiken,  11  N.  Y.,  p. 
498;  Averill  vs.  Taylor,  8  N.  Y.,  p.  52;  Bigelow  vs. 
Finch,  17  Barb.,  p.  396.  Estates  at  will,  chattel  in- 
terest not  liable  to  sale  on  execution. — Dickinson  vs. 
Smith,  25  Barb.,  p.  108;  Bigelow  vs.  Pinch,  11  Barb., 
p.  498. 

766.  An  estate  during  the  hfe  of  a  third  person,  Eatatesfor 
whether  limited  to  heirs  or  otherwise,  is  a  freehold  third 

'  person, 

only  during  the  life  of  the  grantee  or  devisee.     After  J^l^^^ 
his^  death  it  is  a  chattel  real.  ®*°* 

Note. — Corresponds  to  estate  per  autre  vie, — 1 
Wash.  Real  Prop.,  p.  88;  2  Shars.  Blackst.  Comm., 
p.  120;  Mosher  vs.  Yost,  33  Barb.,  p.  277. 

767.  A  future  estate  may  be  limited  by  the  act  of  Future 
the  party  to  commence  in  possession  at  a  future  day,  what.  * 
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Same.  either  without  the  intervention  of  a  precedent  estate, 
or  on  the  termination,  by  lapse  of  time  or  otherwise, 
of  a  precedent  estate  created  at  the  same  time. 

Note. — See  note  to  Sec.  741,  ante.  The  definition  in 
this  section  comprehends  every  species  of  expectant  es- 
tates created  by  the  act  of  the  party;'  remainders  strictly 
so  called,  future  uses  and  executory  devises.  The  words, 
with  or  without  the  intervention  of  precedent  estate, 
embrace  what  are  technically  known  as  estates  in 
futuro.  The  words  "  lapse  of  time  or  otherwise,"  pro- 
vide for  contingent  limitations  operating  to  abridge  or 
defeat  the  prior  estate. — Nicoll  vs.  N.  Y.  and  Erie  R. 
B.,  12  N.  Y.  Bep.,  pp.  121,  139.  Expectant  estates, 
says  Chancellor  Walworth,  "include  every  present 
right  and  interest,  either  vested  or  contingent,  which 
may  by  possibility  vest  at  a  future  day," — Lawrence 
vs.  Bayard,  7  Paige,  p.  76. 

ReyorsioM.  768.  A  reversion  is  the  residue  of  an  estate  left 
by  operation  of  law  in  the  grantor  or  his  successors, 
or  in  the  successors  of  a  testator,  commencing  in  pos- 
session on  the  determination  of  a  particular  estate 
granted  or  devised. 

Remain-  769.    When  a  future  estate,  other  than  a  reversion, 

don. 

is  dependent  on  a  precedent  estate,  it  may  be  called  a 
remainder,  and  may  be  created  and  transferred  by  that 
name. 

NoTK. — See  notes  to  Sections  741  and  742,  ante. 

Limita-  770.    The  provisions  of  Title  11  of  Part  I  of  this 

ohatteiB  Division,  relative  to  future  estates,  apply  to  limitations 
of  chattels  real,  as  well  as  of  freehold  estates,  so  that 
the  absolute  ownership  of  a  term  of  years  cannot  be 
suspended  for  a  longer  period  than  the  absolute  power 
of  alienation  can  be  suspended  in  respect  to  a  fee. 

SnspoMion:  771.  The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  exchange  it 
for  other  property  to  be  held  upon  the  same  trust,  or 
to  sell  it  and  reinvest  the  proceeds  to  be  held  upon  the 
same  trust,  is  a  suspension  of  the  power  of  alienation, 
within  the  meaning  of  Sec.  715. 
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Note. — Haw  ley  vs.  James,  16  Wend.,  p.  163;  Bel- 
mont vs.  O'Brien,  12  N.  Y.,  p.  402;  Williams  vs.  Wil- 
liams, 8  N.  Y.,  p.  531. 

773.    A  contingent  remainder  in  fee  may  be  ere-  Contingent 

remainder 

ated  on  a  prior  remainder  in  fee,  to  take  elBEect  in  the  "» ^^ 
event  that  the  persons  to  whom  the  first  remainder  is 
limited  die  under  the  age  of  twenty-one  years,  or  upon 
any  other  contingency  by  which  the  estate  of  such  per- 
sons may  be  determined  before  they  attain  majority. 

Note.— Temple  vs.  Hawley,  1  Sandf.  Ch.,  p.  153. 

773.  Subject  to  the  rules  of  this  Title,  and  of  Part  Remain- 

ders, futare 

I  of  this  Division,  a  freehold  estate,  as  well  as  a  chattel  and. 

'  '  contingent 

real,  may  be  created  to  commence  at  a  future  day;  an  gjj^* 
estate  for  Ufe  may  be  created  in  a  term  of  years,  and  a  "®*^®^- 
remainder  limited  thereon;  a  remainder  of  a  freehold 
or  chattel  real,  either  contingent  or  vested,  may  be 
created,  expectant  on  the  determination  of  a  term  of 
years;  and  a  fee  may  be  limited  on  a  fee,  upon  a  con- 
tingency, which,  if  it  should  occur,  must  happen  within 
the  period  prescribed  in  this  Title. 

Note.— Maurice  vs.  Graham,  8  Paige,  pp.  483, 486; 
Sherman  vs.  Sherman,  3  Barb.,  p.  385. 

774.  Successive  estates  for  life  cannot  be  limited,  LimitaUon 

'    of 

except  to  persons  in  being  at  the  creation  thereof;  and  S^^^J 
upon  the  death  of  those  persons  the  remainder,  if  valid  ^^^ 
in  its  creation,  takes  effect  in  the  same  manner  as  if  no 
other  life  estates  had  been  created.  % 

Note.— Amory  vs.  Lord,  9  N.  Y.,  p.  419;  Vail  vs. 
Vail,  7  Barb.,  p.  241. 

776.    No  remainder  can  be  created  upon  successive  Remain- 
estates  for  life,  unless  such  remainder  is  in  fee;  nor  can  ,^>»t«ft', 

'  '  life  of  third 

a  remainder  be  created  upon  such  estates  in  a  term  for  p«"on- 
years,  unless  it  is  for  the  whole  residue  of  such  term. 

776.    A  contingent  remainder  cannot  be  created  on  contingent 
a  term  of  years,  unless  the  nature  of  the  contingency  on  a  term 
on  which  it  is  limited  is  such  that  the  remainder  must 


230 


Civil  Codb. 


Remain- 
der of 
estates  for 
life. 


Remain- 
der upon  a 
contin- 
gency. 


Heirs  of  a 
tenant  for 
life,  when 
to  take  as 
purchasers. 


vest  in  interest  during  the  continuance  or  at  the  termi- 
nation of  lives  in  being  at  the  creation  of  such  remain- 
der. 

Note.— Butler  vs.  Butler,  3  Barb.  Ch.,  p.  304. 

777.  No  estate  for  life  can  be  limited  as  a  remain- 
der on  a  term  of  years,  except  to  a  person  in  being  at 
the  creation  of  such  estate. 

Note. — Hawley  vs.  James,  16  Wend.,  p.  248. 

778.  A  remainder  may  be  limited  on  a  contin- 
gency which,  in  case  it  should  happen,  will  operate  to 
abridge  or  determine  the  precedent  estate;  and  every 
such  remainder  is  to  be  deemed  a  conditional  limita- 
tion. 

Note.— Tyson  vs.  Blake,  22  N.  Y.,  p.  563. 

779.  When  a  remainder  is  limited  to  the  heirs,  or 
heirs  of  the  body,  of  a  person  to  whom  a  life  estate  in 
the  same  property  is  given,  the  persons  who,  on  the 
termination  of  the  life  estate,  are  the  successors  or 
heirs  of  the  body  of  the  owner  for  life,  are  entitled  to 
take  by  virtue  of  the  remainder  so  limited  to  them, 
and  not  as  mere  successors  of  the  owner  for  life. 


Construe-  780.  When  a  remainder  on  an  estate  for  life  or  for 
certain  re-  ycars  is  not  limited  on  a  contingency  defeating  or 
avoiding  such  precedent  estate,  it  is  to  be  deemed 
intended  to  take  effect  only  on  the  death  of  the  first 
taker,  or  the  expiration,  by  lapse  of  time,  of  such  term 
of  years. 


Eflfect  of 
po»f  er  of 
appoint- 
ment 


781.  A  general  or  special  power  of  appointment 
does  not  prevent  the  vesting  of  a  future  estate  limited 
to  take  effect  in  case  such  power  is  not  executed. 

Note.— Root  vs.  Stuyvesant,  18  Wend.,  p.  268;  2 
Smith»8  Fearne,  p.  193. 
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CHAPTER  n. 

TERMINATION   OP  ESTATES. 

Section  789.  Tenancy  at  will  may  be  terminated  by  notice. 

790.  Effect  of  notice. 

791.  Reentry,  when  and  how  to  be  made. 

792.  Summary  proceedings  in  certain  cases  provided  for. 

793.  Notice  not  necessary  before  action. 

789.  A  tenancy  or  other  estate  at  will,  however  Tenancy  at 

.  ii-i-iTj..  will  may  be 

created,  may  be  terminated  by  the  landlord  s  giving  terminated 
notice  in  writing  to  the  tenant,  in  the  manner  pre- 
scribed by  Section  1162  of  the  Code  op  Civil  Proce- 
dure, to  remove  from  the  premises  within  a  period  of 
not  less  than  one  month,  to  be  specified  in  the  notice. 

790.  After  such  notice  has  been  served,  and  the  Effector 

notice* 

period  specified  by  such  notice  has  expired,  but  not 
before,  the  landlord  may  reenter,  or  proceed  according 
to  law  to  recover  possession. 

Note. — "  But  not  before;"  see  Livingston  vs.  Tanr 
ner,  14  N.  Y.,  p.  67. 

791.  Whenever  the  right  of  reentry  is  given  to  a  Reentry, 

when  ftnd 

grantor  or  lessor  in  any  grant  or  lease,  or  otherwise,  how  to  be 
such  reentry  may  be  made  at  any  time  after  the  right 
has  accrued,  upon  three  days  notice,  as  provided  in 
Sections  1161  and  1162,  Code  of  Civil  Procedure. 

792.  Summary  proceedings  for  obtaining  posses-  Summary 

proceed" 

sion  of  real  property  forcibly  entered,  or  forcibly  and  '°«J^^ 
unlawfully  detained,  are  provided  for  in  Sections  1159  prowded 
to  1175,  both  inclusive,  of  the  Code  op  Civil  Proce- 
dure. 


for. 


793.    An  action  for  the  possession  of  real  property  Notice  not 

^  X       IT        ^     necessary 

leased  or  granted,  with  a  right  of  reentry,  may  be  J^^J® 
maintained  at  any  time,  in  the  District  Court,  after 
the  right  to  reenter  has  accrued,  without  the  notice 
prescribed  in  Section  791. 
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CHAPTER     in. 

SERVITUDES. 

Section  801.  Servitudes  attached  to  land. 

802.  Servitudes  not  attached  to  land. 

803.  Designation  of  estates. 

804.  By  whom  g^ntable. 

805.  By  whom  held. 

806.  Extent  of  servitudes. 

807.  Apportioning  easements. 

808.  Rights  of  owner  of  future  estate. 

809.  Actions  by  owner  and  occupant  of  dominant  tenement. 

810.  Actions  by  owner  of  servient  tenement. 

811.  How  extinguished. 

Servitudes       801.     The  followins:  land  burdens,  or  servitudes 
to  land.       upon  land,  may  be  attached  to  other  land  as  incidents 
or  appurtenances,  and  are  then  called  easements: 

1.  The  right  of  pasture; 

2.  The  right  of  fishing; 

8.  The  right  of  taking  game; 
•  4.  The  right  of  way; 

5.  The  right  of  taking  water,  wood,  minerals,  and 
other  things; 

6.  The  right  of  transacting  business  upon  land; 

7*  The  right  of  conducting  lawful  sports  upon  land; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or 
over,  or  discharging  the  same  upon  or  over  land; 

9.  The  right  of  receiving  water  from  or  discharging 
the  same  upon  land; 

10.  The  right  of  flooding  land; 

11.  The  right  of  having  water  flow  without  dimi- 
nution or  disturbance  of  any  kind; 

12.  The  right  of  using  a  wall  as  a  party  wall; 

13.  The  right  of  receiving  more  than  natural  sup- 
port from  adjacent  land  or  things  aflixed  thereto; 

14.  The  right  of  having  the  whole  of  a  division 
fence  maintained  by  a  coterminous  owner; 

15.  The  right  of  having  public  conveyances  stopped, 
or  of  stopping  the  same  on  land; 


r 
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16.  The  right  of  a  seat  in  church; 

17.  The  right  of  burial. 

Note. — An  easement  is  a  privilege  that  one  neighbor 
hath  of  another  by  grant  or  prescription  without  profit; 
and  as  described  in  a  modern  treatiset  it  is  *^  a  privilege 
without  profit  which  the  owner  of  one  neighboring 
tenement  hath  of  another,  existing  in  respect  of  their 
several  tenements,  by  which  the  servient  owner  is 
obliged  to  suffer  or  not  to  do  something  on  his  own 
land  for  the  advantage  of  the  doniinant  owner." — Gale 
&  Whately's  Law  of  Easements,  p.  5.  The  essential 
qualities  of  easements  are  these:  1.  They  are  incorpo- 
real; 2.  They  are  imposed  upon  corporeal  property; 
3.  They  confer  no  right  to  a  participation  in  the  profits 
arising  from  such  property;  4.  They  are  imposed  for 
the  benefit  of  corporeal  property;  and,  5.  There  must 
be  two  distinct  tenements — the  dominant,  to  which  the 
right  belongs,  and  the  servient,  upon  which  the  obliga- 
tion rests.— Wolfe  vs.  Frost,  4  Sand.  Ch.,  p.  89;  Gale 

6  Whately  on  Easements,  p.  5;  Washburn  on  Ease- 
ments, p.  3. 

Right  of  Pasture.— If  the  grantor  of  lands  reserves 
in  the  grant  the  "grass,  herbage,  feeding,  and  pas- 
turage,'* he  and  all  persons  representing  him  may 
enter  with  their  cattle  and  depasture  the  land,  as  a 
servitude  or  easement  created  by  the  acceptance  of  a 
deed  containing  such  a  reservation. — Rose  vs.  Bunn,21 
N.  Y.,  p.  275;  Washburn  on  Easements,  p.  511. 

Right  of  Fishing.- Washburn  on  Easements,  p. 
410;  Carter  vs.  Murcot,  4  Burr,  p.  2165;  Bay  vs.  Day, 
4  Md.,  p.  262;  Gould  vs.  James,  6  Cow.,  p.  369; 
Ghalker  vs.  Dickinson,  1  Conn.,  p.  382;  Collins  vs. 
Benbury,  5  Ired.,  p.  118. 

Right  of  Taking  Game. — Wickham  vs.  Hawker, 

7  Mees.  and  W.,  p.  63;  Washburn  on  Easements,  p.  81. 
Right  of  Way.— It  is  a  general  rule  that  upon  a 

conveyance  of  land,  whatever  is  in  use  for  it  as  an 

incident  or  appurtenance  passes  with  it.    The  law  gives 

such  a  construction  to  the  conveyance  in  view  of  what 

is  thus  used  for  the  land  as  an  incident  or  appurtenance. 

Whether  a  right  of  way  or  other  easement  is  embraced 

in  a  deed  is  always  a  question  of  construction  of  the 

deed,  having  reference  to  its  terms  and  the  practical 

incidents  belonging  to  the  grantor  of  the  land  at  the 

time  of  the  conveyance. — Huttemeir  vs.  Albro,  18  N. 

Y.,  p.  49.    The  intention  of  the  parties  is  to  be  learned 

from  those  facts.— 4  Kent's  Comm.,  p.  467;  United 
30 
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states  vs.  Appleton,  1  Sumn.,  p.  492;  N.  Ins.  Fac.  vs 
Batchelder,  3  N.  H.,  p.  190;  Pyer  vs.  Carter,  40  EDg. 
L.  and  Eq.,  p.  413.  A  way  of  necessity  is  created  over 
the  land  of  the  grantor  when  he  conveys  a  piece  of  land 
wholly  surrounded  by  the  grantor's  other  land,  or  by 
the  land  of  the  grantor  and  that  of  a  stranger. — Collins 
vs.  Prentice,  15  Conn.,  p.  39;  Brice  vs.  Randall,  7  Gill 
and  J.,  p.  849;  Kimball  vs.  Cocheco  R.  R.,  7  Post,  p. 
449;  Marshall  vs.  Trumbull,  28  Conn.,  p.  183;  N.  Y. 
Life  Ins.  and  Trust  Co.  vs.  Milnor,  1  Barb.  Ch.,  p.  353; 
Lawton  vs.  Rivers,  2  McCord,  p.  445;  Wissler  vs. 
Hershey,  23  Penn.  St.,  p.  333;  Nichols  vs.  Luce,  24 
Pick.,  p.  102.  The  right  of  way  from  necessity  over 
the  land  of  another  is  always  of  strict  necessity,  and 
this  necessity  must  not  be  created  by  the  party  claim- 
ing the  right  of  way.  It  never  exists  where  a  man  can 
get  to  his  property  through  his  own  land.  That  the 
way  through  his  own  land  is  too  steep  or  too  narrow 
does  not  alter  the  case.  It  is  only  where  there  is  no 
way  through  his  own  land  that  the  right  of  way  from 
necessity  over  the  land  of  another  can  exist.  That  a 
person  claiming  a  way  of  necessity  has  already  one 
way  is  a  good  plea,  and  bars  the  plaintiff. — ^McDonald 
vs.  Lindall,  3  Rawle,  p.  492;  Leonard  vs.  Leonard,  2 
Allen,  p.  543;  Ogden  vs.  Grove,  38  Penn.  St.,  p.  487; 
Trask  vs.  Patterson,  29  Me.,  p.  499;  Hale  vs.  M'Leod, 
2  Mete.  (Ky.),  p.  98.  Where  the  grantor  conveys  land 
surrounding  a  parcel  retained  by  him,  he  has  a  way  of 
necessity  over  the  granted  land. — Brigham  vs.  Smith, 
4  Gray,  p.  297;  Clark  vs.  Eogge,  Cro.  Jac,  p.  170; 
Washburn  on  Easements,  p.  164.  If  a  way  for  the 
benefit  of  the  parcel  conveyed  existed  before  the  con- 
veyance, the  same  must  be  continued,  if  reasonably 
convenient. — Pennington  vs.  Gklland,  9  Exch.,  p.  1. 
If  it  is  to  be  designated  anew,  the  right  of  selection  as 
to  place  lies  with  the  owner  of  the  land  over  which  it  is 
to  pass. — ^Russel  vs.  Jackson,  2  Pick.,  p.  574;  Capers 
vs.  Wilson,  8  McCord,  p.  170;  Holmes  vs.  Seely,  19 
Wend.,  p.  507;  Smiles  vs.  Hastings,  24  Barb.,  p.  44. 
But  if  the  owner  fail,  upon  request,  to  designate  such 
way,  the  party  having  the  right  to  it  may  make  the 
selection,  having  due  regard  to  the  interests  of  the 
owner.— Holmes  vs.  Seely,  19  Wend.,  p.  507;  Morris 
vs.  Edgington,  3  Taunt.,  p.  23;  Nichols  vs.  Luce,  24 
Pick.,  p.  102.    As  to  way  of  necessity,  see  Esmond  vs. 

Chew,  15  Cal.,  p.  137. 
Right  or  Takinq  Water.— Race  vs.  Ward,  4  El. 

&  Bl.,  p.  702;  Manning  vs.  Wasdale,  5  Ad.  &  El.,  p. 

758;  Weekly  vs.  Wildman,  1  Ld.  Raymond,  p.  407. 
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Bight  op  Taking  Mixirals,  etc.— One  may  have 
an  easement  to  dig  and  carry  away  ore  in  tract  of  land. — 
Arnold  vs.  Stevens,  24  Pick.,  p.  109;  to  take  seaweed — 
Phillips  vs.  Bhodes,  7  Met.,  p.  822;  to  dig  stones — 
Worcester  vs.  Green,  2  Pick.,  p.  425;  Green  vs.  Put- 
nam, 8  Gash.,  p.  222. 

Eight  of  Transacting  Business  upon  Land. 
Tyson  vs.  Smith,  9  Ad.  &  El.,  p.  406;  6  id.,  p.  745. 
One  may  have  an  easement  to  hang  clothes  in  another's 
yard.— Drewell  vs.  Towler,  2  Bam.  &  Ad.,  p.  735. 

Bight  of  Flooding  Land.— Tabor  vs.  Bradley,  18 
N.  Y.,  p.  109;  Le  Bay  vs.  Piatt,  4  Paige,  p.  77;  4 
Kent's  Com.,  p.  517;  Kent  vs.  Waite,  10  Pick.,  p.  138; 
Kieffer  vs.  Imhoff,  26  Penn.,  p.  438;  Oakley  vs.  Stan- 
ley, 5  Wend.,  p.  523. 

Bight  op  Having  Water  Flow  Without  Dimi- 
nution.— Every  person  through  whose  land  a  natural 
watercourse  runs,  has  a  right,  publici  juris^  to  the 
benefit  of  it,  as  it  passes  through  his  land,  to  all  the 
useful  purposes  to  which  it  may  be  applied;  and  no 
proprietor  of  land  on  the  same  watercourse,  either 
above  or  below,  has  a  right,  unreasonably,  to  divert  it 
from  flowing  into  his  premises,  or  obstruct  it  in  passing 
from  them,  or  to  corrupt  or  destroy  it.  It  is  insepara- 
bly annexed  to  the  soil,  and  passes  with  it. — Johnson 
vs.  Jordan,  2  Met.,  p.  234.  This  right,  though  coming 
under  the  head  of  what  is  called  a  *' natural  easement," 
is  not,  however,  the  result  of  a  grant,  or  of  prescription, 
but  it  is  a  right  jure  ncUurw — it  Is  an  incident  of  prop- 
erty in  the  land,  not  an  appurtenance  to  it. — Tyler  vs. 
Wilkinson,  4  Mason,  p.  897;  Gardner  vs.  Trustees  of 
Newburgh,  2  Johns.  Ch.,  p.  162;  Elliot  vs.  Fitchburg 
B.  B.  Co.,  10  Gush.,  p.  191;  Parker  vs.  Foote,  19 
Wend.,  p.  309;  Davis  vs.  Puller,  12  Vt.,  p.  178;  Wada- 
worth  vs.  Tillitson,  15  Conn.,  p.  366;  McCoy  vs.  Dan- 
ley,  20  Penn.  St.,  p.  85;  Blanchard  vs.  Baker,  8  Me., 
p.  253. 

Bight  of  Becziving  Watbr  from  or  Discharg- 
ing IT  UPON  Land. — Water  is  descendible  by  nature; 
therefore  the  owner  of  a  dominant  or  superior  hentage 
has  an  easement  in  the  servient  or  inferior  tenement 
for  the  discharge  of  all  waters  which  by  nature  rise  in 
or  flow  or  fall  upon  the  superior.  This  obligation 
applies  only  to  waters  which  flow  naturally  without 
the  art  of  man.  Those  which  come  from  springs,  or 
from  rain  falling  directly  on  the  hentage,  or  even  by 
the  natural  disposition  of  the  place,  are  the  only  ones 
to  which  this  expression  of  the  law  can  be  applied. 
Hence  the  owner  of  a  mill  has  an  easement  in  the  land 
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below  for  the  free  passage  of  the  water  ftx>m  the  mill 
in  the  natural  channel  of  the  stream. — Kaufiman 
vs.  Guesemer,  26  Penn.  St.,  p.  407;  Washburn  on 
Easements,  p.  226. 

Party  Walls.— Washburn  on  Easements,  p.  454; 
2  Washburn  on  Real  Property,  p.  78;  3  Kent  Com., 
p.  437;  Sherred  vs.  Cisco,  4  Sandf.,  p.  480;  Eno  vs.  Del 
Vecchio,  4  Duer,  p.  53;  6  Duer,  p.  17.  Bouvier  defines 
it  to  be:  *^  A  wall  erected  on  the  line  between  two  ad- 
joining estates  belonging  to  different  persons,  for  the 
use  of  both  estates.'*— 2  Bouvier  Inst.,  n.  1615.  Each 
owner  has  a  right  to  place  joists  in  it  and  use  it  for  the 
support  of  his  roof.— 4  Sandf.,  p.  480;  20  Mo.,  p.  69;  12 
La.  An.,  p.  785.  When  a  party  wall  exists  and  one  of 
the  owners  desires  a  deeper  foundation,  he  may  under- 
mine the  wall,  using  due  care  to  prevent  an  injury  to 
his  neighbor;  and  having  done  so,  is  not  answerable 
for  any  consequential  damages  which  may  ensue.— 17 
John.,  p.  92;  12  Mass.,  p.  220;  2  N.  H.,  p.  534;  15  N. 
Y.,  p.  601. 

The  Right  of  Receiving  Mobb  than  Natural 
Support. — It  is  a  well  settled  rule  of  the  common  law 
that  the  owner  of  land  has  a  natural  right  to  the  use  of 
the  same  in  the  situation  in  which  it  was  placed  by 
nature,  surrounded  and  protected  by  the  soil  of  the 
adjacent  lots,  and  the  owners  of  such  adjacent  lots  have 
no  right  to  destroy  his  land  by  removing  these  natural 
supports  or  barriers.— 3  Bam.  &  Adolph.,  p.  871 ;  Thurs- 
ton vs.  Hancock,  12  Mass.,  p.  223;  Panton  vs.  Holland, 
17  John.,  p.  92.  It  follows  from  the  rule  above  stated, 
that  if  a  person  in  the  exercise  of  ordinary  care  and 
skill  in  making  an  excavation  for  the  improvement  of 
his  own  lot  digs  so  near  the  foundation  of  a  house  on 
an  adjacent  lot  as  to  cause  it  to  crack  and  settle,  he  will 
not  be  liable  for  such  injury  if  such  excavation  would 
not  have  injured  the  adjacent  lot  in  its  natural  state. — 
17  John.,  p.  92;  12  Mass.,  p.  223.  But  it  seems  that 
the  party  who  is  about  to  endanger  the  building  of  his 
neighbor  ought  to  give  him  reasonable  notice,  so  that 
the  neighbor  may  protect  his  building. — Peyton  vs. 
Mayor  of  London,  9  Bam.  &  Cress.,  p.  725;  Walters 
vs.  Pfeil,  1  Moody  &  Malk.,  p.  362;  Massey  vs.  Goy- 
der,  4  Car.  &  Payne,  p.  161.  But  there  is  a  class  of 
cases  vrhere  the  owner  of  a  building  on  the  adjacent  lot 
is  entitled  to  fUll  protection  against  the  consequences  of 
any  new  excavation  or  alteration  of  the  premises  in- 
tended to  be  improved  thereby,  by  which  he  may  be  in 
any  way  prejudiced.  These  are  ancient  buildings,  or 
those  which  have  been  erected  upon  ancient  founda- 
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tions,  and  which  by  prescription  are  entitled  to  special 
priyileges.  And,  also,  those  which  have  been  granted 
in  their  present  situation  by  the  owners  of  such  adja- 
cent lots,  or  by  those  under  whom  they  have  derived 
tbeir  title. — Lasala  vs.  Holbrook,  4  Paige  Ch.,  p.  173; 
Palmer  vs.  Fleshees,  1  Sid.,  p.  167;  Cox  vs.  Mathews, 
1  Vent.,  p.  237;  Story  vs.  Oden,  12  Mass.,  p.  157;  Pat- 
ridge  vs.  Gilbert,  15  N.  Y.,  p.  601;  Keleltas  vs.  Pen- 
fold,  4  E.  D.  Smith,  p.  122;  Eno  vs.  Del  Vecchio,  3 
Daer,  p.  53. 

Bight  to  Have  Division  Fencks  Maintained. 
There  may  be  a  valid  prescription  by  which  the  owner 
of  land  may  become  bound  to  maintain  perpetually  the 
whole  of  the  division  fence  between  himself  and  the 
adjoining  proprietor. — ^Adams  vs.  Van  Alystyne,  25 
N.  Y.,  p.  235;  Bumey  vs.  Proprietors,  etc.,  in  Hull, 
6  Pick.,  p.  503;  Starr  vs.  Rokesby,  1  Salk.,  p.  835. 
When  such  prescription  is  established,  it  fastens  itself 
upon  the  land  charged  with  the  burden,  and  every  part 
of  the  servient  tenement  is  as  much  bound  as  the  whole 
of  the  original  premises  were,  and  every  part  of  the 
dominant  tenement  is  entitled  to  claim  the  benefit  of 
the  charge  against  the  premises  bound. — Hills  vs.  Mil- 
ler, 3  Paige,  p.  254;  Child  vs.  Chappell,  6  Selden,  p. 
246;  Adams  vs.  Van  Alystyne,  25  N.  Y.,  p.  235;  6 
Mass.,  p.  90;  2  Me.,  p.  72;  5  Pick.,  p.  503. 

The  Right  or  Having  Public  Conveyances 
Stopped. — An  agreement  made  with  a  railroad  com- 
pany with  a  person  owning  land  adjacent  to  its  track, 
to  establish  and  maintain  a  permanent  turnout  track 
and  stopping  place  at  a  particular  point,  and  to  stop 
there,  is  in  substance  the  grant  of  an  easement  or 
servitude  binding  upon  the  property  of  the  company  as 
the  servient  tenement,  for  the  benefit  of  the  adjacent 
owner  and  of  all  those  who  shall  succeed  him  in  his 
estate  as  owners  thereof. — Pitkin  vs.  L.  Island  B.  B. 
Co.,  2  Barb.  Ch.,  p.  221;  Day  vs.  N.  Y.  Cent.  B.  B., 
31  Barb.,  p.  548. 

Bight  of  a  Seat  in  Church.— Lonsley  vs.  Hay- 
ward,  1  Yon.  &  J.,  p.  583;  Mainwaring  vs.  Giles,  5  B. 
&  Aid.,  p.  356.  In  New  York  it  has  been  held  that 
though  as  matter  of  fact  pews  were  not  held  as  ease- 
ments, yet  they  might  be  so  held. — Shaw  vs.  Beve- 
ridge,  3  Hill,  p.  26. 

Bight  or  Burial.— Washburn  on  Easements,  p. 
515;  Gay  vs.  Baker,  17  Mass.,  p.  436;  Bichards  vs. 
Dutch  Church,  32  Barb.,  p.  42;  Daniel  vs.  Wood,  1 
Pick.,  p.  102. 
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Sorvitudee       802.    The  following  land   burdens,  or  servitudes 
jOtMhedto  upon  land,  may   be  gmnted  and  held,  though   not 
attached  to  land : 

1.  The  right  of  fishing  and  taking  game; 

2.  tThe  right  of  a  seat  in  church; 

3.  The  right  of  burial; 

4.  The  right  of  taking  rents  and  tolls; 

5.  The  right  of  way. 

Note. — A  servitude  is  defined  to  be  a  right  whereby 
one  thing  is  subject  to  another  thing,  or  person^  for  use 
or  convenience,  contrary  to  the  common  right. — Ayl. 
Fand.)  p.  306;  Ersk.  Inst.,  p.  354.  Servitudes  which 
affect  land  are  divided  into  two  kinds,  real  and  personal. 
The  servitudes  enumerated  in  Section  801  are  real 
servitudes,  imposed  for  the  benefit  of  the  estate  to 
which  the  right  belongs,  and  resting  upon  the  estate  on 
,  which  the  obligation  is  imposed.  The  servitudes  enu- 
merated in  Section  802  are  personal;  they  are  not 
attached  to  a  dominant  estate,  but  to  the  person  for 
whose  benefit  they  are  imposed.  Though  the  terms 
easements  and  servitudes  are  often  used  by  common 
law  writers  indiscriminately,  it  will  be  seen  from  the 
definitions  given  that  a  servitude  may  exist,  and  yet 
two  elements  necessary  to  constitute  an  easement  be 
wanting,  viz:  1.  Benefit  to  corporeal  property;  and 
2.  The  dominant  estate.  Servitudes  in  which  these  ele- 
ments are  wanting  are  classed  by  the  common  law 
writers  under  the  head  of  rights  in  gross. — "Washburn 
on  Easements,  p.  8;  Burton  on  Keal  Property,  Section 
1116. 

Rights  of  Fishikt.— Washburn   on   Easements, 
p.  410. 
•  Right  op  a  Skat  in  Chubch.— McNabb  vs.  Pond, 

4  Bradf.,  p.  7;  Voorhees  vs.  Presb.  Ch.,  17  Barb.,  p. 
103;  Matter  of  Ref.  Dutch  Ch.,  16  Barb.,  p.  237;  First 
Bap.  Ch.  vs.  Witherell,  3  Paige,  p.  296. 

Right  of  Burial.— Richards  vs.  Northwest  Dutch 
Ch.,  11  Abbott's  Pr.,  p.  30. 

Right  of  Way.— Ackroyd  vs.  Smith,  10  C.  B.,  p. 
164. 

Personal  servitudes  are  not  assignable. — Washburn 
on  Easements,  pp.  4-10;  Burton  on  Real  Property,  Sec. 
1116;  Ackroyd  vs.  Smith,  10  C.  B.,  p.  164;  Garrison 
vs.  Rudd,  19  lU.,  p.  558. 
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803.  The  land  to  which  an  easement  is  attached  DesivnE- 

tion  of 

is  called  the  dominant  tenement;  the  land  upon  which  «»tat68. 
a  burden  or  servitude  is  laid  is  called  the  servient 
tenement. 

Note. — Washburn  on  Easements,  p.  5;  Wolfe  vs. 
Frost,  4  Sandf.  Ch.,  p.  72. 

804.  A  servitude  can  be  created  only  by  one  who  By  whom 

...  *i      ^  grantable. 

has  a  vested  estate  in  the  servient  tenement. 

Note.— Earl  of  Portmore  vs.  Bunn,  3  Dowl.  &  Ryl., 
p.  146. 

805.  A  servitude  thereon  cannot  be  held  by  the  By  whom 

n    ,  .  bold. 

owner  of  the  servient  tenement. 

Note. — Huttemeier  vs.  Albro,  2  Bosw.,  p.  556;  18 
N.  Y.,  p.  48;  Tabor  vs.  Bradley,  18  N.  Y.,  p.  109; 
James  vs.  Plant,  4  Ad.  &  El.,  p.  740. 

806.  The  extent  of  a  servitude  is  determined  by  Extent  of 
the  terms  of  the  grant,  or  the  nature  of  the  enjoyment 

by  which  it  was  acquired. 

Note.— Dixon  vs.  Clow,  24  "Wend.,  p.  188;  Coming 
vs.  Gould,  16  Wend.,  p.  531.  If  a  grant  be  of  a  way 
from  a  highway  to  the  grantee^s  dwelling  house,  he 
may  not  open  it  to  his  field.  And  if  the  way  be  to  a 
particular  comer  of  a  field,  the  grantee  may  not  use  it 
to  enter  his  field  at  any  other  point. — Henning  vs.  Bur- 
nett, 8  £zch.,  p.  187.  Where  a  way  is  claimed  by  pre- 
scription, the  character  and  extent  of  it  is  fixed  by  the 
uses  under  which  it  is  gained. — Ballard  vs.  Dyson,  1 
Taut.,  p.  279;  Allen  vs.  Gomme,  11  A.  &  £.,  p.  769. 
In  Lewis  vs.  Carstairs,  6  Wharton,  p.  193,  the  Court  . 
limited  the  use  of  a  way  created  for  the  accommoda- 
tion of  certain  lots  to  these  lots,  and  excluded  its  use 
for  any  other  purposes.  If  one  acquires  a  right  of  way 
to  one  lot  or  parcel  of  land,  he  cannot  use  it  to  gain 
access  first  to  that  parcel  and  thence  over  his  own  land 
to  other  lands  belonging  to  him.  So  far  as  he  should 
use  it  for  access  to  or  accommodation  of  other  parcels 
than  the  specific  one  to  which  it  was  appurtenant,  he 
would  be  a  trespasser. — Lawton  vs.  Ward,  1  Ld.  Rayf 
'mond,  p.  75;  Jamison  vs.  McReady,  5  W.  &  S.,  p.  125; 
French  vs.  Martin,  4  Fost.,  p.  440;  Kirkham  vs.  Sharp, 
1  Wharton,  p.  823;  Davenport  vs.  Lamson,  21  Pick,, 
p.  72;  Case  of  a  Private  Road,  1  Ash.,  p.  424;  Wash- 
bum  on  Easements,  p.  87,    The  use  of  an  easement  by 
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Apportion- 
ing 
easements. 


prescription  limits  and  defines  the  extent  of  the  right. — 
Washburn  on  Easements,  p.  852.  And  the  nature  of 
the  use  cannot  be  changed  from  that  by  which  the 
prescription  was  gained. — Washburn  on  Easements,  p. 
147. 

807.  In  case  of  partition  of  the  dominant  tenement 
the  burden  must  be  apportioned  according  to  the  divis- 
ion of  the  dominant  tenement,  but  not  in  such  a  way 
as  to  increase  the  burden  upon  the  servient  tenement. 

Note. — ^If  the  dominant  estate  is  divided,  the  ease- 
ment will  enure  to  the  benefit  of  the  owner  of  any  part 
of  it. — Washburn  on  Easements,  p.  58;  2  Washburn 
on  Real  Property,  p.  32;  3  Kent  Com.,  p.  420;  Barron 
vs.  Bichard,  8  Paige,  p.  351;  Hills  vs.  Miller,  3  Paige, 
p.  254.  Provided,  however,  that  no  additional  burden 
is  cast  upon  the  servient  estate. — Whitney  vs.  Lee,  1 
Allen,  p.  198;  Underwood  vs.  Carney,  1  Cush.,  p.  285; 
Watson  vs.  Bioren,  1  Serg.  &  R.,  p.  227;  Codling  vs. 
Johnson,  9  Bamew.  &  C,  p.  933;  Staple  vs.  Heydon, 
6  Mod.,  p.  1. 

808.  The  ovi^ner  of  a  future  estate  in  a  dominant 
tenement  may  use  easements  attached  thereto  for  the 
purpose  of  viewing  waste,  demanding  rent,  or  remov- 
ing an  obstruction  to  the  enjoyment  of  such  ease- 
ments, although  such  tenement  is  occupied  by  a 
tenant. 

Note.— Proud  vs.  Hollis,  1  Bam.  and  Cr.,  p.  8. 

Actions  by        809.    The  owner  of  any  estate  in  a  dominant  tene- 
occaDftnt  of  meut,  Or  the  occupant  of  such  tenement,  may  main- 
tenement,    tain  an  action  for  the  enforcement  of  an  easement 
attached  thereto. 

Note. — Brouwer  vs.  Jones,  23  Barb.,  p.  153. 


Biffhts  of 
owner  of 
future 
estate. 


Actions  by 
owner  of 
serriont 
tenement. 


810.  The  owner  in  fee  of  a  servient  tenement 
may  maintain  an  action  for  the  possession  of  the  land, 
against  any  one  unlawfully  possessed  thereof  though 
a  servitude  exists  thereon  in  favor  of  the  public. 

Note.— Carpenter  vs.  Oswego  and  Syr.  K.  R.,  24  N. 
Y.,  p.  655;  Wager  vs.  Troy  Union  R.  R.,  26  N.  Y.,  p. 
526.  But  to  the  contrary  is  Redfield  vs.  Utica  and 
Syracuse  R.  R.  Co.,  25  Barb.,  p.  54,  approved  in  Wilk- 
low  vs.  Lane,  37  Barb.,  p.  244. 
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811.    A  servitude  is  extinguished  : 

1.  By  the  vesting  of  the  right  to  the  servitude  and  How  extin- 
the  right  to  the  servient  tenement  in  the  same  person; 

2.  By  the  destruction  of  the  servient  tenement; 

3.  By  the  performance  of  any  act  upon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his 
assent,  which  is  incompatible  with  its  nature  or  exer- 
cise; or, 

4.  When  the  servitude  was  acquired  by  enjoy- 
ment, by  disuse  thereof  by  the  owner  of  the  servitude 
for  the  period  prescribed  for  acquiring  title  by  enjoy- 
ment, 

Note. — To  the  existence  of  every  recU  servitude  the 
existence  of  two  distinct  and  separate  estates  is  neces- 
saiy — ^the  dominant,  in  favor  of  which  it  exists,  and 
the  servient,  upon  which  it  is  exercised.    If  at  any 
time  these  estates  are  united  under  one  ownership  and 
possession,  it  follows  that  one  of  the  elements  neces- 
saiy  to  the  existence  of  the  servitude  is  wanting,  and 
that   it   is   at   once  extinguished. — Tudor's  Leading 
Gases,  p.  106.    But,  to  work  this  result,  there  must  be 
an  absolute  unity  of  title  and  possession. — Bitger  vs. 
Parker.  8  Gush.,  p.  145;  Tyler  vs.  Hammond,  11  Pick., 
p.  103;  Hazard  vs.  Robinson,  3  Mason,  p.  272;  Kieffer 
vs.  Imhoff,  26  Penn.  St.,  p.  438;  Gayetty  vs.  Bethune, 
14  Mass.,  p.  53;  Hancock  vs.  Wentworth,  5  Met.,  p. 
446.    The  destruction  of  the  servient  tenement  extin- 
guishes   the   easement. — Voorhees   vs.    Presbyterian 
Ghurch,  17  Barb.,  p.  109;  Regina  vs.  Bamber,  5  Q.  B., 
p.  279;  Regina  vs.  Ghorley,  12  Q.  B.,  p.  515.    As  to 
what  acts  of  the  owner  of  the  servitude  will  extinguish 
it,  see  Washburn  on  Easements,  p.  536;  Goming  vs. 
Gould,  16  Wend.,  p.  539;   3  Kent.  Comm.,  p.  449; 
Grain  vs.  Fox,  16  Barb.,  p.  184.    A  servitude  created 
by  deed  is  not  extinguished  by  mere  non-user  for  any 
period.— Smyles  vs.  Hastings,  22  N.  Y.,  p.  217;  24 
Barb.,  p.  44.    But  a  use  by  the  owner  of  the  premises 
over  which  the  servitude  was  granted,  adverse  to  the 
enjoyment  of  the  easement  for  a  time  long  enough  to 
create  a  prescriptive  right  will  extinguish  the  servi- 
tude. — Arnold  vs.  Stevens,  24  Pick.,  p.  106;  Jewett  vs. 
Jewett,  16  Barb.,  p.  150;  French  vs.  Braintree  Go.,  23 
Pick.,  p.  222;  Farrar  vs.  Gooper,  34  Me.,  p.  394;  3 
Kent's  Gom.,  p.  359;  Angell  on  Watercourses,  Sec. 
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262.  ^  If  the  gervitude  was  acquired  by  enjoyment,  it 
may  be  extinguished  by  non-user  for  a  period  corre- 
sponding with  fhe  Statute  of  Limitations  applicable  to 
real  property. — Robie  vs.  Sedgwick,  35  Barb.,  p.  329. 


TITLE  III. 

RIGHTS  AND  OBLIGATIONS  OF  OWNERS. 

Chaptbr  I.  Rights  of  Owners. 

n.  Obligations  of  Owners. 


CHAPTER  L 

RIGHTS   OF   OWNERS. 

Article  I.  Incidents  or  Ownbkship. 
II.  Boundaries. 


ARTICLE  I. 

IKCIDEKT8  07  OWNERSHIP. 

Section  818.  Rights  of  tenant  for  life. 

819.  Rights  of  tenant  for  years,  etc. 

820.  Same. 

821.  Rights  of  grantees  of  rents  and  reversion. 

822.  Liability  of  assigns  of  lessee. 

823.  Rights  of  lessees  and  their  assignees,  etc. 

824.  Remedy  on  leases  for  life. 

825.  Rent  dependent  on  life. 
828.  Remedy  of  reversioners,  etc. 

iQiSitsof         818.    The  owner  of  a  life  estate  may  use  the  land 

tenuitfor      .       ,,  ^t  ^        ^  .         i 

iif«i  m  the  same  manner  as  the  owner  of  a  fee  simple, 

except  that  he  must  do  no  act  to  the  injury  of  the 
inheritance. 

Note. — ^Jackson  vs.  Brownson,  7  Johns.,  p.  227; 
Bradstreet  vs.  Pratt,  17  Wend.,  p.  44;  Livingston  vs. 
Reynolds,  2  Hill,  p.  157;  26  Wend.,  p.  115. 
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819.  A  tenant  for  years  or  at  will,  unleas  lie  is  a  Rights  of 

•^  ,  tonant  for 

\rrong-doer  by  holding  over,  may  occupy  the  build-  years,  etc 
ings,  take  the  annual  products  of  the  soil,  work  mines 
and  quarries  open  at  the  commencement  of  his  ten- 
ancy. 

Note.— Freer  vs.  Stotenbur,  36  Barb.,  p.  641. 

820.  A  tenant  for  years  or  at  will  has  no  other  Same,     . 
rights  to  the  property  than  such  as  are  given  to  him  ' 

by  the  agreement  or  instrument  by  which  his  tenancy 
is  acquired,  or  by  the  last  section. 

821.  A  person  to  whom  any  real  property  is  trans-  Rights  of 

grantBos  of 

ferred  or  devised,  upon  which  rent  has  been  reserved,  rents  and 

,  reversion. 

or  to  whom  any  such  rent  is  transferred,  is  entitled  to 
the  same  remedies  for  recovery  of  rent,  for  non-per- 
formance of  any  of  the  terms  of  the  lease,  or  for  any 
waste  or  cause  of  forfeiture,  as  his  grantor  or  devisor 
might  have  had. 

Note. — The  person. — Childs  vs.  Clark,  3  Barb.  Ch., 
p.  58.  To  whom  transferred  or  devised. — Van  Rensse- 
laer vs.  Hays,  19  N.  Y.,  p.  68.  Or  rent  transferred.— 
Williard  vs.  Tillman,  2  Hill,  p.  274;  Moffat  vs.  Smith, 
4  N.  Y.,  p.  126.  In  Reay  vs.  Cotter,  29  Cal.,  p.  168, 
it  was  held  that  the  right  to  remove  a  tenant  under  the 
Act  then  in  force  relating  to  forcible  entries  and  unlaw- 
ful detainers  was  given  to  the  conventional  landlord 
alone,  and  not  to  his  successor  in  the  estate. 

822.  Whatever  remedies  the  lessor  of  any  real  Liability  of 
property  has  against  his  immediate  lessee  for  the  lessee, 
breach  of  any  agreement  in  the  lease,  or  for  recovery 

of  the  possession,  he  has  against  the  assigns  of  the 
lessee. 

828.    Whatever  remedies  the  lessee  of  any  real  Rights  of 
property  may  have  against  his  immediate  lessor,  for  their  aasig- 
the  breach  of  any  agreement  in  the  lease,  he  may  have 
against  the  assigns  of  the  lessor,  and  the  assigns  of  the 
lessee  may  have  against  the  lessor  and  his  assigns, 
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except  upon  covenants  against  incumbrances  or  relat- 
ing to  the  title  or  possession  of  the  premises. 

Note. — Day  vs.  Swackhamer,  2  Hilton,  p.  4. 

Remedy  824.     Rent  duc  upon  a  lease  for  life  may  be  recov- 

on  leases 

for  life.        ered  in  the  same  manner  as  upon  a  lease  for  years. 
Rent* ,  825.     Rent  dependent  on  the  life  of  a  peraon  may 

dependent 

on  life.        be  recovered  after  as  well  as  before  his  death. 


Remedy  of       826.     A  persou  haviuff  an  estate  in  fee,  in  remain- 
reversion-  ^  ^  ^  ^ 

era.  etc.  ^qj.  qj.  reversion,  may  maintain  an  action  for  any  injury 
done  to  the  inheritance,  notwithstanding  an  intervening 
estate  for  life  or  years,  and  although,  after  its  commis- 
sion, his  estate  is  transferred,  and  he  has  no  interest  in 
the  property  at  the  commencement  of  the  action. 

NoTK. — ^Van  Deusen  vs.  Young,  29  Barb.,  p.  9;  Rob- 
inson vs.  "Wheeler,  25  N.  Y.,  p.  252. 


owner. 


ARTICLE  II. 

BOUNDABIEB. 

Skction  829.  Rights  of  owner. 

830.  Boundaries  by  water. 

831.  Boundaries  by  ways. 

832.  Lateral  and  subjacent  support. 
838.  Trees  whose  trunks  are  wholly  on  land  of  one. 
834.  Line  trees. 

lu^teof  829.  The  owner  of  land  in  fee  has  the  right  to  the 
surfiice  and  to  everything  permanently  situated  beneath 
or  above  it. 

Note. — The  term  "  land  *'  comprehends  any  g^round, 
soil,  or  earth,  as  meadows,  woods,  waters,  pastures, 
marshes,  furze,  and  heath.  It  has  an  indefinite  extent 
upwards  as  well  as  downwards,  and  includes  all  hMises 
and  other  buildings,  standing  or  built,  upon  It,  and 
whatever  is  in  a  direct  line  between  the  surface  and  the 
center  of  the  earth. — 2  Bl.  Com.,  p.  18;  1  Cruise  on 
Real  Property,  p.  58. 

830.    When  land  borders  upon  tide  water,  or  upon 
water  which  constitutes  an  exterior  boundary  of  the 
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State,  the  owner  of  the  upland  takes  to  high  water  Boundaries 

Dy  wfttor* 

mark;  when  it  bordei*s  upon  a  navigable  lake  where 
there  is  no  tide,  the  owner  takes  to  the  edge  of  the 
lake  at  low  water  mark;  when  it  borders  upon  any 
other  water,  the  owner  takes  to  the  middle  of  the  lake 
or  stream. 

Note. — Land  bordering  upon  tide  water. — Gould  vs. 
Hudson  River  R.  R.,  6  N.  Y.,  p.  522.  Upon  water 
which  constitutes  the  exterior  boundary  of  a  State. — 
Kingman  vs.  Sparrow,  12  Barb.,  p.  206;  Canal  Ap- 
praisers vs.  People,  17  Wend.,  p.  570.  Upon  a  tide- 
less  lake.— Champlain  R.  R.  Co.  vs.  Valentine,  19 
Barb.,  p.  484.  Upon  other  waters.— Ledyard  vs.  Ten 
Eyck,  36  Barb.,  p.  102;  Hooker  vs.  Cummings,  20 
Johns.,  p.  90;  Canal  Commissioners  vs.  Kempshall,  26 
Wend.,  p.  404.  In  Hicks  vs.  Coleman,  25  Cal.,  p.  122, 
it  was  held  that  where  a  river  is  named  as  the  boundary 
line  of  a  tract  of  land,  the  boundary  line  follows  the 
meanderings  of  the  stream,  and  that  where  this  boun- 
daiy  line  is  to  run  along  a  stream  not  navigable  a  given 
distance,  the  meanderings  of  the  stream  are  to  be  fol- 
lowed until  the  required  distance  when  reduced  to  a 
straight  line  is  attained.  The  doctrine  of  Hicks  vs. 
Coleman  is  afiirmed  in  Fratt  vs.  Woodward,  32  Cal., 
p.  226. 

831 .  An  owner  of  land  bounded  by  a  road  or  street  BoundarioB 

,  ,        by  waya. 

18  presumed  to  own  to  the  center  of  the  way,  but  the 
contrary  may  be  shown. 

Note.— Kittle  vs.  Pfeiffer,  29  Cal.,  p.  484;  Mott  vs. 
Mayor  of  N.  Y.,  2  Hilton,  p.  368;  Bissell  vs.  N.  Y. 
•  Central  R.  R.,  23  N.  Y.,  p.  61;  Wager  vs.  Troy  Union 
R.  R.,  25  N.  Y.,  p.  529. 

832.  Each  coterminous  owner  is  entitled  to  the  Lateral 

and  sab- 
lateral  and  subjacent  support  which  his  land  by  na-  J^*** 

ture  receives  from  the  land  of  the  other. 

Note. — Lateral  support. — Farrand  vs.  Marshall,  21 
Barb.,  pp.  409-421;  Radcliff  vs.  Brooklyn,  4  N.  Y.,  p. 
195;  Fanton  vs.  Holland,  17  Johns.,  p.  92;  Lasala  vs. 
Holbrook,  4  Faige,  p.  169.  Subj acen t  support. — Rowbo- 
tham  vs.  Wilson,  8  £1.  B.  &  Bl.,  p.  123;  Bonomi  vs. 
Backhouse,  El.  B.  &  Bl.,  p.  622;  7  Jurist.  (N.  S.),  p. 
809,  affd.;  9  H.  L.  Cas.,  p.  508. 
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Trees  833.    Trees  whose  trunks  stand  wholly  upon  the 

whose 

whoiV  oE?    ^^^^  ^^  ^^^  owner  belong  exclusively  to  him,  although 
land  of  one.  their  roots  grow  into  the  land  of  another. 

Note.— Dubois  vs.  Beaver,  25  N.  T.,  pp.  123-126. 

Line  trees.  834.  Trees  whose  trunks  stand  partly  on  the  land 
of  two  or  more  coterminous  owners,  belong  to  them  in 
common. 

Note.— Dubois  vs.  Beaver,  25  N.  Y.,  pp.  126, 127. 


CHAPTER  11. 


OBLIGATIONS   OF   OWNERS. 


Duties  of 
tenant  for 
lifBi 


Honu- 
mentB  and 
fences. 


Section  840.  Duties  of  tenant  for  life. 
841.  Monuments  and  fences. 

840.  The  owner  of  a  life  estate  must  keep  the 
buildings  and  fences  in  repair  from  ordinaiy  waste, 
and  must  pay  the  taxes  and  other  annual  charges,  and 
a  just  proportion  of  extraordinaiy  assessments  benefit- 
ing the  whole  inheritance. 

Note  —Must  keep  buildings,  etc.,  in  repair. — Sarles 
vs.  Sarles,  3  Sandf.  Ch.,  pp.  601-607.  Pay  taxes.— Fleet 
vs.  Dorland,  11  How.  Pr.,  p.  489;  Graham  vs.  Dunnigan, 
2  Bosw.,  p.  516.  Annual  charges. — Mosely  vs.  Mar- 
shall, 22  N.  Y.,  p.  200.  And  proportion  of  extraordi- 
nary charges  benefiting  the  whole  inheritance. — Stil- 
well  vs.  Doughty,  2  Bradf.,  p.  311. 

841,  CJoterminous  owners  are  mutually  bound 
equally  to  maintain: 

1.  The  boundaries  and  monuments  between  them; 

2.  The  fences  between  them,  unless  one  of  them 
chooses  to  let  his  land  lie  without  fencing;  in  which 
case,  if  he  afterwards  incloses  it,  he  must  refund  to 
the  other  a  just  proportion  of  the  value,  at  that  time, 
of  any  division  fence  made  by  the  latter. 

Note. — But  such  owners  owe  this  duty  to  each  other 
only,  and  not  to  the  public  generally. — Ryan  vs.  Bocli- 
ester  and  S3rracufie  K.  B.  Co.,  9  How.  Pr.,  p.  453. 


Civil  Codb.  247 

TITLE  lY. 

USES  AND  TRUSTS. 

SxcTiOK  847.  What  uses  and  trusts  may  exist. 

848.  Eight  to  possession  of  land  creates  legsil  ownership. 

849.  Certain  trusts  unaffected. 

850.  Trustees  of  estate  for  use  of  another  take  no  interest. 

851.  Preceding  sections  qualified. 

852.  Trust  must  he  in  writing. 

853.  Transfer  to  one  for  money  paid  hy  another. 

854.  Rights  of  creditors. 

855.  Section  853  qualified. 
8^.  Purchasers  protected. 

857.  For  what  purposes  express  trusts  may  he  created. 

858.  Certain  devises  in  trust  to  he  deemed  powers. 

859.  Profits  of  land  liahle  to  creditors  in  certain  cases. 

860.  Other  express  trusts  to  he  powers  in  trust. 

861.  Creation  of  certain  powers  not  prohihited. 

862.  And  land,  etc.,  to  descend  to  persons  entitled. 

863.  Trustees  of  express  trusts  to  have  whole  estate. 

864.  Author  of  trust  may  devise,  etc. 

865.  Title  of  grantor  of  trust  property. 

866.  Interests  remaining  in  grantor  of  express  trust. 

867.  Powers  over  trust  of  party  interested. 

868.  Same. 

869.  Effect  of  omitting  trust  in  conveyance. 

870.  Certain  sales,  etc.,  hy  Trustees,  void. 

871.  When  estate  of  Trustee  to  cease. 

847.    Uses  and  trusts  in  relation  to  real  property  what  twos 
are  those  only  wliich  are  specified  in  this  Title.  may  ezLu 


848.  Every  person  who,  hy  virtue  of  any  transfer  Right  to 
or  devise,  is  entitled  to  the  actual  possession  of  real  of?Md**° 

creates 

property,  and  the  receipt  of  the  rents  and  profits  logai  . . 
thereof,  is  to  be  deemed  to  have  a  legal  estate  therein, 
of  the  same  quality  and  duration,  and  subject  to  the 
same  conditions,  as  his  beneficial  interest. 

Note. — Deemed  to  have  a  legal  estate. — Post.  vs. 
Hover,  30  Barh.,  pp.  312-320;  Leggett  vs.  Hunter,  19 
N.  Y.,  p.  454.  Quality,  duration,  and  conditions. — 
Bawson  vs.  Lampman,  5  N.  Y.,  pp.  456-461. 

849.  The  last  section  does  not  divest  the  estate  of 
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any  Trustee  in  a  trust,  where  the  title  of  such  Trustee 
is  not  merely  nominal,  but  is  connected  with  some 
power  of  actual  disposition  or  management  in  relation 
to  the  real  property  which  is  the  subject  of  the  trust. 

Note.— Frazer  vs.  Western,  1  Barb.  Ch.,  p.  238. 

850.  Every  disposition  of  real  property,  whether 
by  transfer  or  will,  must  be  made  directly  to  the  per- 
son in  whom  the  right  to  the  possession  and  profits  is 
intended  to  be  vested,  and  not  to  any  other,  to  the  use 
of  or  in  trust  for  such  person;  and  if  made  to  any  per- 
son, to  the  use  of  or  in  trust  for  another,  no  estate  or 
interest  vests  in  the  Trustee;  but  he  must  execute  a 
release  of  the  property  to  the  beneficiary  on  demand, 
the  latter  paying  the  expense  thereof. 

Note. — The  transfer  must  be  made  directly. — Hotch- 
kiss  vs.  Elting,  36  Barb.,  p.  44.  If  not  so  made,  no 
estate  vests  in  the  Trustee. — Ring  vs.  McCoun,  10  N. 
Y.,  p.  268;  RawBon  vs.  Lampman,  5  N.  Y.,  p.  456; 
Wright  vs.  Douglass,  7  N.  Y.,  p.  564.  The  provision 
that  a  release  must  be  executed  is  new  (Ring  vs.  Mc- 
Coun, 10  N.  Y.,  p.  268),  but  is  desirable  in  order  to 
avoid  difficulties  in  titles. 

851.  The  preceding  sections  of  this  Title  do  not 
extend  to  trusts  arising  or  resulting  by  implication  of 
law,  nor  prevent  or  aflfect  the  creation  of  such  express 
trusts  as  are  hereinafter  authorized  and  defined. 

852.  No  trust  in  relation  to  real  property  is  valid 
unless  created  or  declared: 

1.  By  a  written  instrument,  subscribed  by  the  Trus- 
tee, or  by  his  agent  thereto  authorized  by  writing; 

2.  By  the  instrument  under  which  the  Trustee 
claims  the  estate  affected;  or, 

8.  By  operation  of  law. 

Note.— See  Code  of  Civil  Procedure,  Sections  1971, 
1972. 

853.  Where  a  transfer  of  real  property  is  made  to 
one  person,  and  the  considemtion  therefor  is  paid  by 
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or  for  another,  no  use  or  trust  results  in  favor  of  the  Transfer  to 

one  for 

person  by  or  for  whom  such  payment  is  made;  but  th.e  JJJ^JJj^^^^ 
title  vests  in  the  grantee,  subject  only  to  the  provisions 
of  the  next  two  sections. 

Note. — Davis  vs.  Graves,  29  Barl).,  p.  480.  The 
words  "or  for"  are  intended  to  supersede  the  doctrine 
of  Sieman  vs.  Austin,  38  Barb.,  p.  17— a  decision  which 
leaves  much  room  for  the  frauds  which  this  section  is 
meant  to  avoid. 

864.     Every  such  transfer  as  is  described  in  the  last  Rights  of 

•^  oreoitors. 

section  is  presumed  to  be  fmudulent  as  against  the  cred- 
itors, at  ihat  time,  of  the  person  paying  the  considera- 
tion; and  where  a  fraudulent  intent  is  not  disproved,  a 
trust  results  in  favor  of  such  creditors  to  the  extent 
necessary  to  satisfy  their  just  demands. 

Note. — Presumption  of  fraud. — Wood  vs.  Robinson, 

.    22  N.  Y.,  p.  564;  Brewster  vs.  Power,  10  Paige,  p.  568. 

Resulting  trust. — Garfield  vs.  Hatmaker,  15  N.  Y.,  p. 

475;  Wood  vs.  Robinson,  22  N.  Y.,  p.  564;  McCartney 

'  vs.  Bostwick,  31  Barb.,  p.  390. 

866.     Section  853  does  not  apply: 

1.  To  cases  where  the  g^rautee  took  the  s^rant  as  an  Section  858 

qualiaed. 

absolute  transfer  in  his  own  name,  without  the  consent 
or  knowledge  of  the  person  paying  the  consideration; 
nor, 

2.  To  cases  where  the  grantee,  in  violation  of  a  trust, 
purchased  the  real  property  so  transferred  with  prop- 
erty belonging  to  another  person. 

NoTK. — If  land  is  purchased  in  the  name  of  one  per- 
son, and  the  consideration  is  paid  by  another,  a  trust 
rises,  and  the  person  in  whose  name  the  conveyance 
is  taken  holds  as  trustee  for  the  one  furnishing  the 
money. — Osborne  vs.  Endicott,  6  Gal.,  p.  149;  Hidden 
vs.  Jordan,  21  Cal.,  p.  92;  Bayles  vs.  Baxter,  22  Cal., 
p.  575;  Simson  vs.  Eckstein,  22  Cal.,  p.  580;  Millard 
vs.  Hathaway,  27  Cal.,  p.  119;  Currey  vs.  Alvarado, 
34  Cal.,  p.  254;  Jenkins  vs.  Frink,  30  Cal.,  p.  586.  The 
facts  out  of  which  the  trust  arises  may  be  proved  by 
parol. — Osborne  vs.  Endicott,  6  Cal.,  p.  149;  Bayles  vs.  * 

82 


250 


Civil  Code. 


ParohaserB 
proteotecL 


For  what 
parposee 
express 
trusts  may 
be  ereated. 


Baxter,  22  Cal.,  p.  575.  But  the  pfoof  must  be  clear. — 
Millard  vs.  Hathaway,  27  Cal.,  p.  119.  Patentee  as 
Trustee.— -Wilson  vs.  Castro,  81  Cal.,  p.  420;  Bludworth 
vs.  Lake,  33  Cal.,  p.  256. 

856.  No  implied  or  resulting  trust  can  prejudice 
the  rights  of  a  purchaser  or  encumbrancer  of  real 
property  for  value  and  without  notice  of  the  trust. 

Note.— V^Tood  vs.  Robinson,  22  N.  Y.,  p.  564;  Sie- 
man  vs.  Austin,  33  Barb.,  p.  14. 

867.  Express  trusts  may  be  created  for  any  of  the 
following  purposes: 

1.  To  sell  real  property  for  the  benefit  of  creditors; 

2.  To  sell,  mortgage,  or  lease  real  property  for  the 
benefit  of  annuitants  or  other  legatees,  or  for  the  pur- 
pose of  satisfying  any  charge  thereon; 

8.  To  receive  the  rents  and  profits  of  real  property, 
and  pay  them  to  or  apply  them  to  the  use  of  any  per- 
son, whether  ascertained  at  the  time  of  the  creation  of 
the  trust  or  not,  for  himself  or  for  his  family  during  the 
life  of  such  person,  or  for  any  shorter  term,  subject  to 
the  rules  of  Title  II  of  this  Part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property, 
and  to  accumulate  the  same  for  the  purposes  and  within 
the  limits  prescribed  by  the  same  Title. 

Note. — Express  trusts  for  the  sale  of  real  property 
for  the  benefit  of  creditors. — Ro^rs  vs.  Tilley,  20  Barb., 
pp.  641, 642;  Darling  vs.  Rogers,  22  Wend.,  p.  483;  Van 
Nestvs.  Yoe,  1  Sandf.  Ch.,  p.  4;  Planck  vs.  Schermer- 
horn,  3  Barb.  Ch.,  p.  644.  The  words  **  annuitants  or 
other,*'  in  the  second  subdivision,  are  new,  but  supported 
by  Lang  vs.  Ropke,  5  Sandf.,  p.  371;  Hawley  vs.  James, 
16  Wend.,  pp.  61, 117.  The  words  "  pay  them  to  or," 
in  the  third  subdivision,  are  new,  but  supported  by 
Leggett  vs.  Perkins,  2  N.  Y.,  pp.  297,  306,  309;  Leg- 
gett  vs.  Hunter,  19  N.  Y.,  p.  454;  Noyes  vs.  Blake- 
man,  6  N.  Y.,  p.  581.  The  words  "  whether  ascer- 
tained at  the  time  of  the  trust  or  not,"  in  the 
third  subdivision,  are  new,  but  conform  to  Gilmaa 
vs.  Rcddington,  24  N.  Y.,  pp.  13,  14.  The  words 
"for  himself  or  for  his  family,"  in  the  same  subdi- 
vision, are  also  new,  but  are  sustained  by  Rogers  vs. 
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Tilley,  20  Barb,,  pp.  639,  641.  Though  a  trust  for 
the  minority  of  the  beneflciaiy  is  valid  (Lang  vs. 
Kopke,  5  Sandf.,  p.  869),  it  is  so  upon  the  ground 
that  it  terminates  at  his  death,  even  while  yet  a 
minor. — Id.,  Hawley  vs.  James,  16  Wend.,  p.  61;  5 
Paige,  p.  463.  During  the  life  of  such  person. — Down- 
ing vs.  Marshall,  23  N.  Y.,  p.  377;  Oilman  vs.  Red- 
^  dington,  24  N.  Y.,  p.  12;  1  Hilt.,  p.  492.    For  a  shorter 

term.— Coster  vs.  Lorillard,  14  Wend.,  p.  318;  Hawley 
vs.  James,  16  id.,  pp.  174,  265. 

858.  A  devise  of  real  property  to -executors  or  Certain 

^     ^       *^  devises  in 

other  Trustees,  to  be  sold  or  mortgaged,  where  the  J^^JJ^**® 
Trustees  are  not  also  empowered  to  receive  the  rents  »<>''«"• 
and  profits,  vests  no  estate  in  them;  but  the  trust  is 
valid  as  a  power  in  trust. 

NoTB.— Hawley  vs.  James,  16  Wend.,  p.  114;  Dar- 
ling vs.  Rogers,  22  Wend.,  p.  492;  Germond  vs.  Jones, 
2  Hill,  p.  573;  Campbell  vs.  Johnson,  1  Sandf.  Gh., 
p.  148. 

859.  Where  a  trust  is  created  to  receive  the  rents  Proflta  of 

land  hable 

and  profits  of  real  property,  and  no  valid  direction  for  ^  ^l"^^" 
accumulation  is  given,  the  surplus  of  such  rents  and  °"®^ 
profits,  beyond  the  sum  that  may  be  necessary  for  the 
education  and  support  of  the  person  for  whose  benefit 
the  trust  is  created,  is  liable  to  the  claims  of  the  cred- 
itors of  such  person,  in  the  same  manner  as  personal 
property  which  cannot  be  reached  by  execution. 

Note. — Sellick  vs.  Mason,  2  Bart.  Ch.,  p.  79;  Olute 
vs.  Blood,  8  Paig;e,  p.  83;  L*Amoreux  vs.  Van  Rensse- 
laer, 1  Barb.  Ch.,  p.  34;  Noyes  vs.  Blakeman,  6  N.  Y., 
p.  567. 

860.  Where  an  express  trust  in  relation  to  real  other 

ezpreM 

property  is  created  for  any  purpose  not  enumerated  in  trusta  to  bo 
the  preceding  sections,  such  trust  vests  no  estate  in  the  *'"**• 
Trustees;  but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawfully  per- 
formed under  a  power,  is  vaUd  as  a  power  in  trust, 
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subject  to  the  provisions  in  relation  to  such  powers 
contained  in  Title  V  of  this  Part. 

NoTK.— Darling   vs.    Rogers,  22   Wend.,    p.    494; 
Hotchkiss  vs.  Biting,  36  Barb.,  p.  45. 

Creation  of       861.     NothinjQC  in  this  Title  prevents  the  creation 

certain  °  *^ 

po'j®"  n^^   of  a  power  in  trust  for  any  of  the  purposes  for  which 
an  express  trust  may  be  created. 

•  Note. — Under  a  New  York  statute  similar  to  this 
Chapter,  but  which  contained  no  provision  correspond- 
ing with  Section  861,  the  contrary  was  assumed  by 
Bronson,  J.,  in  Hawley  vs.  James,  16  "Wend.,  pp.  174, 
175,  followed  in  Arnold  vs.  Gilbert,  3  Saudf.  Ch.,  p. 
563.  This  section  enacts  the  construction  adopted 
expressly  by  Duer,  J.,  in  Lang  vs.  Kopke,  5  Sandf., 
pp.  367,  372,  373,  and  by  implication  in  Tucker  vs. 
Tucker,  5  N.  Y.,  p.  406,  and  Downing  vs.  Marshall,  23 
N.  Y.,  p.  380. 
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862.  In  every  case  where  a  trust  is  valid  as  a 
power  in  trust,  the  real  property  to  which  the  trust 
relates  remains  in,  or  passes  by  succession  to,  the  per- 
sons otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power  in  trust. 

863,  Except  as  hereinafter  otherwise  provided, 
every  express  trust  in  real  property,  valid  as  such  in 
its  creation,  vests  the  whole  estate  in  the  Trustees, 
subject  only  to  the  execution  of  the  trust.  The  bene- 
ficiaries take  no  estate  or  interest  in  the  property,  but 
may  enforce  the  performance  of  the  trust. 

NoTS.— Briggs  V8.  Davis,  21  N.  Y.,  p.  576;  Savage 
V8.  Bumham,  17  N.  Y.,  p.  669;  Noyes  vs.  Blakoman, 
6  N.  Y.,  pp.  678-581;  Coster  vs.  Lorillard,  14  Wend., 
p.  304. 


Author  of         864.     Notwithstanding  any  thins:  contained  in  the 

trust  may  .  o         ./  o 

devise,  etc  last  section,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  whfch  the  trust 
relates  shall  belong,  in  the  event  of  the  fiiilure  or 
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terminatian  of  the  trust,  and  may  transfer  or  devise 
such  property,  subject  to  the  execution  of  the  tinist. 

Note. — Corse  vs.  Leggett,  25  Barb.,  p.  395. 

865.  The  srantee  or  devisee  of  real  property  sub-  Title  of 

°  I-      i:        J  grantor  of 

ject  to  a  trust  acquires  a  legal  estate  in  the  property,  Jj^"*  ^ty. 
as  against  all  persons  except  the  Trustees  and  those 
lawfully  claiming  under  them. 

866.  Where  an  express  trust  is  created  in  relation  intereste 

^  remaioing 

to  real  property,  every  estate  not   embraced  in  the  jjff*°*^' 
trust,  and  not  otherwise  disposed  of,  is  left  in  the  author  *""*• 
of  the  trust  or  his  successors. 

867.  The  beneficiary  of  a  trust  for  the  receipt  of  Powers 

•^  ^  overtrnat 

the  rents  and  profits  of  real  property  cannot  transfer  ^t^J^^^ 
or  in  any  manner  dispose  of  his  interest  in  such  trust. 

Note.— Belmont  vs.  O'Brien,  12  N.  Y.,  p.  402. 

868.  The  beneficiary  of  a  trust  for  the  payment  of  Same. 
an  annuity  out  of  the  rents  and  profits  of  real*  prop- 
erty, or  of  a  sum  in  gross,  can  dispose  of  his  interest 

in  such  trust. 

Note. — Pounded  upon  Bevised  Statutes  of  New 
York,  Section  63,  modified,  so  as  to  adopt  the  construc- 
tion given  to  this  section  of  the  Revised  Statutes  in 
Hawley  vs.  James,  16  "Wend.,  pp.  61,  275  (decree,  Sec- 
tion 4),  and  followed  in  Lang  vs.  Bopke,  5  Sandf.,  p. 
371;  Griffen  vs.  Ford,  1  Bosw.,  p.  148.  To  the  con- 
trary, see  McSorley  vs.  Wilson,  4  Sandf.  Ch.,  p.  524; 
Clute  vs.  Bool,  8  Paige,  p.  86. 

869.  Where  an  express  trust  is  created  in  relation  Effoct  of 

,  ,  ,  omittiDg 

to  real  property,  but  is  not  contained  or  declared  in  the  trust  in 
grant  to  the  Trustee,  such  grant  must  be  deemed 
absolute  in  favor  of  the  subsequent  creditors  of  the 
Trustees,  not  having  notice  of  the  trust,  and  in  fevor 
of  purchasefc  fipom  such  Trustees  without  notice,  and 
for  a  valuable  consideration. 

Note. — Davis  vs.  Graves,  29  Barb.,  p.  480. 
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tiale9,  etc.,  ,  .  x       x         ^ 

toe^vdd.  expressed  in  the  instrument  creating  the  estate  every 
transfer  or  other  act  of  the  Trustees,  in  contravention 
of  the  trust,  is  absolutely  void. 

Note.— Belmont  vs.  O^Brien,  12  N.  Y.,  p.  394-405; 
Briggs  vs.  Davis,  20  N.  Y.,  p.  21;  21  N.  Y.,  p.  577. 
This  rule  applies  to  purchasers  in  good  faith,  as  well  as 
to  any  others. 

When  871.     When   the    purpose   for  which  an   express 

vSUllO  01  ^^ 

Trustee  to    trust  was  Created  ceases,  the  estate  of  the  Trustee  also 

oeaae.  ' 
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TITLE    V. 

POWERS. 

SiCTiOK  878.  What  powers  exist. 

879.  Application  of  this  Title. 

880.  Definition  of  a  power. 

881.  Terms  "  autl^or  of  a  power  "  and  "  holder  of  a  power  " 

defined. 
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883.  Definition  of  general  powers. 
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887.  General  powers,  when  in  trust. 
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903.  Directions  by  author,  when  disregarded. 


Civil  Code,  255 

Section  904.  Same. 
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926.  Power  to  make  leases  by  owner  for  life. 

927.  Release  of  such  power. 
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931.  Future  beneficial  powers. 

932.  Trust  powers  imperative. 

933.  Effect  of  right  of  selection. 

934.  Construction  of  certain  powers. 

935.  Same. 

936.  When  Court  to  execute  power. 

937.  Same. 

938.  Execution  of  trust  power  when  compelled  by  creditors, 

etc. 

939.  Defective  execution. 

940.  Application  of  certain  sections. 

878.  Powers,  in  relation  to  real  property,  are  those  what 
only  which  are  specified  in  this  Title.  exist 

879.  The  provisions  of  this  Title  do  not  extend  to  Appiica- 
a  simple  po-vf  er  of  attorney  to  convey  real  property  in  Title. 
the  name  of  the  owner  and  for  his  benefit. 

880.  A  power,  as  the  term  is  used  in  this  Title,  is 
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Definition 
of  a  power. 


an  authority  to  do  some  act  in  relation  to  real  prop- 
erty, or  to  the  creation  or  revocation  of  an  estate  therein, 
or  a  charge  thereon,  which  the  owner  granting  or  re- 
serving such  power  might  himself  perform  for  any 
purpose. 

Note.— -Selden  vs.  Vennilya,  3  N.  Y.,  p.  536;  Down- 
ing vs.  Marshall,  23  N.  Y.,  p.  377;  Belmont  vs.  O'Brien, 
12  N.  Y.,  p.  404. 


Teras  881.    The  author  of  a  power,  as  the  term  is  used 

"author of    ...  r  ? 

awwer"     in  this  Title,  is  the  person  by  whom  a  power  is  created, 
a  power "^   whether  by  grant  or  devise;  and  the  holder  of  a  power 
defined.       jg  ^j^^  person  in  whom  a  power  is  vested,  whether  by- 
grant,  devise,  or  reservation. 

Note.— Barber  vs.  Caiy,  11  N.  Y.,  p.  401. 


Dirision  of 
powers. 


882.    Powers  are  general  or  special,  and  beneficial 
or  in  trust. 


Definition 
of  general 
powers. 


Definition 
of  special 
powers. 


Beneficial 
powers. 


883.  A  power  is  general  when  it  authorizes  the 
alienation  or  incumbrance  of  a  fee  in  the  property  em- 
braced therein  by  grant,  will,  or  charge,/ or  any  of 
them,  in  fiivor  of  any  person  whatever. 

Note. — Tallmadge  vs.  Sill,  21  Barb.,  p.  51. 

884.  A  power  is  special: 

1.  When  a  person  or  class  of  persons  is  designated 
to  whom  the  disposition  of  property  under  the  power 
is  to  be  made;  or, 

2.  When  it  authorizes  the  alienation  or  incum- 
brance, by  means  of  a  grant,  will,  or  charge  of  only  an 
estate  less  than  a  fee. 

Note.— W^right  vs.  Tallmadgo,  15  N.  Y.,  p.  313. 

885.  A  power  is  beneficial  when  no  person  other 
than  its  holder  has,  by  the  terms  of  its  creation,  any 
interest  in  its  execution. 


Note.— -Coster  vs.  Lorillard,  14  Wend.,  p.  826;  Bar- 
ber vs.  Gary,  11  N.  Y.,  p.  402. 
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886.  A  power  is  in  trust  when  any  person  or  class  Powers  in 

^  '^   ^  trust. 

of  persons,  other  than  its  holder,  has,  by  the  terms  of 
its  creation,  an  interest  in  its  execution. 

NoTK. — Coster  vs.  Lorillard,  14  Wend.,  p.  329. 

887.  A  general  power  is  in  trust  when  any  person  General 
or  class  of  persons,  other  than  its  holder,  is  designated  jjjjjn  '^ 
as  entitled  to  the  proceeds  of  the  disposition  or  charge 
authorized  by  the  power,  or  to  any  portion  of  the  pro- 
ceeds or  other  bei\efits  to  result  from  its  execution. 

Note. — Coster  vs.  Lorillard,  14  Wend.,  p.  329. 

888.  A  special  power  is  in  trust: 

1.  When  the  disposition  or  charge  which  it  author-  Special 
izes  is  limited  to  be  made  to  any  person  or  class  of  when  in 
persons,  other  than  the  holder  of  the  power;  or, 

2.  When  any  person  or  class  of  persons,  other  than 
the  holder,  is  designated  as  entitled  to  any  benefit  from 
the  disposition  or  charge  authorized  by  the  power. 

NojE.— Wright  vs.  Tallmadge,  15  N.  Y.,  p.  325; 
Coster  vs.  Lorillard,  14  Wend.,  p.  325. 

889.  No  person  is  capable  of  creating  a  power  who  who  may 
is  not  at  the  same  time  capable  of  granting  some  power, 
estate  in  the  property  to  which  the  power  relates. 

Note. — Dempsey  vs.  Tylee,  3  Duer,  p.  97. 


890.  A  power  may  be  vested  in  any  person.  to  whom 

power  ma 
Note.— Preserving  the  rale  in  Sec.  671,  ante.  **®  giron. 

891.  A  power  may  be  created  only: 

1.  By  a  suitable  clause,  contained  in  a  grant  of  some  How 
estate  in  the  real  property,  to  which  the  power  relates, 

or  in  an  agreement  to  execute  such  a  grant;  or, 

2.  By  a  devise  contained  in  a  will. 

Note. — Power  is  a  grant. — Selden  vs.  Vermilya,  3 
N.  T.,  p.  586.  The  last  clause  in  Subdivision  1  is 
founded  upon  the  equitable  doeirine  that  a  thing  agreed 
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Resenra- 
tionof 
powers  in 
coDFey- 
anoei. 


to  be  done  is  to  be  considered  as  done. — ^Waldhams  vs. 
Missionary  Society,  12  N.  Y.,  p.  422.    In  a  will. — Dor- 
.     land  vs.  Borland,  2  Barb.,  p.  80. 

892.  The  grantor  in  any  conveyance  may  reserve 
to  himself  any  power,  beneficial  or  in  trust,  which  he 
might  lawfully  grant  to  another;  and  every  power  thus 
reserved  is  subject  to  the  provisions  of  this  Title  in  the 
same  manner  as  if  granted  to  another. 


When 
power 


893.     Every  power,  beneficial  or  in  trust,  is  irrevo- 
ureFocabie  cable,  unless  an  authority  to  revoke  it  is  given  or 
reserved  in  the  instrument  creating  the  power. 

NoTB.— Wright  vs.  Delafield,  23  Barb.,  p.  517. 


When 

Eawer 
en. 


Power  of 
sale  in 
moTtgaLge, 


Who  to 
execute 
powers. 


Married  ' 
women. 


894.  A  power  is  a  lien  upon  the  real  property 
which  it  embraces,  from  the  time  the  instrument  in 
which  it  is  contained  takes  eflfect;  except  that  against 
creditors,  purchasers,  and  incumbrancers  acquiring 
their  rights  in  good  feith,  and  without  notice  from 
any  person  having  an  estate  in  such  real  property,  the 
power  is  a  lien  only  from  the  time  the  instrument  in 
which  it  is  contained  is  duly  recorded. 

895.  Where  a  power  to  sell  real  property  is  given 
to  a  mortgagee  or  other  incumbrancer  in  an  instrument 
intended  to  secure  the  payment  of  money,  the  power 
is  to  be  deemed  a  part  of  the  security,  and  vests  in 
and  may  be  executed  by  any  person  who,  by  assign- 
ment or  otherwise,  becomes  entitled  to  the  money  so 
secured  to  be  paid. 

896.  A  power  cannot  be  executed  by  any  person 
not  capable  of  disposing  of  real  property. 

897.  A  married  woman  may  execute  a  power  dur- 
ing her  marriage,  without  the  concurrence  of  her  hus- 
band, unless  otherwise  prescribed  by  the  terms  of  the 
power.  • 

Note.— Wright  vs.  Tallmadge,  15  N.  Y.,  p.  313; 
Leavitt  ts.  Pell,  27  Barb.,  p.  322. 
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898.  No  power  can  be   executed  by  a  married  Same. 
woman  before  she  attains  her  majority,  nor  without 
being  acknowledged  by  her  in  the  manner  prescribed 

by  the  Chapter  on  Recording  Transfers. 

899.  A  power  can  be  executed  only  by  a  written  how 

6xocuted« 

instrument  which  would  be  sufficient  to  pass  the  estate 
or  interest  intended  to  pass  under  the  power,  if  the 
person  executing  the  power  was  the  actual  owner. 

900.  Where  a  power  is  vested  in  several  persons.  Execution 
all  must  unite  in  its  execution;  but,  in  case  any  one  Bumvors, 
or  more  of  them  is  dead,  the  power  may  be  executed 

by  the  survivor  or  survivors,  unless  otherwise  pre- 
scribed by  the  terms  of  the  power. 

901.  Where  a  power  to  dispose  of  real  property  is  Execution 
confined  to  a  disposition  by  devise  or  will,  the  instru-  dispose  by 

^  *^  devise. 

ment  of  execution  must  be  a  will  duly  executed  ac- 
cording to  thje  provisions  of  the  Title  on  Wills. 

902.  Where  a  power  is  confined  to  a  disposition  Execution 
by  grant,  it  cannot  be  executed  by  will,  even  though  dispose  by 
the  disposition  is  not  intended  to  take  eflfect  until  after 

the  death  of  the  person  executing  the  power. 

903.  Where  the  author  of  a  power  has  directed  or  Directions 
authorized  it  to  be  executed  by  an  instrument  which  w^en  diS-' 

regarded. 

would  not  be  sufficient  in  law  to  pass  the  estate,  the 
power  is  not  void,  but  its  execution  is  to  be  governed 
by  the  rules  before  prescribed  in  this  Title. 

904.  Where  the  author  of  a  power  has  directed  same, 
any  formalities  to  be  observed  in  its  execution,  in 
addition  to  those  which  would  be  sufficient  to  pass  the 
estate,  the  observance  of  such  additional  formalities  is 

not  necessary  to  a  valid  execution  of  the  power. 

905.  Where  the  conditions  annexed  to  a  power  Nominal 
are  merely  nominal,  and  evince  no  intention  of  actual  ^^ 
benefit  to  the  party  to  whom  or  in  whose  favor  they 
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of  third 
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execution 
of  power. 


Same. 


Omi?8ion 
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power. 
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are  to  be  performed,  they  may  be  wholly  disregarded 
in  the  execution  of  the  power. 

906.  With  the  exceptions  containpd  in  the  pre- 
ceding sections,  the  intentions  of  the  author  of  a 
power,  as  to  the  mode,  time,  and  conditions  of  its 
execution,  must  be  observed,  subject  to  the  power  of 
the  Couil;  to  supply  a  defective  execution  in  the  cases 
provided  in  Sections  915  and  939. 

NoTK. — The  mode — Demarest  vs.  Ray,  29  Barb.,  p. 
563;  the  time — Richardson  vs.  Sharpe,  29  Barb.,  p.  222 j 
Allen  vs.  De  "Witt,  3  N.  Y.,  p.  278;  the  conditions — 
Hotchkiss  vs.  Elting,  26  Barb.,  p.  46. 

907.  When  the  consent  of  a  third  person  to  the 
execution  of  a  power  is  requisite,  such  consent  must 
be  expressed  in  the  instrument  by  which  the  power  is 
executed,  or  be  cei-tified  in  writing  thereon.  In  the 
first  case  the  instrument  of  execution,  in  the  second 
the  certificate,  must  be  subscribed  by  the  party  w^hose 
consent  is  required;  and  to  entitle  the  instrument  to 
be  recorded,  such  signature  must  be  duly  proved  or 
acknowledged,  according  to  the  Chapter  on  Kecording 
Transfers. 

Note.— Barber  vs.  Caiy,  11  N.  Y.,  p.  398. 

008.  Where  the  consent  of  several  persons  to  the 
execution  of  a  power  is  requisite,  all  must  consent 
thereto;  but  in  case  any  one  or  more  of  them  is  dead, 
the  consent  of  the  survivors  is  sufficient,  unless  other- 
wise prescribed  by  the  terms  of  the  power. 

Note.— See  Barber  vs.  Caiy,  11  N.  Y.,  p.  397.  This 
section  is  a  departure  from  the  rule  laid  down  in  that 
case.  Compare  Sec.  900,  ante.  See,  also,  Sees.  1355 
(§47),  1426  (g96),  and  1688  (§200)  of  the  Co.  Civ.  Pro., 
Cal. 

000.  Every  instrument  executed  by  the  holder  of 
a  power  conveying  an  estate  or  creating  a  charge 
which  such  .holder  would  have  no  right  to  convey  or 
create  except  by  virtue  of  his  power,  is  to  be  deemed 
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a  valid  execution  of  the  power,  even  though  not 
recited  or  referred  to  therein. 

910.     Every  instrument,  except  a  will,  in  execution  instm- 

meotfl 

of  a  power,  even  though  the  power  is  one  of  revocation  doomed 

■t  '  OX'  convoy- 

only,  is  to  be  deemed  a  conveyance,  within  the  mean-  *°®®*- 

ing  of  the  Chapter  on  Recording  Transfers. 

011.    A  disposition  or  charge,  by  virtue  of  a  power,  Ceruin 

.        ^      -  -         .  dispositions 

more  extensive  than  was  authorized  thereby,  is  not  not  void, 
therefore  void;  but  every  estate  or  interest  so  created, 
so  far  as  it^is  embraced  by  the  terms  of  the  power,  is 
valid. 

912.  The  period  during  which  the  absolute  right  cjomputa- 

«,.  ,.  ,  111-.  .•       tionoftorm 

ot  alienation  may  be  suspended  by  an  instrument  m  of  suapon- 

•^  sion. 

execution  of  a  power  must  be  computed,  not  from  the 
date  of  the  instrument,  but  from  the  time  of  the 
creation  of  the  power. 

913.  2^0  estate  or  interest  can  be  given  or  limited  what 
to  any  person  by  an  instrument  in  execution  of  a  power  be  given, 
which  could  not  have  been  given  or  limited  at  the 

time  of  the  creation  of  the  power. 

Note. — See  Dempsey  vs.  Tylee,  3  Duer,  pp.  73,  98, 
101-2;  and  Hoey  vs.  Kenny,  26  Barb.,  p.  396. 

914.  When  a  mamed  woman,  entitled  to  an  estate  Mamed 
in  fee,  is  authorized  by  a  power  to  dispose  of  such  thoir 
estate  during  her  marriage,  she  may,  by  virtue  of  such 
power,  create  any  estate  which  she  might  create  it 
unmarried. 

915.  Purchasers  for  a  valuable  consideration,  claim-  Defective 
ing  under  a  defective  execution  of  a  power,  are  entitled  "  °* 
to  the  same  reUef  as  similar  purchasers  claiming  under 

a  defective  conveyance  from  an  actual  owner. 

NoTE.—Barber  vs.  Gary,  11  N.  T.,  p.  400. 
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916.  Instruments  in  execution  of  a  power  are 
affected  by  fraud  in  the  same  manner  as  like  instru- 
ments executed  by  owners  or  Trustees. 

917.  A  general  and  beneficial  power  is  valid  which 
gives  to  a  married  woman  power  to  dispose,  during 
her  marriage  and  without  the  concurrence  of  her  hus- 
band, of  a  present  or  future  estate  in  real  property 
conveyed  or  devised  to  her  in  fee. 

NoTB. — See  Jackson  vs.  Edwards,  7  Paige,  pp.  386, 
401. 

918.  Where  an  absolute  power  of  disposition,  not 
accompanied  by  any  trust,  is  given  to  the  owner  of  a 
particular  estate  for  life  or  years,  such  estate  is  changed 
into  a  fee,  absolute  in  fiivor  of  creditors,  purchasers, 
and  incumbrancers,  but  subject  to  any  future  estates 
limited  thereon,  in  case  the  power  should  not  be 
executed  or  the  property  should  not  be  sold  for  the 
satis&ction  of  debts. 

Note.— Jackson  V8.  Edwards,  22  Wend.,  p.  509. 

919.  Where  an  absolute  power  of  disposition,  not 
accompanied  by  any  trust,  is  given  to  any  person  to 
whom  no  particular  estate  is  limited,  such  person  also 
takes  a  fee,  subject  to  any  future  estate  that  may  be 
limited  thereon,  but  absolute  in  fovor  of  creditors, 
purchasers,  and  incumbrancers. 

920.  In  all  cases  where  an  absolute  power  of  dis- 
position is  given,  not  accompanied  by  any  trust,  and 
no  remainder  is  limited  on  the  estate  of  the  holder  of 
the  power,  he  is  entitled  to  an  absolute  fee. 

921.  Where  a  general  and  beneficial  power  to 
devise  the  inheritance  is  given  to  the  owner  of  an 
estate  for  life  or  for  years,  he  is  deemed  to  pc^sess  an 
absolute  power  of  disposition,  within  the  meaning  of 
the  last  three  sections. 

NoTE.--See  Talmadge  vs.  Sill,  21  Barb.,  p.  52. 
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922.  Every  power  of  dispoflition  is  deemed  abso-  Power  to 

*>     ^  ^  dispose  of 

lute  by  means  of  which  the  holder  is  enabled,  in  his  ^«e- 
lifetime,  to  dispose  of  the  entire  fee,  in  possession  or  in 
expectancy,  for  his  own  benefit. 

Note.— Jackson  vs.  Edwards,  7  Paige,  p.  401. 

923.  Where  the  grantor  in  any  conveyance  reserves  poww  to 

°  ./  ^  revoke. 

to  himself,  for  his  own  benefit,  an  absolute  power  of 
revocation,  such  grantor  is  still  to  be  deemed  the  abso- 
lute owner  of  the  estate  conveyed,  so  far  as  the  rights 
of  creditors  and  purchasers  are  concerned. 

924.  A  special  and  beneficial  power  is  valid  which  Special  aod 

■^  -^  beneficial 

IS  granted:  po^jers^ 

1.  To  a  married  woman  to  dispose,  during  the  mar-  **^*' 
riage,  of  any  estate  less  than  a  fee,  belonging  to  her, 

in  the  property  to  which  the  power  relates;  or, 

2.  To  the  owner  of  a  life  estate  in  the  property  em- 
braced in  the  power  to  make  leases,  commencing  in 
possession  during  his  life. 

925.  A  special  and  beneficial  power  to  make  leases  constrao- 
of  agricultural  land  for  more  than  ten  years,  or  of  town  JJSJ^i 
and  city  lots  for  more  than  twenty  years,  is  void  only 

as  to  the  time  beyond  ten  or  twenty  years,  and  author- 
izes leases  for  those  terms  or  less. 

Note.— stats.  1851,  p.  169,  Sec.  1.  The  contrary  was 
held  in  Root  vs.  Stuyvesant,  18  Wend.,  p.  257,  "by  a 
divided  vote  against  the  opinion  of  all  the  Judges.'' — 
Williams  vs.  Willianis,  8  N.  Y.,  p.  589.  It  is  "  an 
anomalous  case,  to  be  rejected  and  shunned,  not  to 
be  followed;  as  an  authority  it  ought  never  to  be 
quoted." — Duer,  J.,  Lang  vs.  Ropke,  5  Sandf.,  p.  372. 
"An  abjudication  between  the  amicable  parties  then 
before  the  Court,  and  not  a  precedent  which  can  affect 
the  rights  of  third  persons." — Bronson,  J.,  Hone  vs. 
Van  Shaick,  20  Wend.,  p.  569;  and  see  Darling  vs. 
Bogers,  22  Wend.,  p.  496. 

926.  The  power  of  the  owner  of  a  life  estate  to  Power  to 

make 

make  leases  is  not  transferable  as  a  separate  interest,  i«m«  by 

^    •  '    owner  for 

but  is  annexed  to  his  estate,  and  will  pass,  unless  spe-  ^^^ 
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cially  excepted,  by  any  grant  of  such  estate.    If  spe- 
cially excepted  in/ any  such  grant,  it  is  extinguished. 

027.  The  power  of  the  owner  of  a  life  estate  to 
make  leases  may  be  released  by  him  to  any  person 
entitled  to  a  future  estate  in  the  property,  and  is  there- 
upon extinguished. 

028.  A  mortgage  executed  by  the  owner  of  a  life 
estate  having  a  power  to  make  leases,  or  by  a  married 
woman,  by  virtue  of  any  beneficial  power,  does  not 
extinguish  or  suspend  the  power;  but  the  power  is 
bound  by  the  mortgage  in  the  same  manner  as  the 
real  property  embraced  therein. 

020.  The  efixicts  on  the  power  of  a  lien  by  mort- 
gage, such  as  is  meutioned  in  the  last  section,  are: 

1.  That  the  mortgagee  is  entitled  to  an  execution  of 
the  power,  so  far  as  the  satisfaction  of  his  lien  may 
require  it;  and, 

2.  That  any  subsequent  estate  created  by  the  owner, 
in  execution  of  the  power,  becomes  subject  to  the 
mortgage,  in  the  same  manner  as  if  in  terms  embraced 
therein. 


Speeiai  and      030.     Evcry  Special  and  beneficial  power  is  Uable 

Kwers        to  the  claims  of  creditors,  in  the  same  manner  as  other 
tble  to  ' 

creditors,     interests  that  cannot  be  reached  by  execution,  and  the 

execution  of  the  power  may  be  adjudged  for  the  bene- 
fit of  the  creditors  entitled. 


Fatnre 

beneficial 

powers. 


031.  ISo  beneficial  power,  general  or  special,  not 
already  specified  and  defined  in  this  Title,  can  here- 
after be  created. 

Note. — Jackeon  vs.  Edwards,  7  Paige,  p.  400. 


Tnwt  032.     Every  trust  power,  unless  its  execution  is 

flowers 
mperaUve  made  cxprcssly  to  depend  on  the  will  of  the  Trustee, 

is  imperative,  and  imposes  a  duty  on  the  Trustee,  the 
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performance  of  whicli  may  be  compelled  for  the  ben- 
efit of  the  parties  interested. 

Note. — Arnold  vs.  Gilbert,  5  Barb.,  p.  195. 

933.    A  trust  power  does  not  cease  to  be  impera-  Effect  of 

^  "  ^  right  of 

tive  where  the  Trustee  has  the  right  to  select  any,  and  selection, 
exclude  others,  of  the  persons  designated  as  the  bene- 
ficiaries of  the  trust. 

Note. — Hoey  vs.  Kenny,  26  Barb.,  p.  396. 

984.    Where  a  disposition  under  a  power  is  direct-  Constmo- 

^  x-  tionof 

ed  to  be  made  to,  amonff,  or  between  several  persons,  certain 

'  o'  X  5    powers. 

without  any  specification  of  the  share  or  sum  to  be 
allotted  to  each,  all  the  persons  designated  are  entitled 
in  equal  proportion. 

935.  Where  the  tenns  of  a  power  import  that  the  Same, 
estate  or  fund  is  to  be  distributed  among  several  per- 
sons designated,  in  such  manner  or  proportions  as  the 
Trustee  of  the  power  may  think  proper,  the  Trustee 
may  allot  the  whole  to  any  one  or  more  of  such  per- 
sons in  exclusion  of  the  others. 

936.  K  the  Trustee  of  a  power,  with  the  riffht  of  when 

,  Court  to 

selection,  dies,  leaving  the  power  unexecuted,  its  exe-  execute 

''ox-  7  l>ower. 

cution  must  be  adjudged  for  the  benefit,  equally-,  of  all 
the  persons  designated  as  objects  of  the  trust. 

Note.— Hoey  vs.  Kenny,  25  Barb.,  p.  396. 

937.  Where  a  power  in  trust  is  created  by  will,  Same, 
and  the  testator  has  omitted  to  designate,  expressly  or 

by  necessary  implication,  by  whom  the  power  is  to  be 
executed,  its  execution  devolves  on  the  District  Court. 

Note. — Meakings  vs.  Cromwell,  5  N.  Y.,  p.  139. 

938.  The  execution,  in  whole  or  in  part,  of  any  Execution 
trust  power,  may  be  adiudsred  for  the  benefit  of  the  power 
creditors  or  assignees  of  any  person  entitled,  as  one  of  Jp^^^ra 

etc. 

84 
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Defective 
execution. 


Applica- 
tion of 
certain 
sections. 


the  beneficiaries  of  the  trust,  to  compel  its  execution, 
when  his  interest  is  transferable. 

039.  Where  the  execution  of  a  power  in  trust  is 
defective,  in  whole  or  in  part,  under  the  provisions  of 
this  Title,  its  proper  execution  may  be  adjudged  in 
favor  of  the  persons  designated  as  the  objects  of  the 
trust. 

040.  The  provisions  of  the  Title  on  Trust,  saving 
the  rights  of  other  persons  from  prejudice  by  the  mis- 
conduct of  Trustees,  and  authorizing  the  Court  to 
remove  and  appoint  Trustees;  the  provisions  of  the 
Title  on  Succession,  devolving  express  trusts  upon  the 
Court  on  the  death  of  the  Trustee;  and  the  provisions 
of  Section  871,  in  the  Title  on  Uses  and  Trusts,  apply 
equally  to  powers  in  trust,  and  the  Trustees  of  such 
power. 

Note.— Hoey  vs.  Kenny,  25  Barb.,  p.  896;  Huich- 
ings  vs.  Baldwin,  7  Bosw.,  p.  236.  On  the  general 
questions  of  the  powers  of  Trustees  as  connected  with 
the  "  cestui  que  trust  *'  execution  of  resignation  of  the 
trust,  see  Butler  vs.  "Welton,  July  Term,  1872,  Cal. 
Kep.  (No.  3,173);  Weltch  vs.  Palmer,  39  Cal.,  p.  456; 
Learned  vs.  Welton,  40  Cal.,  p.  350. 


PART   III. 


PERSONAL  OR  MOVABLE  PROPERTY. 

Title  I.  Personal  Property  in  General. 

n.  Particular  Kinds  op  Personal  Property, 


TITLE  I. 

PERSONAL  PROPERTY  IN  GENERAL. 

Sectiok  946.  By  what  law  governed. 

947.  Future  interests  in  perishable  property,  how  protected.  * 

946.  If  there  is  no  law  to  the  contrary  in  the  place  By  what 
where  personal  property  is  situated,  it  is  deemed  to  governed, 
follow  the  person  of  its  owner,  and  is  governed  by  the 

law  of  his  domicile. 

947,  Where  one  has  the  present  and  another  the  Future 

interests  in 

future  interest  in  a  thinff  pe^nal,  and  the  thins:  is  perishable 

o    r  -^^       7  o  property, 

perishable,  tlm  latter  may  require  it  to  be  sold,  and  J^eoted. 
the  proceeds  invested  for  the  benefit  of  both  parties, 
according  to  their  respective  interests;  except  in  case 
of  a  thing  specially  appropriated  to  a  particular  use. 
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TITLE    II. 

PABTICULAR  KINDS  OP  PERSONAL.  PROPERTY. 

Chapter    I.  Things  in  Action, 
11.  Shipping. 

III.  Products  of  the  Mind. 

IV.  Other  kinds  of  Personal  Property. 


CHAPTER  I. 

THINGS    IN    ACTION. 


Section  953.  Things  in  action  defined. 
954.  Transfer  and  survivorship. 

Things  in         053.     A  tluiiff  in  action  is  a  riffht  to  recover  some- 
action  ®  ^ 

defined.       thing  by  a  judicial  proceeding. 

Note. — Ckoses  inpossession  are  such  personal  things 
of  which  one  has  possession ;  ckoses  in  action  are  such 
as  the  owner  has  not  the  possession,  hut  merely  the 
right  of  action  for  their  possession. — 2  Black.  Com.,  p. 
389.  Choses  in  action  are  defined  by  Clulty  to  be 
•  rights  to  receive  or  recover  a  debt  or  money  or  dam- 

ages for  breach  of  contract,  or  for  a  tort  connected 
with  a  contract,  but  which  cannot  bo  enforced  with- 
out action. — 1  Ch.  Pr.,  p.  140. 

Transfer  054.     A  thing  in  action,  arising  out  of  the  viola- 

andsurri-        ,  , 

vonhip.  tion  of  a  right  of  property,  or  out  of  an  obligation, 
may  be  transferred  by  the  owner.  Upon  the  death  of 
the  owner  it  passes  to  his  personal  representatives,  ex- 
cejjt  where,  in  the  cases  provided  in  the  Code  of  Civil 
Procedure,  it  passes  to  his  devisees  (♦  successor  in 
office. 

Note. — At  common  law  a  "  chose  in  action  "  was  not 
assignable. — 15  Mass.,  p.  388;  2  John.,  p.  1;  1  Cranch, 
p.  367.  In  equity  all  choses  in  action  were  assignable, 
and  the  assignee  had  the  right  to  enforce  the  fulfillment 
of  the  obligation  in  the  name  of  the  assignor. — 3  Day, 
p.  364;  6  Pick.,  p.  316;  9  Cow.,  p.  34;  3  Yeates,  p.  327. 
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But  rights  arising  ex  delicto  were  not  assignable  at  law 
or  in  equity.  In  California  it  has  been  held  that  a  right 
of  action  for  the  conversion  of  personal  property  is  i 

assignable,  and  that  the  assigne^an  recover  upon  the 
same  in  his  own  name. — Layard  vs.  Wheeler,  22  Cal., 
p.  139;  Moore  vs.  Massini,  32  Cal.,  p.  594.  So,  too,  of  a 
claim  for  damages  caused  by  trespass  on  land. — Moore 
vs.  Mashii,  32  Cal.,  p.  590.  Of  a  contract  not  to  run  boats 
on  a  certain  line  of  travel. — Cal.  Steam  Nav.  Co.  vs. 
Wright,  6  Cal.,  p.  268.  Of  a  contract  to  perform  work 
on  a  street. — Taylor  vs.  Palmer,  81  Cal.,  p.  240;  Coch- 
rane vs.  Collins,  29  Cal.,  p.  129.  And  of  an  agreement 
to  pay  money  to  a  defendant  if  he  would  withdraw  his 
defense  to  a  suit. — Gray  vs.  Garrison,  9  Cal.,  p.  326. 
A  creditor  has  not  the  right  to  assign  a  debt  in  parcels, 
and  thus,  by  splitting  up  the  cause  of  action,  subject  his 
debtor  to  the  costs  and  expenses  of  more  suits  than  the 
parties  originally  contemplated;  but  if  such  an  assign- 
ment is  made,  the  debtor  alone  can  avidl  himself  of 
the  objection. — Marzion  vs.  Pioche,  8  Cal.,  p.  536. 
A  vendor*s  lien  was  held  not  assignable. — Baum  vs. 
Grigsby,  21  Cal.,  p.  172;  Lewis  vs.  Covillaud,  21  Cal., 
p.  78;  Williams  vs.  Younger,  21  Cal.,  p.  227.  Nor  a 
mortgage  independent  of  the  debt  it  was  given  to  se- 
cure.— Polhemus  vs.  Trainer,  30  Cal.,  p.  686.  Nor  an 
unsettled  account  between  partners. — Bullard  vs.  Kin- 
ney, 10  Cal.,  p.  63.  Nor  a  cause  of  action  for  mali- 
cious prosecution. — Lawrence  vs.  Martin,  22  Cal.,  p. 
173.  Nor  any  cause  of  action  arising  out  of  a  personal 
tort  which  does  not  survive  to  the  personal  representa- 
tive of  the  party. — Boyd  vs.  Blankman,  29  Cal.,  p.  19;  • 
3  Keman,  p.  322;  36  Barb.,  p.  270;  2  Keman,  p.  622; 
1  Selden,  p.  347.  By  Sec.  954  it  is  proposed  to  estab- 
lish one  rule  for  the  assignability  and  the  survivorship 
of  things  in  action. — See  McKee  vs.  Judd,  12  N.  Y.,  p. 
622;  Meech  vs.  Stoner,  19  N.  Y.,  p.  26. 


CHAPTER  n. 


SHIPPING. 


Articls  I.  General  Provisions. 
II.  BuLEs  OF  Navigation. 
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AKTICLE  I. 


Definition 
of  a  ship. 


^  GENERAL  FROYISIONB. 

Section  960.  Definition  of  a  ship. 

961.  Appurtenances  and  equipments. 

962.  Foreign  and  domestic  navigation. 

963.  Foreign  and  domestic  ships  distinguished. 

964.  Several  owners. 
966.  Owner  for  voyage. 
966.  Begistry,  etc. 

960.  A  ship  is  any  structure  fitted  for  navigation. 
Every  kind  of  ship  is  included  in  the  term  "ship- 
ping. 


»i 


Appurte-         961.     All  things,  belonging  to  the  owners,  which 

nancee  and  t^-i         i*  -i  a     t       •  i^i     •  a 

equipments  are  On  Doard  a  ship,  and  are  connected  with  its  proper 
use,  for  the  objects  of  the  voyage  and  adventure  in 
which  the  ship  is  engaged,  are  deemed  its  appurte- 
nances. 

Note.— 1  Pars.  Mar.  Law,  p.  71. 


Foreign 
and 

domestic 
navigation 


962.  Ships  are  engaged  either  in  foreign  or  domes- 
tic navigation,  or  in  the  fisheries.  Ships  are  engaged 
in  foreign  navigation  when  passing  to  or  from  a  foreign 
country;  and  in  domestic  navigation,  when  passing 
from  place  to  place  within  the  United  States. 


Foreign  963.    A  ship  in  a  port  of  the  State  to  which  it 

domestio      bclougs  is  Called  a  domestic  ship;  in  another  port  it  is 
tinguiahed.   called  a  foreign  ship. 


Several 
owners. 


Owner  for 
voyage. 


964.  If  a  ship  belongs  to  several  persons,  not  part- 
ners, and  they  differ  as  to  its  use  or  repair,  the  contro- 
versy may  be  determined  by  any  Court  of  competent 
jurisdiction. 

Note. — See  2  Pars.  Mar.  Law,  p.  555. 

965.  If  the  owner  of  a  ship  commits  its  possession 
and  navigation  to  another,  that  other,  and  not  the 
owner,  is  responsible  for  its  repairs  and  supplies. 


/ 
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966.    The  registry,  enrollment,  and  license  of  ships  Registry. 
are  regulated  by  Acts  of  Congress. 

Note.— 3  Kent's  Com.,  p.  133;  Hesketh  vs.  Stevens, 
7  Barb.,  p.  488. 


ARTICLE  II. 

BULES  OF  NAVIGATION. 

Section  970.  Collisions. 

1.  Rules  as  to  ships  meeting  each  other. 

2.  The  rule  for  sailing  vessels. 

3.  Rules  for  steamers  in  narrow  channels. 

4.  Same. 

5.  Rules  for  steam  vessels  on  different  courses. 

6.  Meeting  of  steamers. 

971.  Collision  from  breach  of  rules. 

972.  Breaches  of  such  rules  to  imply  willful  default. 

973.  Loss,  how  apportioned. 

070.    In  the  case  of  ships  meeting,  the  following  collisions, 
rules  must  be  observed,  in  addition  to  those  prescribed 
by  that  part  of  the  Political  Code  which  relates  to 
Navigation: 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing  Rules  as  to 

ships  meet- 
ship,  proceeding  in  one  direction,  meets  another  ship,  ing  each 

whether  a  steamer  or  sailing  ship,  proceeding  in 
another  direction,  so  that  if  both  ships  were  to  con- 
tinue their  respective  courses  they  would  pass  so  near 
as  to  involve  the  risk  of  a  collision,  the  helms  of  both 
ships  must  be  put  to  port  so  as  to  pass  on  the  port  side 
of  each  other;  and  this  rule  appUes  to  all  steamers  and 
all  sailing  ships,  whether  on  the  port  or  starboard  tack, 
and  whether  close-hauled  or  not,  except  where  the 
circumstances  of  the  case  are  such  as  to  render  a 
departure  fi'om  the  rule  necessary  in  order  to  avoid 
immediate  danger,  and  subject  also  to  a  due  regard  to 
the  dangers  of  navigation,  and,  as  regards  sailing  ships 
on  the  starboard  tack  close-hauled,  to  the  keeping 
such  ships  under  command; 
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The  rulo 
for  sailing 
vessels. 


Rnles  for 
steamers  in 
narrow 
channels. 


Same. 


Rules  for 
steam 
vessels  on 
different 
courses. 


Meeting  of 
steamers. 


2.  In  the  case  of  sailing  vessels,  those  having  the 
wind  fair  must  give  way  to  those  on  a  wind.  When 
both  are  going  by  the  wind,  the  vessel  on  the  star- 
board tack  must  keep  her  wind,  and  the  one  on  the 

^larboard  tack  bear  up  strongly,  passing  each  other  on 
the  larboard  hand.  When  both  vessels  have  the  wind 
large  or  abeam,  and  meet,  they  must  pass  each  other 
in  the  same  way  on  the  larboard  hand,  to  effect  which 
two  last  mentioned  objects  the  helm  must  be  put  to 
port.  Steam  vessels  must  be  regarded  as  vessels  navi- 
gating with  a  fair  wind,  and  should  give  way  to  sailing 
vessels  on  a  wind  of  either  tack; 

3.  A  steamer  navigating  a  narrow  channel  must, 
whenever  it  is  safe  and  practicable,  keep  to  that  side 
of  the  fairway  or  mid  channel  which  lies  on  the  star- 
board side  of  the  steamer; 

4.  A  steamer  when  passing  another  steamer  in  such 
channel,  must  always  leave  the  other  upon  the  larboard 
side; 

5.  When  steamers  must  inevitably  or  necessarily 
cross  so  near  that,  by  continuing  their  respective 
courses,  there  would  be  a  risk  of  collision,  each  vessel 
must  put  her  helm  to  port,  so  as  always  to  pass  on  the 
larboard  side  of  each  other; 

6.  The  rules  of  this  section  do  not  apply  to  any  case 
for  which  a  diflerent  rule  is  provided  by  the  regula- 
tions for  the  government  of  pilots  of  steamers  approach- 
ing each  other  within  sound  of  the  steam  whistle,  or 
by  the  regulations  concerning  lights  upon  steamers, 
prescribed  under  authority  of  the  Acts  of  Congress 
approved  August  thirtieth,  eighteen  hundred  and  fifty- 
two,  and  April  twenty-ninth,  eighteen  hundred  and 
sixty-four. 

Note.— Part  III,  Title  VI,  Chap.  I,  Article  II, 
Political  Code,  Cal. 

971.  If  it  appears  that  a  collision  was  occasioned 
by  feilure  to  observe  any  rule  of  the  foregoing  section, 
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the  owner  of  the  ship  by  which  such  rule  is  injfringed  CoUiBion 
cannot  recover  compensation  for  damages  sustained  by  breach  of 
the  ship  in  such  collision,  unless  it  appears  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  rule 
necessary. 

972.  Damage  to  person  or  property  arising  from  Breaohetof 

8U0I1  ml  68 

the  failure  of  a  ship  to  observe  any  rule  of  Section  *<*.}^P,*y 
970,  must  be  deemed  to  have  been  occasioned  by  the  ^^^^^^ 

* 

willful  defiiult  of  the  person  in  charge  of  the  deck  of 
such  ship  at  the  time,  unless  it  appears  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  rule 
necessary. 

973.  Losses  caused  by  collision  are  to  be  borne  as  LoM.how 

«  n  appor- 

follOWS:  tioned. 

1.  If  either  party  was  exclusively  in  feult  he  must 
bear  his  own  loss,  and  compensate  the  other  for  any 
loss  he  has  sustained; 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls;  • 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally 
divided,  unless  it  appears  that  there  was  a  great  dis- 
parity in  fault,  in  which  case  the  loss  must  be  equita- 
bly apportioned; 

4.  If  it  cannot  be  ascertained  where  the  fault  lies, 
the  loss  must  be  equally  divided. 

Note. — First  Subdivision.  The  Scioto,  Baveis,  p. 
859;  The  Woodrop-Sims,  2  Dods.,  p.  83;  The  Sappho, 
9  Jur.,  p.  560;  Beeves  vs.  The  Constitution,  Gilpin,  p. 
579;  Kelly  vs.  Cunningham,  1  Cal.,  p.  365;  Innis  vs. 
Steamer  Senator,  1  Cal.,  p.  456.  Second  Subdivision. 
The  Woodrop-Sims,  supra;  Stainback  vs.  Rae,  14  How. 
(U.  S.),  p.  532;  The  Itinerant,  2  W.  Rob.,  p.  236.  Third 
Subdivision.  This  is  the  rule  in  Admiralty  Courts.— 
Gushing  vs.  The  Fraser,  21  How.  (U.  S.),  p.  184;  Rog- 
ers vs.  The  St.  Charles,  19  id.,  p.  108;  The  Catharine 
vs.  Dickinson,  17  id.,  p.  177;  Vaux  vs.  She£fer,  8  Moore 
P.  C,  p.  76.  It  is  otherwise  at  common  law. — ^Dowell 
vs.  Gen.  St.  N.  Co.,  5  El.  &  Bl.,  p.  195;  Gen.  St.  N. 

35 
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Co.  vs.  Hann,  14  C.  B.,  p.  127;  see  Barnes  ys.  Cole,  21 
"Wend.,  p.  188.  In  Griswold  vs.  Sharpe,  2  Cal.,  p.  17, 
it  was  held  that  the  plaintiff  must  be  faultless.  Fourth 
Subdivision.  The  Scioto,  Daveis,  p.  359;  The  Catha- 
rine of  Dover,  2  Hagg.  Adm.,  p.  145;  Lucas  vs.  The 
Swann,  6  M*Lean,  p.  282;  The  Nautilus,  Ware,  p.  529. 


CHAPTER  m. 

PRODUCTS   OF   THE   MIND. 


Section  980.  How  fiir  the  subject  of  ownership. 

981.  Joint  authorship. 

982.  Transfer. 

963.  Effect  of  publication. 

984.  Subsequent  inventor,  author,  etc. 

965.  Private  writings. 

HowfM  980.    The  author  of  any  product  of  the  mind, 

of  owner-  whether  it  is  an  invention,  or  a  composition  in  let- 
ters or  art,  or  a  design,  with  or  without  delineation, 
or  oth^  graphical  representation,  has  an  exclusive 
ownership  therein,  and  in  the  representation  or  ex- 
pression thereof,  which  continues  so  long  as  the  pro- 
duct and  the  representations  or  expressions  thereof 
made  by  him  remain  in  his  possession. 

Joint  981.     Unless  otherwise  agreed,  a  product  of  the 

authonhip.        •j-j.i  j^*  jy      i^'   i^  i 

mind  m  the  production  of  which  several  persons  are 
jointly  concerned,  is  owned  by  them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions; 

2.  If  it  is  not  single,  in  proportion  to  the  contribu- 
tion of  each. 

Transfer.  982.  The  owncr  of  any  product  of  the  mind,  or  of 
any  representation  or  expression  thereof,  may  transfer 
his  property  in  the  same. 

Effeotof  983.    If  the  owner  ,of  a  product  of  the  mind  inten- 

tionally makes  it  public,  a  copy  or  reproduction  may 
be  made  public  by  any  person,  without  responsibility 
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to  the  owner,  so  fitr  as  the  law  of  this  State  is  con- 
cerned. 

NoTi, — The  protection  afforded  by  Act  of  Congress 
is  a  matter  of  Federal  legislation,  with  which  the  State 
cannot  interfere. 

984.    If  the  owner  of  a  product  of  the  mind  does  Sobseoaent 

inventor, 

not  make  it  public,  any  other  person  subsequently  and  author,  ete. 
originally  producing  the  same  thing  has  the  same 
right  therein  as  the  prior  author,  which  is  exclusive 
to  the  same  extent  against  all  persons  except  the  prior 
author,  or  those  claiming  imder  him.  • 

085.    Letters  and  other  private  communications  in  PnTate 

wiitnugB. 

writing  belong  to  the  person  to  whom  they  are  ad- 
dressed and  deUvered;  but  they  cannot  be  published 
against  the  will  of  the  writer,  except  by  authority  of 
law. 

Note.— Woolsey  vs.  Judd,  4  Duer,  p.  889;  Eyre  vs. 
Higbee,  22  How.  Pr.,  p.  198. 


CHAPTER   IV. 

OTHER  KINDS  OF  PERSONAL  PROPERTY. 

BxcnoN  991.  Trade  marks  and  signs. 
992.  Good  will  of  business. 
998.  Same.' 
994.  Title  deeds. 

991.  One  who  produces  or  deals  in  a  particular  Trade 
thing,  or  conducts  a  particular  business,  may  appro-  S^. 
priate  to  his  exclusive  use,  as  a  trade  mark,  any  form, 
symbol,  or  name,  which  has  not  been  so  appropriated 
by  another,  to  designate  the  origin  or  ownership 
thereof;  but  he  cannot  exclusively  appropriate  any 
designation  or  part  of  a  designation  which  relates  only 
to  the  name,  quality,  or  description  of  the  thing  or 
business. 

NoTi.— Deals  in— Taylor  vs.  Carpenter,  1  Sandf. 
Ch.,  p.  603;  business— Howard  vs.  Henriques,  8  Sandf., 
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p.  725;  designation — Amoskeag  Manufacturing  Co.  vg. 
Spear,  2  Sandf.,  p.  599;  Fetridge  vs.  Well8,,4  Abb.  Pr., 
p.  144.    The  right  of  property  is  recognized  by  the  com- 
mon law  in  a  trade  mark  (Derringer  vs.  Piatt,  29  Cal.,  p. 
292),  and  the  right  is  not  limited  by  territorial  bounds, 
but  may  be  asserted  wherever  the  common  law  affords 
remedies  for  wrongs,  subject  to  such  statutory  regula- 
tions as  may  be  made  concerning  the  use  and  enjoy- 
ment of  other  property. — Id.    The  statute  of  eighteen 
hundred  and  sixty-three  concerning  trade  marks  did 
not  take  away  the  common  law  remedy  for  the  protec- 
tion of  the  same  from  those  who  did  not  register  their 
trade  mark  according  to  its  provisions. — Id.    The  name 
established  for  a  hotel  is  a  trade  mark. — Woodward  vs. 
Lasar,  21  Cal.,  p.  448.    Tlie  name  "Oiiginal  What 
Cheer  House,"  the  word  "  Original "  being  painted  on 
the  sign  in  small  letters,  and  in  a  manner  calculated  to 
deceive  the  public,  is  an  invasion  of  the  trade  mark 
**  What  Cheer  House." — Id.    In  Lucy  vs.  Falkinburg, 
35  Cal.,  p.  52,  the  law  relative  to  trade  marks  is  ably 
and  elaborately  considered  by  Sanderson  and  Sawyer, 
Justices.    The  following  are  the  provisions  of  the  Polit- 
ical Code  in  relation  to  trade  marks: 

Skc.  3196.  The  phrase  "trade  mark,'*  as  used  in 
this  Chapter,  includes  every  description  of  word,  letter, 
device,  emblem,  stamp,  imprint,  brand,  printed  ticket, 
label,  or  wrapper  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  tradesman,  to 
denote  any  goods  to  be  goods  imported,  manufactured, 
produced,  compounded,  or  sold  by  him,  other  than  any 
name,  word,  or  expression  generally  denoting  any 
goods  to  be  of  some  particular  class  or  description. — 26 
Vict.,  Chap.  88,  Sec.  1. 

Sec.  3197.  Any  person  may  eocure  the  exclusive  use 
of  any  such  trade  mark  or  name  by  filing  with  the 
Secretary  of  State  his  claim  to  the  same,  and  a  copy  or 
description  of  such  trade  mark  or  name,  with  his 
affidavit  attached  thereto,  certified  to  by  any  officer 
authorized  to  take  acknowledgments  of  conveyances, 
setting  forth  that  he  (or  the  firm  or  corporation  of  which 
he  is  a  member)  is  the  exclusive  owner  or  agent  of  the 
owner  of  such  trade  mark  or  name. — Stats.  1863,  p. 
155. 

Sec.  3198.  The  Secretary  of  State  must  keep  for 
public  examination  a  record  of  all  trade  marks  or 
names  filed  in  his  office,  with  the  date  when  filed  and 
name  of  claimant,  and  must  at  the  time  of  filing  collect 
from  such  claimant  a  foe  of  five  dollars  in  gold  coin,  to 
be  paid  into  the  State  Library  Fund.— Stats.  1863,  p.  155. 
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Sec.  3199.  Any  person  who  has  first  adopted,  re- 
corded, and  used  a  trade  mark  or  name,  whether  within 
or  beyond  the  limits  of  this  State,  is  its  original  owner. 
Such  ownership  may  be  transferred  in  the  same  man- 
ner as  personal  property,  and  is  entitled  to  the  same 
protection  by  suits  at  law;  and  any  Court  of  competent 
lurisdiction  may  restrain,  by  injunction,  any  use  of 
trade  marks  or  names  in  violation  of  this  Chapter. — 
Stats.  1863,  p.  155. 

For  the  provisions  punishing  counterfeiting  of  trade 
marks,  and  concerning  evidence  on  trials  therefor,  see 
Penal  Code,  Sees.  350  to  354,  inclusive. 

002.  The  good  will  of  a  business  is  the  expectation  Ckwd  wiu 
of  continued  public  patronage,  but  it  does  not  include 

a  right  to  use  the  name  of  any  person  from  whom  it 
was  acquired.     , 

Note. — Good  will  is  the  advantage  or  benefit  which 
is  acquired  by  an  establishment  beyond  the  mere  value 
of  the  capital,  stocks,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  public  patronage 
and  encouragement  which  it  receives  fh>m  constant  or 
habitual  customers,  on  account  of  its  local  position,  or 
common  celebrity,  or  reputation  for  skill,  afiiuence, 
or  punctuality,  or  from  other  accidental  circumstances 
or  necessities,  or  even  from  ancient  partialities  or  pregu- 
dices. — Story  on  Partnership,  Sec.  99;  Harrison  vs. 
Gardner,  2  Madd.,  p.  198;  Bell  vs.  EUis,  33  Cal.,  p. 
620;  Howe  vs.  Searing,  6  Bosw.,  p.  354. 

003.  The  good  will  of  a  business  is  property,  trans-  samo, 
ferable  like  any  other. 

Note.— The  good  will  of  a  trade  is  part  of  the  part- 
nership property.— Bell  vs.  Ellis,  83  Cal.,  p.  620;  Wil- 
liams vs.  Wilson,  4  Sandf.  Ch.,  p.  379.  In  Farr  vs. 
Pearce,  3  Madd.,  p.  79,  a  distinction  is  taken  between 
professional  partnerships,  in  which  the  pecuniary  value 
of  the  good  will  was  recognized,  and  commercial  part- 
nefships,  in  which  it  was  intimated  that  the  rule  might ' 
be  different,  but  Mr.  Parsons  doubts  the  value  of  the 
distinction. — 1  Parsons  on  Contracts,  p.  154. 

004.  Instruments  essential  to  the  title  of  real  prop-  TiUedwdB. 
erty,  and  which  are  not  kept  in  a  public  office  as  a 
record,  pursuant  to  law,  belong  to  the  person  in  whom, 

for  the  time  being,  such  title  may  be  vested,  and  pass 
with  the  title. 


PART   IV. 


ACQUISITION  OF  PROPERTY. 

• 

Title    I.  Modes  in  which  Property  may  be  Acquired. 
IL  Occupancy. 
ni.  Accession. 
IV.  Transfer. 
V.  Homesteads. 
VI.  Wills. 
VJLL.  Succession. 


TITLE   I. 

MODES  IN  WHICH  PROPERTY  MAY  BE  ACQUIRED. 

Section  1000.  Proiwrty,  how  acquired. 

1001.  Acquisition  of  property  by  exercise  of  eminent  domain. 

» 

1000.  Property  is  acquired  by:  Property. 

1.   Occupancy;  aoqulred. 

2.  Accession; 

3.  Transfer; 

4.  Will;  or, 

5.  Succession. 

1001.  Any  person  may,  without  further  legislative  AoqaMtion 

.  «     ,    of  property 

action,  acquire  private  property  for  any  use  specified  *>f  exeroise 
in  Section  1288  of  the  Code  of  Civil  Procedure  either  domain, 
by  consent  of  the  owner  or  by  proceedings  had  under 
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the  provisions  of  Title  VII,  Pai-t  m,  of  the  Code  of 
Civil  Procedure;  and  any  person  seeking  to  acquire 
property  for  any  of  the  uses  mentioned  in  such  Title 
is  "an  agent  of  the  State,'*  or  a  "person  in  charge  of 
such  use,**  within  the  meaning  of  those  terms  as  used 
in  such  Title.  This  section  shaU  be  in  force  from  and 
after  the  fourth  day  of  April,  eighteen  hundred  and 
seventy-two. 


TITLE    II. 

OCCUPANCY. 

Section  1006.  Simple  occupancy. 
1007.  Prescription. 

Simple  J 1006.     Occupancy  for  any  period  confers  a  title  suf- 

ficient  against  all  except  the  State  and  those  who  have 
title  by  prescription,  accession,  transfer,  will,  or  succes- 


sion. 


NoTK, — Property  without  an  owner  fairly  belongs 
to  the  first  person  who  takes  possession  of  it;  and  if 
there  ever  was  a  time  when  there  was  no  such  thinji^ 
as  exclusive  individual  property,  occupancy  may 
have  given  the  first  title,  "  for  by  the  law  of  nature 
and  reason,  he  who  first  began  to  use  it  acquired 
therein  a  transient  property,  that  lasted  so  long  as 
he  was  using  it  and  no  longer;  or,  to  speak  with 
greater  precision,  the  Tight  of  possession  continued  for 
the  same  time  only  that  the  ctcl  of  possession  lasted. 
Thus  the  ground  was  in  common,  and  no  pai*t  of  it  was 
the  permanent  property  of  any  man  in  particular;  yet 
whoever  was  in  the  occupation  of  any  determined  spot 
of  it,  for  rest,  for  shade,  or  the  like,  acquired  for  the 
time  a  sort  of  ownership,  from  which  it  would  have 
been  unjust  and  contrary  to  the  law  of  nature  to  have 
driven  him  by  force;  but  the  instant  that  he  quitted 
the  use  or  occupation  of  it  another  might  seize  it,  with- 
out injustice.  Thus,  also,  a  vine  or  a  tree  might  be 
said  to  be  in  common,  as  all  men  were  equally  entitled 
to  its  produce;  and  yet  any  private  individual  might 
gain  the  sole  property  of  the  fruit,  which  he  gathered 
for  his  own  repast.— 2  Black.  Com.,  p.  2.     This  doc- 
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trine  was  well  illastrated  by  Cicero,  when  lie  compared 
the  world  to  a  great  theatre,  which  was  common  to  the 
public,  and  yet  the  place  which  any  man  had  taken  was 
for  the  time  his  own.  The  doctrine  is  now  well  settled 
that  a  prior  possession  is  presumptive  evidence  of  title, 
and,  unexplained,  is  sufficient  title  to  recover  the  prop- 
erty upon  in  any  action  against  a  i)erson  having  no 
better  right;  as  applied  to  the  action  of  ejectment,  for 
instance,  the  authorities  upon  this  point  are  numerous 
and  decisive.  It  is  not  necessary  that  there  should  be 
a  continued  possession,  corresponding  in  point  of  time 
to  the  period  prescribed  by  the  Statute  of  Limitations, 
to  furnish  this  presumption  of  right.  When  continued 
for  less  than  this  period  it  will  prevail  as  a  presumptive 
right  until  rebutted  by  proof  of  a  prior  possession,  right 
of  succession,  legal  title,  or  other  evidence  sufficient  to 
defeat  such  presumption.  In  cases  where  no  other  evi- 
dence of  title  than  possession  is  given  by  either  party, 
the  prior  possession  must  prevail,  unless  such  prior  pos- 
session has  been  abandoned  or  the  subsequent  posses- 
sion has  been  continued  until  protected  by  lapse  of 
time  and  the  Statute  of  Limitations.  In  California  it 
has  been  held  that  one  in  the  actual  possession  of  real 
property  may  rely  upon  his  possession  alone  until  the 
opposite  party  shows  a  better  right. — Hawxhurst  vs. 
Lander,  28  Cal.,  p.  381.  That  possession,  however  short, 
will  entitle  the  claimant  to  recover,  unless  the  defend- 
ant can  account  for  such  possession  or  show  a  prior 
possession  or  title  in  himself  or  a  third  person. — Potter 
vs.  Knowles,  5  Cal.,  p.  87;  Sunol  vs.  Hepburn,  1  Cal., 
p.  254;  Bradshaw  vs.  Treat,  6  Cal.,  p.  172.  That  in 
actions  for  the  recovery  of  land  possession  is  primary 
evidence  of  title. — Hicks  &  Martin  vs.  Davis,  4  Cal., 
p.  67;  Plume  vs.  Seward,  4  Cal.,  p.  94;  Hutchinson  vs. 
Perley,  4  Cal.,  p.  33;  Keane  vs.  Cannovan,  21  Cal.,  p. 
291;  Sacramento  Valley  R.  R.  vs.  MofTatt,  7  Cal.,  p. 
67;  Norris  vs.  Russel,  5  Cal.,  p.  249;  English  vs.  John- 
son, 17  Cal.,  p.  107.  But  to  constitute  a  possession 
which  will  be  evidence  of  ownership  there  must  be  an 
actual  bona  fide  occupation — Apossessio  pedis — a  sub- 
jection to  the  will  and  control  of  the  possessor  as  con- 
tradistinguished from  the  mere  assertion  of  title  and 
the  exercise  of  casual  acts  of  ownership. — Plume  vs. 
Seward,  4  Cal.,  p.  94;  Lawrence  vs.  Fulton,  19  Cal.,  p. 
683.  In  the  case  last  cited  it  was  said  that  the  word 
**  occupation  '^  might  be  so  used  with  other  expressions 
or  under  peculiar  facts  of  a  case  as  to  signify  residence, 
but    that  ordinarily  the   expressions   **  occupation,'' 
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"posaesHo  pedis,^'  "  subjection  to  the  will  Jm  con- 
trol/' are  employed  as  synonymouB  terms  and  as  signi- 
fying actual  possession,  y  As  a  rule,  it  is  more  easy  to 
acquire  personal  pro](5erty  by  occupancy  than  real  prop- 
erfT-,  on  account  of  possession  being  stronger  evidence 
of  title.  The  reason  of  this  is,  that  the  ownership  of 
real  property  is  usually  evidenced  by  writing  and  by 
record,  while  the  reverse  is  true  of  personal  property. 
Walker's  American  Law,  p.  848;  Thombuigh  vs. 
Hand,  7  Oal.,  p.  654;  Lafontaine  vs.  Green,  17  Cal.,  p. 
294. 

PrMoriiH  1007.     Occupancy  for  the  period  prescribed  by  the 

Code  op  Civil  Procedure  as  sufficient  to  bar  an  action 
for  the  recovery  of  the  property  confers  a  title  thereto, 
denominated  a  title  by  prescription,  which  is  sufficient 
against  all. 

NeTK.—In  Grattan  vs.  Wiggins,  28  Cal.,  p.  86,  the 
Court  say:  **  Lapse  of  time  not  only  applies  as  a  de- 
fense to  an  action,  but  it  forms  the  basis  of  a  new  title 
acquired  by  prescription,  which  is  founded  upon  stat- 
ute." Angell,  in  his  work  on  Limitations  of  Actions, 
defines  the  word  "limitation''  as  follows:  "By  the 
term  limitation,  as  here  used,  is  meant  the  time  which 
is  prescribed  by  the  authority  of  law  during  which  a 
title  may  be  acquired  to  property  by  virtue  of  a  simple 
adverse  possession  and  enjoyment,  or  the  time  at  the 
end  of  which  no  action  at  law  or  equity  can  be  main- 
tained."— Angell  on  Limit.,  Sec.  1.  Some  recent  stat- 
utes provide  in  express  terms  that  adverse  possession 
for  the  time  prescribed  shall  extinguish  adverse  titles, 
and  vest  the  possessor  with  a  fee. — Act.  8  and  4,  Win. 
IV;  Angell  on  Limit.,  App.  LVII,  Sec.  2.  Ours, 
before  the  Code,  contained  no  such  express  provision, 
but  such  was  held  to  be  its  effect  when  properly  con- 
strued.— Arrington  vs.  Liscom,  84  Cal.,  p.  381.  Angell 
says,  in  the  language  of  Mr.  Chancellor  Harper,  in 
Draton  vs.  Marshall,  1  Rice*s  £q.,  p.  885:  "The  belief 
is  that  no  case  can  be  put  in  which  a  private  individual 
knows  that  another  person  claims,  and  is  in  the  actual 
enjoyment  of  land  which  belongs  to  him,  and  neglects 
to  prosecute  his  rights  at  law,  when  there  is  nothing  to 
prevent  his  doing  so,  that  he  will  not  be  barred  by  the 
Statute  of  Limitations."— Angell  on  Limit.,  p.  897,  Sec. 
2.  And  Angell  further  says:  "It  is  also  unquestion- 
able that  where  the  land  has  been  held  under  a  claim 
to  the  fee  for  the  time  prescribed  by  the  statute,  and  an 
entiy  is  made  by  the  party  who  has  the  written  title, 
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such  party  may  be  dispossessed  by  an  ^ectment  brought 
by  him'who  has  so  held  and  claimed." — ^Ib.,  p.  896,  Sec. 
2.    This  was  so  held  in  Jackson  vs.  Oltz,  8  Wend.,  p. 
440.    The  lessors  of  the  plaintiff  had  been  in  possession 
for  the  period  prescribed  by  the  Statute  of  Limitations, 
claiming  title  under  a  patent.    Defendants  afterwards 
-entered,  and  held  und^r  a  title  which  had  been  judi- 
cially determined  to  be  valid.    The  action  was  brought 
by  the  plaintiff's  relying  upon  the  title  acquired  by 
adverse  possession  against  the  defendant's  holding  such 
paper  title,  and  a  recovery  had.    The  Court  say:  **If 
the  possession  was  adverse,  and  had  been  so  for  more 
than  twenty  years,  as  it  had  in  this  case,  then  that  pos- 
session ripened  into  a  title,  and  the  plaintiff  must  re- 
cover against  the  defendant,  though  the  paper  title  to 
the  fifty  acres  is,  in  reality,  not  in  him. "—8  Wend.,  p. 
442.    The  same  principle  is  recognized  in  Jackson  vs. 
Rightmyer,  16  John.,  p.  827.    Mr.  Chancellor  Kent 
says,  that  showing  a  possession  of  thirty-eight  years 
under  a  claim  of  right,  *'  was  showing  an  absolute  right 
of  possession  sufficient  to  toll  an  entry."    In  Bradstreet 
vs.  Huntington,  Mr.  Justice  Johnson  says:  *'That  an 
adverse  possession,  where  it  actually  exists,  may  be  set 
up  against  any  title  whatsoever,  either  to  make  oiU  a 
title  under  the  Act  of  Limitations,  or  to  show  the  nul- 
lity of  a  conveyance  executed  by  one  out  of  possession. 
On  the  first  two  of  the  propositions  there  can  be  no 
doubt,  and  none  has  been  expressed." — 5  Pet.,  p.  438. 
And  in  Drayton  vs.  Marshall,  Mr,  Chancellor  Haii>er 
says:  **  The  time  then  required  to  mature  a  title  by  the 
Statute  of  Limitations  had  run  out  more  than  five  times 
before  the  filing  of  this  bill."— 1  Bice's  Eq.,  p.  884. 
And  again:  '*But  if  by  the  statute  defendants  have 
acquired  a  title  to  the  fee,  they  can,  of  course,  have  no 
right  of  redemption  as  against  themselves.    This  must 
be  merged  or  extinguished  in  the  fee." — lb.,  p.  886. 
These  remarks  all  go  upon  the  idea  tha(  adverse  pos- 
session for  the  time  prescribed  confers  upon  the  pos- 
sessor some  interest,  some  positive  right;  that  it  affords 
him  something  more  than  a  shield;  in  short,  invests 
him  with  a  title,  thus  acquired  by  adverse  possession. 
The  claimants  under  the  patent  having  a  right  of 
action,  and  being  under  no  disability,  could  not  be 
impaired  by  an  entry  by  those  claiming  under  the 
patent,  unless  made  in  pursuance  of  a  judgment  to 
which  Rodgers  was  a  party,  or  privy.   So  in  Taylor  vs. 
Horde,  1  Burr.,  p.  119,  Lord  Mansfield  said:  *'  Twenty 
years  adverse  possession  is  &  positive  title  to  the  defend- 
ant.   It  is  not  a  bar  to  the  acticny  or  remedy  only^  but 
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it  takes  away  the  right  of  possession,"    To  the  same 
effect  are  Stokes  vs.  Berry,  2  Salk.,  p.  421;  and  Pede- 
rick  vs.  Searle,  5  8.  <&  B.,  p.  239.    In  Leffingwell  vs. 
Warren,  2  Black.,  p.  603,  the  Supreme  Court  of  the 
United  States  say:  "The  lapse  of  time  limited  by  such 
statutes  not  only  bars  the  remedy ,  but  it  extinguishes 
the  right  and  vests  a  perfect  title  in  the  adverse 
holder."   So  in  School  District  Number  Four,  in  Win- 
throp,  vs.  Benson,  31  Me.,  p.  384,  the  Court  say:  **  A 
legal  title  is  equally  valid  when  once  acquired,  whether 
it  be  by  disseizin  or  by  deed,  it  vests  the. fee  simple, 
although  the  modes  of  proof,  when  adduced  to  establish 
it,  may  differ.     •     •     •    When  the  title  is  in  contro- 
versy, it  is  to  be  shown  by  legal  proof,  and  a  continuous 
disseizin  for  twenty  years  is  as  effectual  for  that  pur- 
pose as  a  deed  duly  executed.    The  title  is  created  by 
the  existence  of  the  facts,  and  not  by  the  exhibition  of 
them  in  evidence.    An  open,  notorious,  exclusive,  and 
adverse  possession  for  twenty  years,  would  operate  to 
convey  a  complete  title  to  the  plain tifis,  as  much  so  as 
any  written  conveyance.    And  such  title  is  not  only  an 
interest  in  the  land,  but  it  is  one  of  the  highest  charac- 
ter, the  absolute  dominion  over  it,  and  the  appropriate 
mode  of  conveying  it  is  by  deed." — See,  also,  Barrush 
vs.  Thompson,  7  Term  R.,  p.  492;  Beckford  vs.  Wade, 
17  Ves.  Jr.,  p.  87;  Moore  vs.  Luce,  29  Pa.,  p.  260; 
Thompson  vs.  Green,  4  O.  St.,  p.  223;  Newcombe  vs. 
Leavitt,  22  Ala.,  p.  631;  Thorn  vs.  Lee,  5  Geo.,  p.  217; 
Chiles  vs.  Jones,  4  Dana,  p.  488.    In  San  Francisco  vs. 
Fulde,  37  Cal.,  p.  851,  it  was  contended  that  an  adverse 
possession  continues  in  paint  of  time^  for  the  period  of 
five  years,  though  such  possession  was  held  by  several 
persons  successively,  but  without  any  privity;  or,  in. 
other  words,  that  in  order  to  make  up  the  five  yeai^ 
adverse  possession  the  person  in  possession  was  enti- 
tled to  add  to  his  own  possession  that  of  those  who  pre- 
ceded him,  although  he  did  not  enter  into  possession 
under  or  through  his  predecessors.  The  Court,  in  answer 
to  this  position,  said:   **In  Arrington  vs.  Liscom,  34 
Cal.,  p.  365,  it  is  held  that  the  adverse  possession  for 
the  period  described  by  the  statute,  not  only  bars  the 
remedy,  but  extinguishes  the  right  of  the  party  holding 
the  title.''    (See,  also,  Cannon  vs.  Stockman,  36  Cal., 
p.  535.)    **  As  such  adverse  possession  is  the  means  by 
which  the  former  title  is  extinguished,  and  a  new  one 
created,  those  means  must  necessarily  proceed  from  the 
person  in  whom  the  better  title  vests;  that  is  to  say,  his 
adverse  possession  alone,  or  the  adverse  possession  of 
him  and  those  through  whom  he  claims,  and  under 
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whom  he  entered,  must  fill  the  statutory  period.  Ad- 
verse possession,  to  be  available  as  a  defense,  or  as  a 
title,  must  have  been  continuouF,  both  in  time  and  in 
interest." — See  McManus  vs.  O'Sullivan,  July  Term, 
1872. 


TITLE    III. 


ACCESSION. 


Chapter  I.  To  Real  Property. 

n.   To  Personal  Property, 


CHAPTER  I. 

ACCESSION   TO   REAL   PROPERTY. 

Section  1013.  Fixtures. 

1014.  Alluvion. 

1015.  Sudden  removal  of  bank. 

1016.  Islands,  in  navigable  streams. 

1017.  In  unnavigable  streams. 

1018.  Islands  formed  by  division  of  stream. 

1019.  Abandoned  bed  of  stream. 

1013.    When  a  person  aJBBxes  his  property  to  the  Fixtures, 
land  of  another,  without  an  agreement  permitting  him 
to  remove  it,  the  thing  affixed  belongs  to  the  owner  of 
the  land,  unless  he  chooses  to  require  the  former  to 
remove  it. 

Note.— See  notes  to  Sees.  658,  660,  661,  ante.  The 
united  application  of  the  following  requisites  is  perhaps 
the  safest  criterion  of  a  fixture:  1.  Actual  annexation  to 
the  realty,  or  something  appurtenant  thereto.  2.  Ap- 
propriation to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected.  3.  The  intention  of 
the  party  making  the  annexation  to  make  the  article  a 
permanent  accession  to  the  freehold;  this  intention 
being  inferred  from  the  nature  of  the  article  affixed, 
the  relation  and  situation  of  the  party  making  the 
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Allayion. 


Bndden 
removal  of 
bank. 


annexation,  the  structure  and  mode  of  annexation,  and 
the  purpose  or  use  for  which  the  annexation  has  been 
made. — Teal  vs.  Hewitt,  1  Ohio  State,  p.  611. 

1014.  Where,  from  natural  causes,  land  forms  by- 
imperceptible  degrees  upon  the  bank  of  a  river  or 
stream,  navigable  or  not  navigable,  either  by  accumu- 
lation of  material  or  by  the  recession  of  the  stream, 
such  land  belongs  to  the  owner  of  the  bank,  subject  to* 
any  existing  right  of  way  over  the  bank. 

Note. — Code  Napoleon,  Arts.  556,  657;  Civil  Code 
of  Louisiana,  Art.  501;  Morgan  vs.  Livingston,  6  M.^ 
p.  216;  Livingston  vs.  Herman,  9  M.  R.,  p.  656. 
'*  That  ground  which  a  river  has  added  to  your  estate 
by  alluvion,  becomes  your  own  by  law  of  nations;  and 
that  is  said  to  be  alluvion  which  is  added  so  gradually 
that  no  one  can  Judge  how  much  is  added  in  each 
moment  of  time.''— Cooper's  Justinian,  Lib.  2,  Tit.  1; 
3  Bam.  &  Cress.,  p.  91.  Imperceptible. — Halsey  vs. 
McCormack,  18  N.  T.,  p.  147;  Emans  vs.  TumbuU,  2 
Johns.,  p.  313.  If  the  formation  is  sudden ;  held  in  New 
York  that  it  belonged  to  the  State.— Id.  Accumula- 
tion of  material. — £mans  vs.  Tumbull,  2  Johns.,  p. 
313.  The  rule  of  the  common  law  gave  to  riparian 
owners  the  soil  formed  by  imperceptible  or  inconsidei^ 
able  augmentation  or  deposits,  on  the  ground  or  prin- 
ciple that  the  profits  and  advantages  of  a  thing  belon^^ 
of  right  to  him  who,  under  a  change  of  circumstances, 
is  exposed  to  suffer  its  damages  and  losses. — See  U.  S. 
Land  Office  Report,  1868,  by  J.  S.  W^ilson,  p.  127. 

1015.  If  a  river  or  stream,  navigable  or  not  navi- 
gable, carries  away,  by  sudden  violence,  a  considerable 
and  distinguishable  part  of  a  bank,  and  bears  it  to  the 
opposite  bank,  or  to  another  part  of  the  same  bank, 
the  owner  of  the  part  carried  away  may  reclaim  it 
within  a  year  after  the  owner  of  the  land  to  which  it 
has  been  united  takes  possession  thereof. 

Note. — Where  the  soil  is  suddenly  taken  from  one 
man's  estate  and  carried  to  another's  by  the  immediate 
and  manifest  power  of  a  river  or  stream,  the  property- 
belongs  to  the  first  owner;  but  an  acquiescence  on  his 
part  will  in  time  entitle  the  owner  of  the  land  to  which 
it  is  attached  to  claim  it  as  his  own. — Bract.,  p.  221;  2 
Black.  Com.,  p.  262;  Code  Napoleon,  Art  559;  Civil 
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Code  La.,  Art.  503.    AvulBion  differs  from  alluyion  in 
this,  that  in  the  latter  case  the  change  of  the  soil  is        ^ 
gradual  and  imperceptible. 

1016.  Islands  and  accumulations  of  land,  formed  islands,  in 

Darigable 

in  the  beds  of  streams  which  are  navigable,  belong  to  rtreams. 
the  State,  if  there  is  no  title  or  prescription  to  the  con- 
trary. 

Note. — Code  Napoleon,  Art.  560;  Civil  Code  La., 
Art.  504. 

1017.  An  island,  or  an  accumulation  of  land,  formed  in  nimaTi-  ' 

gable  ' 

in  a  stream  which  is  not  navigable,  belongs  to  the  Btrwms. 
owner  of  the  shore  on  that  side  where  the  island  or 
accumulation  is  formed;  or,  if  not  formed  on  one  side 
only,  to  the  owners  of  the  shore  on  the  two  sides, 
divided  by  an  imaginary  line  drawn  through  the  mid- 
dle of  the  river. 

Note. — This,  and  the  three  sections  following,  are 
similar  to  the  Code  Napoleon,  Arts.  560-563;  Civil 
Code  La.,  Arts.  506-510. 

1018.  If  a  stream,  navigable  or  not  navigable,  in  islands 

,    .  formed  by 

forming  itself  a  new  arm,  divides  itself  and  surrounds  <Mvi«ion  of 

^  '  stream. 

land  belonging  to  the  owner  of  the  shore,  and  thereby 
forms  an  island,  the  island  belongs  to  such  owner. 

1019.  If  a  stream,  navigable  or  not  navigable,  Abandoned 

bed  of 

forms  a  new  course,  abandoning  its  ancient  bed,  the  stream, 
owners  of  the  land  newly  occupied  take,  by  way  of 
indemnity,  the  ancient  bed  abandoned,  each  in  propor* 
tion  to  the  land  of  which  he  has  been  deprived. 

Note. — See  notes  to  Chapter  on  **  Public  Waters," 
in  Political  Code. 


CHAPTER    n. 

ACCESSION   TO   PERSONAL   PROPERTY. 

SscnoK  1025.  Accession  by  uniting  several  things. 
1026.  Principal  part,  what. 
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Sam9 


Uniting 
materials 
and  work- 
manship. 


Sectiok  1027.  Same. 

1028.  Uniting  materials  and  workmanship. 

1029.  Inseparable  materials. 

1030.  Materials  of  several  owners. 

1031.  "Willful  trespassers. 

1032.  Owner  may  elect  between  the  thing  and  its  value. 

1033.  Wrongdoer  liable  in  damages. 

1025.  When  things  belonging  to  different  owners 
have  been  united  so  as  to  form  a  single  thing,  and  can- 
not be  separated  without  injury,  the  whole  belongs  to 
the  owner  of  the  thing  which  forms  the  principal  part; 
who  must,  however,  reimburse  the  value  of  the  resi- 
due to  the  other  owner,  or  surrender  the  whole  to  him. 

Note. — The  provisions  of  this  Chapter,  except  Sec. 
1031,  are  similar  to  those  of  the  Code  Napoleon  and 
the  Code  of  Louisiana. 

1026.  That  part  is  to  be  deemed  the  principal  to 
which  the  other  has  been  united  only  for  the  use, 
ornament,  or  completion  of  the  former,  unless  the 
latter  is  the  more  valuable,  and  has  been  united  with- 
out the  knowledge  of  its  owner,  who  may,  in  the  latter 
case,  require  it  to  be  separated  and  returned  to  him, 
although  some  injury  should  result  to  the  thing  to 
which  it  has  been  united. 

1027.  If  neither  part  can  be  considered  the  prin- 
cipal, within  the  rule  prescribed  by  the  last  section, 
the  more  valuable,  or,  if  the  values  are  nearly  equal, 
the  more  considerable  in  bulk,  is  to  be  deemed  the 
principal  part. 

1028.  If  one  makes  a  thing  from  materials  belong- 
ing to  another,  the  latter  may  claim  the  thing  on 
reimbureing  the  value  of  the  workmanship,  unless  the 
value  of  the  workmanship  exceeds  the  value  of  the 
materials,  in  which  case  the  thing  belongs  to  the  maker, 
on  reimbursing  the  value  of  the  materials, 

1029.  Where  one  has  made  use  of  materials  which 
in  part  belong  to  him  and  in  part  to  another,  in  order 
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to  form  a  thing  of  a  new  description,  without  having  insepar- 
destroyed  any  of  the  materials,  but  in  such  a  way  that  materiau. 
they  cannot  be  separated  without  inconvenience,  the 
thing  formed  is  common  to  both  proprietors;  in  pro- 
portion, as  respects  the  one,  of  the  materials  belonging 
to  him,  and  as  respects  the  other,  of  the  materials 
belonging  to  him  and  the  price  of  his  workmanship. 

1030.  When  a  thing  has   been  formed  by  the  MateriaiB 

,  ,  of  several 

admixture  of  several  matenals  of  diflFerent  ownera,  and  owners, 
neither  can  be  considered  the  principal  substance,  an 
owner  without  whose  consent  the  admixture  was  made 
may  require  a  separation,  if  the  materials  can  be  sepa- 
rated without  inconvenience.  If  they  cannot  be  thus 
separated,  the  owners  acquire  the  thing  in  comn[ion,  in 
proportion  to  the  quantity,  quality,  and  value  of  their 
materials;  but  if  the  materials  of  one  were  far  superior 
to  those  of  the  others,  both  in  quantity  and  value,  he 
may  claim  the  thing  on  reimbursing  to  the  others  the 
value  of  their  materials. 

1031.  The  foregoing  sections  of  this  Article  are  Wiiifoi 

,  ,  .  treepaaflerp. 

not  applicable  to  cases  in  which  one  willfully  uses  the 
materials  of  another  without  his  consent;  but,  in  such 
cases,  the  product  belongs  to  the  owner  of  the  material, 
if  its  identity  can  be  traced. 

NoTB.— Silsbury  vs.  McCoon,  8  N.  Y.,  p.  379. 

1032.  In  all  cases  where  one  whose  material  has  owner  mar 

elect 

been  used  without  his  knowledore,  in  order  to  form  a  betweea 

®    '  ,  the  thine 

product  of  a  diflFerent  description,  can  claim  an  interest  ^J^ 
in  such  product,  he  has  an  option  to  demand  either 
restitution  of  his  material  in  kind,  in  the  same  quan- 
tity, weight,  measure,  and  quaUty,  or  the  value  thereof; 
or  where  he  is  entitled  to  the  product,  the  value  thereof 
in  place  of  the  product. 

87 
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Wrongxioer       1033.     One    who    wrongfully  employs    materials 

damages,     belonging  to  another  is  liable  to  him  in  damages,  as 

well  as  under  the  foregoing  provisions  of  this  Chapter. 


TITLE   lY. 

TRANSFER. 


Chapter  I.  Transfer  in  General. 

n.  Transfer  of  Real  Property, 

in.  Transfer  of  Personal  Property. 

IV.  Recording  Transfers  of  Real  Property. 

V.  Unlawful  Transfers. 

Note. — The  obligations  of  the  parties  to  a  transfer 
for  consideration,  or  to  a  contract  of  hiring,  are  regu- 
lated by  the  Titles  on  Sales,  on  Exchange,  and  on 
Hiring.  Transfers  in  trust  for  the  benefit  of  creditors 
are  regulated  by  the  Part  on  Debtor  and  Creditor. 


CHAPTER  L 

TRANSFERS   IN   GENERAL. 

Akticlk  I.  Definition  of  Tranbfeb. 

II.  What  may  be  Transfebred. 

III.  Mode  of  Transfer. 

IV.  Interpretation  of  Grants. 
V.  Effect  of  Transfer. 


ARTICLE  I. 

DEFINITION  OF  TRANSFER. 


Section  1039.  Transfer,  what. 

1040.  Voluntaiy  transfer. 

1039.    Transfer  is  an  act  of  the  parties,  or  of  the 
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law,  by  which  the  title  to  property  is  conveyed  from  Transfer, 
one  living  pei'son  to  another. 

Note. — Bouvier  defines  ** Transfer"  to  be  "the  act 
by  which  the  owner  of  a  thing  delivers  it  to  another 
person,  with  the  intent  of  passing  the  rights  which  he 
has  in  it  to  the  latter." 

1040.     A  vol untaiT  transfer  is  an  executed  contract,  voiuntaiy 

transfer. 

subject  to  all  rules  of  law  concerning  contracts  in  gen- 
eral; except  that  a  consideration  is  not  necessary  to  its 
validity. 

Note. — Kules  of  law — Fletcher  vs.  Peck,  6  Cranch., 
p.  136;  People  vs.  Piatt,  17  Johns.,  p.  195;  Varick  vs. 
Briggs,  22  Wend.,  p.  543;  Van  Rensselaer  vs.  Ball,  19 
N.  Y.,  p.  100.  The  last  clause  in  Sec.  1040  was  pro- 
posed for  enactment  in  regard  to  grants  of  real  prop- 
erty, by  the  New  York  Revisers,  in  eighteen  hundred 
and  twenty-eight,  but  was  not  enacted;  yet  it  would 
seem  that,  independent  of  statutory  enactment,  it  is  the 
law. — Bunn  vs.  Winthrop,  1  Johns.  Ch.,  p.  329;  Irons 
vs.  Smallpice,  2  B.  and  Aid.,  p.  551;  Jackson  vs.  Garn- 
sey,  16  Johns.,  p.  189. 


ARTICLE  II. 

WHAT  MAY  BE  TRANSTEBRED. 

SiCTiOK  1044.  What  may  be  transferred. 

1045.  Possibility. 

1046.  Right  of  reentry  can  be  transferred. 

1047.  Owner  ousted  of  possession  may  transfer. 

1044.  Property  of  any  kind  may  be  transferred,  what  may 
except  as  otlierw-ise  provided  by  this  Article.  ferreST*" 

Note. — Conderman  vs.  Smith,  41  Barb.,  p.  404; 
Lautner  vs.  Snyder,  15  Barb.,  p.  621. 

1045.  A  mere   possibility,  not  coupled   with  an  possibility, 
interest,  cannot  be  transferred. 

Note.— Jackson  vs.  Bradford,  4  Wend.,  p.  619; 
Tooley  vs.  Dibble,  2  Hill,  p.  641;  Otis  vs.  Sill,  8  Barb., 
p.  Ill;  Edwards  vs.  Varick,  5  Den.,  p.  664;  Conder- 
man vs.  Smith,  41  Barb.,  p.  404;  19  N.  T.,  p.  384. 

1046.  A  right  of  reentry,  or  of  repossession  for  Right  of 
breach  of  condition  subsequent,  can  be  transferred.         can"bo^ 

transferred 
Note. — See  note  to  Section  1047. 
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Owner  1047.     Any  person  claiming  title  to  real  property 

possosHion    in  the  adverse  possession  of  another  may  transfer  it 

may  ^  •' 

transfer.      yi^Hh  the  same  effect  as  if  in  actual  possession. 

Note. — At  common  law  the  conveyance  of  land  in 
the  adverse  possession  of  another  was  void,  and  this  is 
the  law  at  the  present  time  in  several  of  the  States; 
but  the  common  law  rule  has  never  prevailed  in  this 
State,  havinpf  been  abrogated  by  statute.  The  reason 
of  the  ancient  common  law  doctrine  does  not  exist 
here.  When  livery  of  seisen  was  necessary,  as  it  could 
only  be  made  by  the  person  in  possession,  it  followed  as 
matter  of  course  that  a  conveyance  by  a  person  out  of 
possession  was  void.  In  this  State  the  execution  and 
delivery  of  a  deed  without  livery  of  seisen  or  entry 
consummates  a  conveyance,  and  therefore  there  is  no 
good  reason  why  the  conveyance  of  land  to  which  the 
grantor  has  a  rightful  claim  should  not  be  valid. 


ARTICLE  III. 

MODE   OF    TRAN6FKB. 

Section  1052.  When  oral. 

1053.  Grant,  what. 

1054.  Delivery  necessary. 

1055.  Date. 

1056.  Delivery  to  grantee  is  necessarily  absolute. 

1057.  Delivery  in  escrow. 

1058.  Surrendering  or  canceling  grant  does  not  reconvey. 

1059.  Constructive  delivery. 

1060.  Gratuitous  grants  take  effect  immediately;  exception. 

When  oral,  1062.  A  transfer  may  be  made  without  writing,  in 
every  case  in  which  a  writing  is  not  expressly  required 
by  statute. 

•  Note.— 4  N.  Y.,  p.  497;  7  Exch.,  p.  681. 

Grant,  1053.     A  transfer  in  writing  is  called  a  grant, 

Delivery  1064.     A  grant  takes  eflfect,  so  as  to  vest  the  inter- 

est intended  to  be  transferred,  only  upon  its  delivery 
by  the  grantor. 

KoTB. — Hastings  vs.  Yaughan,  5  Cal.,  p.  315;  Bar 
vs.  Schioeder,  32  Cal.,  p.  610.  As  to  deliveryt  see 
cases  cited  in  note  to  the  next  section ;  also,  Sec.  1057.   A 


necessary. 
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delivery  after  the  grantor's  death  is  of  no  effect. — Roose- 
velt vs.  Garow,  6  Barb.,  p.  190;  Jackson  vs.  Leek,  12 
Wend.,  p.  107. 

1055.  A  grant  duly  executed  is  presumed  to  have  Date, 
been  delivered  at  its  date. 

Note. — Bagley  vs.  McMickle,  9  Cal.,  p.  430;  Bens- 
ley  vs.  Atwill,  12  Cal.,  p.  231;  Bar  vs.  Schroeder,  32 
Cal.,  p.  610;  Fitch  vs.  Bunch,  30  Cal.,  p.  208;  Harris 
vs.  Norton,  16  Barb.,  p.  264. 

1056.  A  grant  cannot  be  delivered  to  the  grantee  Delivery  to 

,   ,  grantee  is 

conditionally.     Delivery  to  him,  or  to  his  affent  as  necewariiy 

•/  •/  '  o  absolute. 

such,  is  necessarily  absolute,  and  the  instrument  takes 
effect  thereupon,  discharged  of  any  condition  on  which 
the  deUvery  was  made. 

Note. — Delivery  to  him. — Brannan  vs.  Bingham, 
26  N.  Y.,  p.  483;  Worrall  vs.  Munn,  5  N.  T.,  p.  229. 
Where  one  person  is  agent  of  both  parties,  delivery  to 
him  is  not  necesfiarily  absolute. — Iliff  vs.  Cincinnati, 
etc.,  R.  R.,  13  Ohio  St.,  p.  236. 


escrow. 


1057.     A  grant  may  be  deposited  by  the  grantor  £;|ij«>y  in 
with  a  third  person,  to  be  delivered  on  performance  of 
a  condition,  and,  on  delivery  by  the  depositary,  it  will 
take  effect.     While  in  the  possession  of  the  third  per- 
son, and  subject  to  condition,  it  is  called  an  escrow. 

Note. — Where  a  deed  is  placed  in  the  hands  of  a 
third  person  as  an  escrow,  with  an  agreement  that  it 
shall  not  be  delivered  to  the  grantee  until  he  has  com- 
plied with  certain  conditions,  the  grantee  does  not  ac- 
quire any  title  to  the  land,  nor  is  he  entitled  to  a  delivery 
of  the  deed,  until  he  has  strictly  complied  with  the  con- 
ditions.— Dyson  vs.  Bradshaw,  23  Cal.,  p.  528.  If  the 
grantor  deposit  with  a  third  person  a  deed,  to  be  by 
such  person  delivered  to  the  grantee  upon  the  order  of 
an  agent  of  the  grantor,  and  before  the  agent  gives 
such  order  the  grantor  directs  the  third  person  not  to 
deliver  the  deed,  his  authority  to  deliver  ceases. — Fitch 
vs.  Bunch,  30  Cal.,  p.  208.  A  deed  so  deposited  is  not 
an  escrow,  as  it  is  deemed  in  law  to  be  still  in  the 
possession  of  the  grantor. — Id.  To  make  the  deed  an 
escrow,  the  parties  must  have  bargained  and  sold,  and 
performed  every  act  necessary  to  constitute  a  complete 
contract,  and  the  deed  must  then  be  deposited  with  a 
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mediately; 
exception. 


third  person,  to  be  delivered  to  the  grantee  upon  the 
performance  by  him  of  some  condition.  It  must  be  no 
longer  under  the  control  of  the  grantor. — Id. ;  see,  also, 
Beam  vs.  McKusick,  10  Cal.,  p.  538. 

1058.  Redelivering  a  grant  of  real  property  to  the 
grantor,  or  canceling  it,  does  not  operate  to  retransfer 
the  title. 

Note. — If  the  title  to  land  is  passed  by  the  execution 
and  delivery  of  a  deed,  it  cannot  afterwards  be  divested 
by  the  surrender  and  destruction  of  the  deed. — Bow- 
man vs.  Cudworth,  31  Cal.,  p.  148;  Snodgrass  vs.  Pick- 
ett, 13  Cal.,  p.  359;  Kearsing  vs.  Kilian,  18  Cal.,  p. 
491;  Killy  vs.  Willson,  33  Cal.,  p.  691;  Lawton  vs. 
Gordon,  34  Cal.,  p.  36;  Byron  vs.  Bradshaw,  23  Cal., 
p.  528. 

1 059.  Though  a  grant  be  not  actually  delivered  into 
the  possession  of  the  grantee,  it  is  yet  to  be  deemed  con- 
structively delivered  in  the  following  cases: 

1.  Where  the  instrument  is,  by  the  agreement  of 
the  parties  at  the  time  of  execution,  understood  to 
be  delivered,  and  under  such  circumstances  that  the 
grantee  is  entitled  to  immediate  delivery;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  bene- 
fit of  the  grantee,  and  his  assent  is  shown,  or  may  be 
presumed. 

Note. — The  delivery  of  a  conveyance  is  a  question 
of  fact  to  be  determined  by  the  jury,  and  depends  more 
upon  the  intention  of  the  parties  than  upon  the  mode  of 
fulfilling  that  intention. — Hastings  vs.  Vaughn,  5  Cal., 
p.  513;  see,  also,  Bensley  vs.  Atwill,  12  Cal.,  p.  231; 
Barr  vs.  Schroeder,  32  Cal.,  p.  610;  Bagley  vs.  Mc- 
Mickle,  9  Cal.,  p.  430. 

1060.  A  grant  made  as  a  mere  gratuity  takes 
effect  upon  its  execution,  even  though  the  grantor 
retains  possession,  unless  a  contrary  intention  appears. 

Note. — Loverbye  vs.  Arden,  1  Johns.  Ch.,  p.  240; 
Bunn  vs.  Winthrop,  Id.,  p.  329;  Koosevelt  vs.  Carew, 
6  Barb.,  p.  190. 
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AETICLE  lY. 

INTKRPBETATION  OF  0RANT6. 

Section  1066.  Grants,  how  interpreted. 

1067.  Limitations,  how  controlled. 

1068.  Recitals,  when  resorted  to. 

1069.  Interpretation  against  grantor. 

1070.  Irreconcilable  provisions. 

1071.  Meaning  of  '*  heirs  *'  and  "  issue,'*  in  certain  remain- 

ders. 

1072.  Words  of  inheritance  unnecessary. 

1066.  Grants  are  to  be  interpreted  in  like  manner  Grant*, 
with  contracts  in  general,  except  so  far  as  is  otherwise  interpreted 
provided  in  this  Article. 

Note. — The  first  step  in  the  construction  of  a  deed  is 
to  ascertain  the  intention  of  the  parties;  and  to  arrive 
at  this  intention,  the  situation  of  the  parties  and  subject 
matter  at  the  time  of  its  execution  should  be  consid- 
ered. The  whole  deed  should  be  taken  together,  and 
effect  should,  if  possible,  be  given*  to  all  of  its  parts, 
although  the  immediate  object  of  inquiry  be  the  mean- 
ing of  an  isolated  clause. — Brannan  vs.  Mesick,  10  Cal., 
p.  95;  Mulford  vs.  Le  Franc,  26  Cal.,  p.  111.  The 
words  "northerly,**  "southerly,**  "easterly,"  "west- 
erly,** mean  due  courses,  unless  controlled  by  other 
words,  or  by  natural  objects. — Bosworth  vs.  Dantiew, 
25  Cal.,  p.  296;  Fratt  vs.  Woodward,  32  Cal.,  p.  219; 
Colton  vs.  Seavey,  22  Cal.,  p.  496.  The  grantor  has  a 
right,  by  a  clause  inserted  in  the  deed,  to  set  aside  the 
general  sense  of , the  words  he  uses,  and  to  assign  to 
them  another  and  different  meaning. — Morrison  vs. 
Wilson,  30  Cal.,  p.  344. 

1 067.  A  clear  and  distinct  limitation  in  a  grant  is  Limita- 
not  controlled  by  other  words  less  clear  and  distinct,      controlled. 

Note.— Nicoll  vs.  N.  T.  &  Erie  R.  R.  Co.,  12 
N.  Y.,  p.  129;  Jewett  vs.  Jewett,  16  Barb.,  p.  150; 
Thomhill  vs.  Hall,  2  Clark  &  Fin.,  p.  22. 

1068.  If  the  operative  words  of  a  grant  are  doubt-  Recitals, 

when 

ful,  recourse  may  be  had  to  its  recitals  to  assist  the  resorted  to 
construction. 

NoTK.— Ringer  vs.  M»Cann,  3  M.  &  W.,  p.  343; 
Bailey  vs.  Lloyd,  5  Russ.,  p.  330;  Doe,  A,  Rogers  vs. 
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Brooks,  3  Ad.  &  El.,  p.  513;  Walsh  vs.  Trevanion,  15 
Q.  B.,  p.  733. 

1069.  A  grant  is  to  be  interpreted  in  favor  of  the 
gmntee,  except  that  a  reservation  in  any  grant,  and 
every  grant  by  a  pubUc  officer  or  body,  as  such,  to  a 
private  party,  is  to  be  interpreted  in  favor  of  the 
grantor. 

Note. — Deeds  are  to  be  construed  most  strongly 
against  the  grantor  when  there  is  any  uncertainty  or 
ambiguity  in  their  terms. — Dodge  vs.  Walley,  22  Cal., 
p.  224;  Vincent  vs.  Spicer,  22  Beav.,  p.  383;  Jackson 
vs.  Gardner,  8  Johns.,  p.  394;  Jackson  vs.  Blodgett,  16 
J(Thns.,  p.  172.  But  reservations  in  a  deed  are  to  be 
construed  in  favor  of  the  grantor. — Bowes  vs.  Ravens- 
worth,  15  C.  B.,  p.  512.  The  rule  first  stated  in  this 
note  does  not  apply  to  grants  made  by  a  public  officer 
or  body  to  an  individual.  In  such  a  grant  it  is  pre- 
sumed that  all  uncertainty  was  caused  by  the  grantee, 
and  therefore  the  language  used  is  construed  in  favor 
of  the  grantor. — Stourbridge  Canal  Co.  vs.  Wheely,  2 
B.  &  Ad.,  p.  792;  Jackson  vs.  Reeves,  3  Cal.,  p.  293; 
Gildart  vs.  Gladstone,  11  East.,  p.  676;  see  Mohawk 
Bridge  Co.  vs.  tJtica  &  Schen.  R.  R.  Co.,  6  Paige,  p. 
554;  Hull  Dock  Co.  vs.  La  Marche,  8  B.  &  C,  p.  42. 

irroooncil-        1070.     K  Several  parts  of  a  OTant  are  absolutely 
provisions,    irreconcilable,  the  former  part  prevails. 

Note. — Havens  vs.  Dale,  18  Cal.,  p.  359;  Jewett  vs. 
Jewett,  16  Barb.,  p.  157. 


MeaninjT  of 
"heirs" 


certain 
remainders 


1071.     Where  a  future  interest  is  limited  by  a 
and*""    .    errant  to  take  effect  on  the  death  of  any  person  without 

"issue,"  in   o  ^  ^  .  . 

heirs,  or  heirs  of  his  body,  or  without  issue,  or  in 
equivalent  words,  such  words  must  be  taken  to  mean 
successors,  or  issue  living  at  the  death  of  the  person 
named  as  ancestor. 

Note. — Stats.  1855,  p.  171,  Sec.  2;  Norris  vs.  Beyea, 
13  N.  Y.,  p.  273;  Tyson  vs.  Blake,  22  N.  Y.,  p.  558. 


Words  of 
inheritance 
nnneoes- 
Bory. 


1072.     Words  of  inheritance  or  succession  are  not 
requisite  to  transfer  a  fee  in  real  property. 

Note.— Stats.  1855,  p.  171,  Sec.  3. 
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ARTICLE  V. 

EFFECT  OF  TRANSFER. 

Section  1083.  What  title  passes. 

1084.  Incidents. 

1085.  Grant  may  inure  to  benefit  of  stranger. 

1083.  A  transffer  vests  in  the  transferee  all  the  what  title 

passes. 

actual  title  to  the  thing  transferred  which  the  trans- 
ferrer then  has,  unless  a  different  intention  is  expressed 
or  is  necessarily  implied. 

Note— Nicoll  vs.  N.  Y.  &  Erie  R.  R.  Co.,  12  N.  Y., 
p.  121;  Wooster  vs.  Sherwood,  25  N.  Y.,  p.  278; 
"Wheelwright  vs.  De  Peyster,  1  Johns.,  p.  471;  Sage 
vs.  Cartwright,  9  N.  Y.,  p.  49;  Warren  vs.  Leland,  2 
Barb.,  p.  624. 

1084.  The  transfer  of  a  thing  transfers  also  all  its  incidents, 
incidents,  unless  expressly  excepted;  but  the  transfer 

of  an  incident  to  a  thing  does  not  transfer  the  thing 
itself. 

Note. — Everjrthing  essential  to  the  beneficial  enjoy- 
ment of  the  property,  in  the  absence  of  language  indi- 
cating a  different  intention  on  the  part  of  the  grantor, 
passes  to  the  grantee .-rSparks  vs.  Hess,  15  Cal.,  p.  186; 
Battle  vs.  Coit,  26  N.  Y.,  p.  404;  Lampman  vs.  Milks, 
21  id.,  p.  505;  Huttenieier  vs.  Albro,  18  id.,  p.  48;  Le- 
roy  vs.  Piatt,  4  Paige,  p.  77;  Bowdoin  vs.  Coleman,  6 
Duer,  p.  182;  3  Abb.  Pr.,  p.  431;  Langdon  vs.  Buel,  9 
Wend.,  p.  80;  Jackson  vs.  Blodgett,  6  Cow.,  p.  202; 
Green  vs.  Hart,  1  Johns.,  p.  580;  see  Rose  vs.  Baker, 
13  Barb.,  p.  230.  But  the  transfer  of  the  incident  to  a 
thing  does  not  transfer  the  thing  itself. — Kellogg  vs. 
Smith,  26  N.  Y.,  p.  18;  Battle  vs.  Coit,  26  N.  Y.,  p. 
404;  see  Nostrand  vs.  Durland,  21  Barb.,  p.  478. 

1085.  A  present  interest,  and  the  benefit  of  a  con-  Grant  may 
dition  or  covenant  respecting  property,  may  be  taken  benefit  of 
by  any  natural   person  under  a  grant,  although  not 
named  a  party  thereto. 

Note. — This  was  not  so  at  common  law. — Hombeck 
vs.  Westbrook,  9  Johns.,  p.  73;  Craig  vs.  Wells,  11  N. 
Y.,  p.  315.    But  the  law  in  England  is  now  as  stated  in 

Sec.  1085.— «  and  9  Yic,  ch.  106,  Sec.  5. 
38 
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CHAPTER    n. 

TRANSFER   OF   REAL   PROPERTY. 

Article    I.  Mode  of  Transfer. 
II.  Effect  of  Transfer. 


ARTICLE    I. 

MODE  OF  TRANSFER. 

Section  1091.  Requisites  for  transfer  of  certain  estates. 

1092.  Form  of  grant. 

1093.  Grant  by  married  women,  how  acknowledged. 

1094.  Power  of  attorney  of  married  women,  how  acknowl- 

edged. 

1095.  Attorney  in  fact,  how  must  execute  for  principal. 

Requisites        1091.    An  cstato  in  real  property,  other  than  an 

for  transfer  .-n  /» 

of  certain     estate  at  Will  or  for  a  term  not  exceeding  one  year,  can 

est  aces. 

be  transferred  only  by  operation  of  law,  or  by  an  in- 
strument in  writing,  subscribed  by  the  party  disposing 
of  the  same,  or  by  his  agent  thereunto  authorized  by- 
writing. 

Note. — Sandfoss  vs.  Jones,  36  Cal.,  p.  481,  A  sale 
of  land  at  auction,  where  no  note  or  memorandum  is 
made  by  the  auctioneer,  and  no  writing  exists,  is  void. 
People  vs.  White,  6  Cal.,  p.  75.  A  verbal  authority  to 
one  man  to  take  up  a  mining  claim  for  another  is  suffi- 
cient.— Gore  vs.  McBrayer,  18  Cal.,  p.  582.  Statute  of 
Frauds  applies  as  well  to  conveyances  made  by  corpo- 
rations as  to  those  made  by  individuals. — Smith  vs. 
Morse,  2  Cal.,  p.  524;  Board  of  Education  vs.  Fowler, 
19  Cal.,  p.  21.  A  lease  for  more  than  one  year,  exe- 
•  cuted  by  the  lessees  and  by  an  agent  of  the  lessors,  but 

who  had  no  written  authority  to  do  so,  is  void. — Folsom 
vs.  Perrin  &  Dodge,  2  Cal.,  p.  603.  A  release  of  an 
equitable  estate  in  land  must  be  in  writing  and  sub- 
scribed by  the  party  granting  the  same,  or  by  his 
agent,  authorized  by  writing. — Millard  vs.  Hathaway, 
27  Cal.,  p.  119;  Hoen  vs.  Simons,  1  Cal.,  p.  119; 
Tohler  vs.  Folsom,  1  Cal.,  p.  207;  Yideau  vs.  Griffin, 
21  Cal.,  p.  389;  McLaren  vs.  Hutchinson,  22  Cal., 
p.  187;  Bayles  vs.  Baxter,  22  Cal.,  p.  575.  Equity 
never  allows  the  Statute  of  Frauds  to  operate  as  a  pro- 
tection to  fraud,  but  will,  for  the  purpose  of  showing 
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that  fraud  has  been  committed  or  attempted,  admit 
parol  evidence,  even  against  the  words  of  the  statute. 
Hidden  vs.  Jordan,  21  Cal.,  p.  92;  28  Cal.,  p.  803;  32 
Cal.,  p.  898.  If  a  purchaser  of  real  property,  under  a 
verbal  agreement,  pays  the  consideration,  enters  into 
possession,  and  expends  money  upon  it,  the  case  is  not 
within  the  Statute  of  Frauds.— Hoffman  vs.  Fett,  89 
Cal.,  p.  109.  A  verbal  agreement  for  an  exchange  of 
real  property,  carried  into  effect  by  the  execution  of  a 
proper  conveyance  in  pursuance  of  the  agreement,  is 
not  void. — Ryan  vs.  Tomilson,  89  Cal.,  p.  639.  The  aid 
of  the  Statute  of  Frauds  cannot  be  invoked  by  a  mere 
intruder. — Id. 

1092.    A  grant  of  an  estate  in  real  property  may  Form  of 

STftnt. 

be  made  in  substance  as  follows: 

"I,  A  B,  grant  to  C  D  all  that  real  property  situated 
in  (insert  name  of  county)  County,  State  of  California, 
bounded  (or  described)  as  follows:  (here  insert  de- 
scription, or  if  the  land  sought  to  be  conveyed  has  a 
descriptive  name,  it  may  be  described  by  the  name,  as 
for  instance,  *The  Norris  Eanch.') 

"Witness  my  hand  this  (insert' day)  day  of  (insert 

month),  18 — . 

"A  B.*' 

Note. — In  England,  the  following  form  is  prescribed 
by  8  and  9  Vic,  ch.  119: 

"This  indenture,  made,  etc.,  in  pursuance  of  an  Act 
to  facilitate  the  conveyance  of  real  property,  between 
A  B  and  C  D,  witnesseth:   That,  in  consideration  of 

,  now  paid  by  the  said  C  D  to  the  said  A  B  (the 

receipt  whereof  is  hereby  by  him  acknowledged),  he, 
the  said  A  fi,  doth  grant  unto  the  said  C  D,  his  heirs 
and  assigns,  forever,  all  that . 

"In  witness  whereof  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals." 

Chancellor  Kent  (4  Com.,  p.  461)  recommends  the 
following: 

"  I,  A  B,  in  consideration  of  one  dollar  to  me  paid 
by  C  D,  grant  to  him  the  lot  of  land  (describing  it). 

**  "Witness  my  hand  and  seal,''  etc. 
«  A  form  briefer  still  was  held  sufficient  in  Kentucky 

(Chiles  vs.  Conley,  2  Dana,  p.  23). 

It  will  be  observed  that  the  form  in  Sec.  1092  omits 
the   recital  of  a   consideration.     Such  a   recital  is, 
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under  the  Codes,  unnecessary  in  any  kind  of  a  con- 
tract. The  writing  imports  a  consideration. — See  Sub- 
division 39  of  Sec.  1963  of  the  Code  of  Civil  Pro- 
cedure. 


Grant  by 


roaiTied  1093.     No  estate  in  the  real  property  of  a  married 

how  *°'       woman  passes  by  any  grant  purporting  to  be  executed 
edged.         or  acknowledged  by  her,  unless  the  grant  or  instru- 
ment is  acknowledged  by  her  in  the  manner  prescribed 
by  Sections  1186  and  1191. 

Note. — A  conveyance  by  a  married  woman  of  her 
Feparate  estate,  unless  executed  and  acknowledged  in 
the  manner  and  form  prescribed  by  statute,  is  inopera- 
tive.— Smith  vs.  Greer,  31  Cal.,  p.  476;  Dow  vs.  Grould 
&  Curry  S.  M.  Co.,  31  Cal.,  p.  629;  Morrison  vs.  Wil- 
son, 13  Cal.,  p.  494;  Landers  vs.  Bolton,  26  Cal.,  p.  393; 
Ingolsby  vs.  Juan,  12  Cal.,  p.  564.  But  it  is  not  neces- 
sary that  the  husband's  name  should  appear  in  the  body 
of  the  deed.  It  is  sufficient  if  he  sign,  seal,  and  ac- 
knowledge it. — Dentzel  vs.  Waldie,  30  Cal.,  p.  138. — 
The  fact  that  a  married  woman  executes  a  deed  raises 
no  presumption  of  knowledge  on  her  part  of  its  con- 
tents.— Pease  vs.  Barbiers,  10  Cal.,  p.  436.  The  pro- 
visions of  our  statutes  requiring  a  deed  conveying  the 
separate  property  of  the  wife  to  be  signed  by  the  hus- 
band is  constitutional. — Dow  vs.  Gould  &  Curry  S.  M. 
Co.,  31  Cal.,  p.  629.  Under  the  civil  law  a  married 
woman  could  convey  her  property  with  the  bare  assent 
of  her  husband.— Bodlcy  vs.  Furgeson,  30  Cal.,  p.  511. 
Hence  lands  acquired  by  a  married  woman  under  tlie 
Mexican  laws  as  her  separate  property  might  have  been 
conveyed  before  the  adoption  of  our  statutes  by  an  in- 
formal instrument,  or  possibly  without  writing,  with 
the  bare  assent  of  her  husband. — Ingoldfiby  vs.  Juan, 
12  Cal.,  p.  564;  see  also  Bodley  vs.  Furgeson,  30  Cal., 
p.  511. 

Power  of  1094.    A  power  of  attorney  of  a  married  woman, 

attorney  of  .^^^^  .  ^         .  ^       . 

married       authonzinff  the  execution  of  an  instrument  transfemnff 

women,  ^^  o 

acioiowi-      ^^  estate  in  her  separate  real  property,  has  no  validity 
ed«ed.         f^^  ^^^^  purpose  Until  acknowledged  by  her  in  the 
manner  provided  in  Sections  1186  and  1191. 

Note.— Stats.  1863,  p.  165;  Mott  vs.  Smith,  16  Cal., 
p.  533;  Dow  vs.  Gould  &  Curry  S.  M.  Co.,  31  Cal.,  p. 
629;  BaccouUat  vs.  Sansevain,  32  Cal.,  p.  376.     In 
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Dentzel  vs.  Waldie  (30  Cal.,  p.  138)  the  cases  are  re- 
viewed and  affirmed,  in  which  it  was  held  that  prior  to 
the  passage  of  the  Act  of  April  third,  eighteen  hundred 
and  sixty-three,  a  married  woman  could  not  sell  and 
convey  her  separate  estate  by  an  attorney  in  fact. 

1095.     When  an  attorney  in  fact  executes  an  in-  Attorney  in 

•^  fact,  how 

strument  transferrins^  an  estate  in  real  property,  he  ™"8*  ^  , 

o  ir      ir       J  7  execate  for 

must  subscribe  the  name  of  his  principal  to  it,  and  principal. 
his  own  name  as  attorney  in  fact. 

Note. — A  deed  executed  by  an  attorney  in  fact  must 
be  executed  in  the  name  of  the  principal,  otherwise 
nothing  will  pass  by  the  deed. — Morrison  vs.  Bowman, 
29  Cal.,  p.  337;  Fisher  vs.  Salmon,  1  Cal.,  p.  413;  Ech- 
ols vs.  Cheney,  28  Cal.,  p.  157;  Videau  vs.  Griffin,  21 
Cal.,  p.  389.  But  a  deed  executed  by  an  attorney  (duly 
authorized)  in  his  own  name  is  good  as  an  agreement, 
and  the  principal  will  be  decreed  to  make  a  valid  con- 
veyance.— Salmon  vs.  Hoffiuan,  2  Cal.,  p.  138. 


ARTICLE  II. 

EFFECT  OF  TRANSFER. 

Skction  1104.  What  easements  pass  with  property. 

1105.  When  fee  simple  title  is  presumed  to  pass. 

1106.  Subsequently  acquired  title  passes  by  operation  of  law. 

1107.  Grant,  how  far  conclusive  on  purchaser. 

1108.  Conveyances  by  owner  for  life  or  for  years. 

1109.  Grant  made  on  condition  subsequent. 

1110.  Instrument  to  pass  an  estate  on  condition  precedent 

only  an  executory  contract. 

1111.  Grant  of  rents,  reversions,  and  remainders. 

1112.  Boundary  by  highway,  what  passes. 

1113.  Implied  covenants. 

1114.  What  the  term  **  incumbrances  "  embraces. 

1115.  Lineal  and  collateral  warrantees  abolished. 

1104.    A  transfer  of  real  property  passes  all  ease-  what 
ments  attached  thereto,  and  creates  in  favor  thereof  pass  with 

,1  /.    ,  property. 

an  easement  to  use  other  real  property  of  the  person 
whose  estate  is  transferred  in  the  same  manner  and  to 
the  same  extent  as  such  property  was  obviously  and 
permanently  used  by  the  person  whose  estate  is  trans- 
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When  fee 
pimplo 
title  is 
presumed 
to  pass. 


ferred,  for  thfe  benefit  thereof,  at  the  time  when  the 
transfer  was  agreed  upon  or  completed. 

Note. — Passes  all  the  easements. — Eno  vs.  Del  Vec- 
chio,  4  Duer,  p.  53;  United  States  vs.  Appleton,  1 
Sumn.,  p.  492;  see  Huttemeier  vs.  Albro,  18  N.  Y.,  p. 
48;  Sparks  vs.  Hess,  15  Cal.,  p.  186.  A  deed  convey- 
ing a  right  of  way  upon  land  for  a  ditch  is  a  conv-eyance 
of  the  ditch  itself.—Reed  vs.  Spicer,  27  Cal.,  p.  67. 
Passes  property  permanently  used. — Lampman  vs. 
Milks,  21  N.  Y.,  p.  505;  Hiittemeier  vs.  Albro,  18  id., 
.  p.  48;  Thayer  vs.  Payne,  2  Cush.,  p.  327;  Nicholas  vs. 
Chamberlain,  Cro.  Jac,  p.  121;  Bobbins  vs.  Barnes, 
Hobart,  p.  131.  Although  the  question  does  not  seem 
to  have  been  decided,  there  can  be  little  doubt  that  the 
grantee  is  entitled  to  the  benefit  of  these  quasi  ease- 
ments, whether  existing  at  the  time  a  grant  is  bargained 
for,  or  at  the  time  when  it  is  actually  delivered. 

1105.  A  fee  simple  title  is  presumed  to  be  in- 
tended to  pass  by  a  grant  of  real  property,  unless  it 
appears  from  the  grant  that  a  lesser  estate  was  in- 
tended. 


Sabse- 
qaently 
acquired 
title  passes 
by  opera- 
tion of  law. 


1106.  Where  a  person  purports  by  proper  instru- 
ment to  grant  real  property  in  fee  simple,  and  subse- 
quently acquires  any  title,  or  claim  of  title  thereto,  the 
same  passes  by  operation  of  law  to  the  grantee,  or  his 
successors. 

Note. — San  Francisco  vs.  Lawton,  18  Cal.,  p.  477; 
Lent  vs.  Morrill,  25  Cal.,  p.  500;  Morrison  vs.  Wilson, 
30  Cal.,  p.  347;  Eirkaldie  vs.  Larrabee,  31  Cal.,  p.  457; 
Green  vs.  Clark,  31  Cal.,  p.  593;  Cadiz  vs.  Majors,  33 
Cal.,  p.  289. 

By  the  common  law  there  were  only  two  classes  of 
conveyances  which  were  held  to  operate  upon  the  after- 
acquired  title — those  by  feoffment,  by  fine,  or  by  com- 
mon recovery — and  this  from  their  solemnity  and 
publicity,  and  those  by  indentures.  No  other  forms  of 
conveyance,  in  the  absence  of  covenants  of  warranty, 
had  any  effect  in  transferring  the  title  subsequently 
acquired.  A  grant  or  release  only  operated  upon  the 
estate  actually  held  at  the  time  of  its  execution  by  the 
grantor  or  releasor.  Thus  says  Bacon:  "It  is  laid 
down  as  a  general  rule  that  a  man  cannot  grant  or 
charge  that  which  he  hath  not;  and,  therefore,  if  a  man 
grant  a  rent-charge  out  of  the  manor  of  Dale,  and  in 
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tnith  he  hath  not  anything  in  the  manor  of  Dale,  and 
afterward  ho  purchased  the  manor  of  Dale,  yet  he  shall 
hold  it  discharged." — 4  Abridgement,  p.  514,    "And 
no  right,"  says  Littleton,  "passeth  by  release,  but  the 
right  which  the  releasor  had  at  the  time  of  the  release 
made.    For  if  there  be  father  and  son,  and  the  father 
be  disseized,  and  the  son  (living  with  his  father)  re- 
leaseth  "by  deed  to  the  disseizor,  all  the  right  which  he 
hath,  or  may  have,  in  the  same  tenements,  without 
clause  of  warranty,  etc.,  and  after  the  father  dieth,  etc., 
the  son  may  lawfully  entefr  upon  the  possession  of  the 
disseizor,  for  that  he  had  no  right  in  his  father's  life, 
but  the  right  descended  to  him  after  the  release  made 
by  the  death  of  his  father."    Whatever  may  be  the 
grounds  upon  which  the  distinction  rests  between  the 
operations  of  a  conveyance  by  feoffment,  fine,  or  com- 
mon recovery,  upon  future  acquired  estates,  and  that 
of  a  i^nt  or  release  [and  on  this  point  see  Butler's 
Note  231  to  CJoke  upon  Littleton] ,  it  is  well  established 
and  recognized  in  England.    And  though  in  this  coun- 
try conveyances  by  feoffment,  fine,  or  common  recov- 
ery, are  not  in  use,  no  greater  effect  is  given  to  a  grant, 
or  a  conveyance  by  bargain  and  sale,  or  lease  and 
release,  unaccompanied  with  covenants  of  warranty, 
than  at  the  common  law  under  the  Statute  of  Uses. 
They  pass  only  the  estates  which  are  vested  in  interest 
at  the  time,  and  do  not  bind  or  transfer,  by  way  of 
estoppel,  future  or  contingent  estates.    Such  is  the  doc- 
trine of  the  most  maturely  considered  cases,  though  we 
admit  there  are  conflicting  authorities  on  the  point. 
Some  of  the  earlier  cases  in  New  York  would  seem  to  ' 

hold,  without  reference  to  the  existence  of  a  warranty, 
that  where  one  conveyed  land  to  which  he  had  no  title, 
he  was  estopped  from  claiming,  as  against  his  deed, 
any  after-acquired  estate  in  the  premises  (Johnson  vs. 
Bull,  Johns.  Cases,  p.  81;  Jackson  vs.  Murray,  12  id., 
p.  201);  but  these  cases,  if  going  to  that  extent,  were 
afterward  overruled,  and  the  very  opposite  doctrine  has 
been  repeatedly  affirmed,  and  is  new  the  settled  law  of 
the  State.  In  Jackson  vs.  McCracken,  14  Johns.,  p. 
193,  one  Boise,  by  his  deed-poll  in  seventeen  hundred 
and  ninety-four,  describing  himself  as  a  late  private  in 
the  New  York  Regiment,  granted,  bargained,  sold, 
and  quitclaimed  to  the  lessor  of  the  plaintiff  in  fee,  "all 
that  military  right  or  parcel  of  land  granted  to  him  as 
bounty  lands  for  his  services  in  the  regimen*  aforesaid 
during  the  late  war."  In  eighteen  hundred  and 
six  the  Legislature  authorized  the  Commissioners  of 
the  Land  Office  to  issue  a  patent  to  him  for  the  quantity 
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of  two  hundred  acres  in  the  tract  set  apart  for  the  use 
of  the  line  of  State  serving  in  the  army  of  the  XJnit<*d 
States;  and  the  land  was  accordingly  patented  to  him. 
The  Judge  who  tried  the  cause  ruled  that  the  deed  fronn 
Boise  to  the  lessor  of  the  plaintiff,  being  prior  in  date 
to  the  patent,  did  not  entitle  him  to  recover.  In  refus- 
ing a  motion  for  a  new  trial,  the  Supreme  Court  said: 
'*  The  deed  from  Boise  to  McCracken  is  a  bargain  and 
sale,  and  quitclaim,  and  ho  had  then  no  title  to  convey 
in  the  premises;  and  no  title,  not  then  in  esse,  would 
pass,  unless  there  was  a  warranty  in  the  deed,  in  which 
last  case  it  would  operate  as  an  estoppel  for  avoiding; 
circuity  of  action." — See,  also,  Jackson  vs.  Hubble,  1 
Cow.,  p.  613;  Jackson  vs.  Bradford,  4  Wend.,  p.  622; 
Pelletreau  vs.  Jackson,  11  Wend.,  p.  110;  Jackson  vs. 
Waldrow,  13  id.,  p.  178;  Varick  vs.  Edwards,  11 
Paige,  p.  290;  Edwards  vs.  Varick,  5  Denio,  p.  665. 

The  same  doctrine  is  recognized  by  the  Supreme 
Court  of  New  Hampshire,  in  Kimball  vs.  Blaisdell,  5 
N.  H.,  p.  533;  by  the  Supreme  Court  of  Massachu- 
setts, in  Somes  vs.  Skinner,  3  Pick.,  p.  47,  and  in  Corn- 
stock  vs.  Smith,  13  id.,  p.  116;  by  the  Supreme  Court 
of  Connecticut,  in  Dart  vs.  Dart,  7  Conn.,  p.  250;  by 
the  Supreme  Court  of  Ohio,  in  Kinsmore  vs.  Loomip, 
11  Ohio,  p.  475;  and  by  the  Court  of  Appeals  in  Vir- 
ginia, in  DriscoU  vs.  Buchanan's  Ex^rs,  3  Leigh,  p. 
365. 

Authorities  from  other  States  might  be  cited  to  the 
same  effect.  These  are  sufficient  to  show  the  general 
doctrine  sustained  in  the  United  States.  They  estab- 
lish that  no  estate  can  be  passed  by  the  ordinary  terms 
of  a  deed  unaccompanied  with  covenants  of  warranty, 
which  is  not  vested  in  interest  at  the  time,  and  that 
estates  subsequently  acquired,  whether  by  purchase  or 
descent,  are  unaffected  by  such  previous  conveyance  in 
the  hands  of  the  grantor  or  those  claiming  under  him. 
The  general  doctrine  thus  stated  is,  however,  subject  to 
this  qualification,  that  where  it  distinctly  appears  upon 
the  face  of  the  instrument,  without  the  presence  of  the 
covenant  of  warranty,  either  by  recital  or  otherwise, 
that  the  intent  of  the  parties  was  to  convey  and  receive, 
reciprocally,  a  certain  estate,  the  grantor  will  be 
estopped  from  denying  the  operation  of  the  deed 
according  to  such  intent.  Thus,  in  Van  Kensselaer  vs. 
Kearney  (11  How.,  p.  322)  the  Court,  after  reciting 
several  authorities,  said:  **Tho  principle,  deducible 
from  these  authorities,  seems  to  be  that  whatever  may 
be  the  form  or  nature  of  the  conveyance  used  to  pass 
real  property,  if  grantor  sets  forth  on  the  face  of  the 
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instrument,  by  way  of  recital  or  averment,  that  he  is 
seized  or  possessed  of  a  particular  estate  in  the  premi- 
ses, and  which  estate  the  deed  purports  to  convey;  or, 
what  is  the  same  thing,  if  the  seizen  or  possession  of  a 
particular  estate  is  affirmed  in  the  deed,  either  in  ex- 
press terms  or  by  necessary  implication,  the  grantor, 
and  all  persons  in  privity  with  him,  shall  be  estopped 
from  ever  afterward  denying  that  he  was  so  seized  and 
possessed  at  the  time  he  made  the  conveyance.  The 
estoppel  works  upon  the  estate,  and  binds  an  after- 
acquired  title  as  between  parties  and  privies.  The  rea- 
son is,  that  the  estate  thus  affirmed  to  be  in  the  party 
at  the  tinte  of  the  conveyance  must  necessarily  have 
influenced  the  grantee  in  making  the  purchase,  and 
hence  the  grantor  and  those  in  privity  with  him,  in 
good  faith  and  fair  dealing,  should  be  forever  thereafter 
precluded  from  gainsaying  it. 

The  thirty-third  section  of  the  Act  concerning 
conveyances  changed  the  rule  of  the  common  law  as  to 
the  effect  of  deeds  under  the  Statute  of  Uses  upon 
subsequently  acquired  interests  of  the  grantor,  and 
gave  to  them  an  operation  equivalent  to  the  most  ex- 
pressive covenant  of  warranty.  That  section  reads  as 
follows:  "If  any  person  shall  convey  any  real  estate, 
by  conveyance,  purporting  to  convey  the  same  in  fee 
simple  absolute,  and  shall  not,  at  the  time  of  such  con- 
veyance, have  the  legal  estate  in  such  real  estate,  but 
shall  afterwards  acquire  the  same,  the  legal  estate  sub- 
sequently acquired  shall  immediately  pass  to  the 
grantee,  and  such  conveyance  shall  be  valid  as  if  such 
legal  estate  had  been  in  the  grantor  at  the  time  of  the  con- 
veyance,'' and  is  substantially  incorporated  in  Section 
1106  of  this  Code.  A  deed  with  a  covenant  of  warranty 
operates  upon  future  acquired  interest,  not  as  in  fact 
passing  such  interest,  but  by  way  of  estoppel  upon  the 
grantor  against  assertion.  He  is  not  permitted  to  attack 
a  title  the  validity  of  which  he  has  covenanted  to  main- 
tain. If  he  could  succeed  in  defeating  the  title  he 
would,  by  his  success,  immediately  become  liable  to 
the  gr^tee  upon  his  covenant;  and  hence,  to  avoid 
circuity  of  action  and  to  enforce  complete  justice  with- 
out delay  and  fiirther  litigation,  the  doctrine  of  estop- 
pel is  applied.  The  section  cited  from  the  statute  of 
this  State  goes  beyond  the  usual  covenant  of  warranty; 
it  provides  that  the  new  estate  "  shall  immediately  pass 
to  the  grantee,"  and  that  the  conveyance  shall  be  as 
valid  as  if  such  estate  had  been  in  the  grantor  at  the 
time  of  the  execution.    The  effect,  then,  of  its  provis- 
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ions  upon  a  conveyance  of  premises  in  fee  is  the  same 

as  if  it  were  written  upon  its  face  that  the  grantor  con- 

« 

veyed  all  the  estate  which  he  then  possessed,  or  which 
he  might  at  any  time  thereafter  acquire. — Clark  vs. 
Baker,  14  Cal.,  p.  630. 

As  a  quitclaim  deed  only  purports  to  release  and 
quitclaim  whatever  interest  the  grantor  possesses  at 
the  time  (San  Francisco  vs.  Lawton,  18  Cal.,  p.  465), 
it  does  not  convey  a  subsequently  acquired  title. — ^Mor- 
rison vs.  Wilson,  30  Cal.,  p.  344;  Cadiz  vs.  Migors,  33 
Cal.,  p.;289. 

Grant,  how       1 107.     Every  grant  of  an  estate  in  real  property  is 

farooDola*  i      •  •  t  i  • 

dveon  conclusive  a^^ainst  the  scrantor,  also  against  every  one 
subsequently  claiming  under  him,  except  a  purchaser 
or  incumbrancer  who  in  good  fiiith  and  for  a  valuable 
consideration  acquires  a  title  or  lien  by  an  instrument 
that  is  first  duly  recorded. 

Convey-  1 108.    A  grant  made  by  the  owner  of  an  estate  for 

ano68Dy 

owner  for     life  Or  ycars,  purporting  to  transfer  a  greater  estate 
years.         than  he  could  lawfully  transfer,  does  not  work  a  foi^ 
feiture  of  his  estate,  but  passes  to  the  grantee  all  the 
estate  which  the  grantor  could  lawfully  transfer. 

Grant  1 109.     Where  a  grant  is  made  upon  condition  sub- 

mado  on 

oogdiiion  sequcut,  and  is  subsequently  defeated  by  the  non-per- 
formance of  the  condition,  the  person  otherwise  enti- 
tled to  hold  under  the  grant  must  reconvey  the 
property  to  the  grantor  or  his  successors,  hy  grant^ 
duly  acknowledged  for  record. 

Note. — This  section  was  intended  to  secure  record 
evidence  of  title  to  the  grantor  as  fully  as  he  had  it  be- 
fore tlie  making  of  the  grant. 

instmment  1110.  An  instrument  purporting  to  be  a  grant  of 
oBtioe  on  real  property,  to  take  effect  upon  condition  precedent, 
oniy*an°'  does  uot  pass  the  estate  upon  the  performance  of  the 
o^tnMt7  condition.  Such  instrument  is  an  executory  con- 
tract for  the  conveyance  of  the  property.  Upon  the 
performance  of  the  condition,  the  grantee  is  entitled 
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to  a  grant  from  tlie  grantor  or  his  successors  for  the 
property,  duly  acknowledged  for  record. 

Note. — See  Mesick  vs.  Sunderland,  6  Cal.,  p.  297; 
Brannan  vs.  Mesick,  10  Cal.,  p.  95;  Bii^  vs.  Dennison, 
7  Cal.,  p.  803;  Stafford  vs.  Lick,  7  Cal.,  p.  489;  Tewkes- 
bury vs.  Provizzo,  12  Cal.,  p.  25. 


1111.  Grants  of  rents  or  of  reversions  or  of  re-  Grant  of 

rents, 

mainders  are  ffood  and  effectual  without  attornments  reversions, 

°  and  ro- 

of the  tenants;  but  no  tenant  who,  before  notice  of  mainders. 

the  grant,  shall  have  paid  rent  to  the  grantor,  must 

suffer  any  damage  thereby. 

Note.— Stats.  1855,  p.  171,  Sec.  6. 

1112.  A  transfer  of  land,  bounded  by  a  highway.  Boundary 
passes  the  title  of  the  person  whose  estate  is  trans-  way.  what 

passes. 

ferred  to  the  soil  of  the  highway  in  front  to  the  center 
thereof. 

1113.  From  the  use  of  the  word  "grant  *'  in  any  implied 
conveyance  by  which  an  estate  of  inheritance  or  fee 
simple  is  to  be  passed,  the  following  covenants,  and 
none  other,  on  the  part  of  the  grantor  for  himself  and 

his  heirs  to  the  grantee,  his  heirs,  and  assigns,  are  im- 
plied, unless  restrained  by  express  terms  contained  in 
Buch  conveyance: 

1.  That  previous  to  the  time  of  the  execution  of 
such  conveyance,  the  grantor  has  not  conveyed  the 
same  estate,  or  any  right,  title,  or  interest  therein,  to 
any  person  other  than  the  grantee; 

2.  That  such  estate  is  at  the  time  of  the  execution 
of  such  conveyance  free  from  incumbi'ances  done, 
made,  or  suffered  by  the  grantor,  or  any  person  claim- 
ing under  him. 

Such  covenants  may  be  sued  upon  in  the  same  man-  • 
ner  as  if  they  had  been  expressly  inserted  in  the  con- 
veyance. 

KoTE.— Stats.  1855,  p.  171,  Sec.  9.  The  operative 
words  of  a  release  in  a  simple  quitclaim  deed  are 
"remise,  release,  and  quitclaim."     VThen  the  word 
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term 
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"grant"  is  hereafter  employed,  or  when  the  words 
"grant,  bargain,  and  sell"  have  heretofore  been  em- 
ploj^ed,  the  operation  of  the  conveyance  will  be  not 
merely  to  release  but  to  transfer  any  interest  which  the 
^grantor  possessed  at  the  execution  of  the  deed. — Tou- 
chard  vs.  Crow,  25  Cal.,  p.  160;  MuUer  vs.  Boggs,  25 
Cal.,  p.  186. 

1114.  The  term  "incumbrances*'  includes  taxes 
and  assessments;  also,  attachment,  judgment,  and  exe- 
cution liens;  also,  vendors',  mechanics*,  and  mortgage 
liens;  also,  all  other  debts  or  demands  which  are  liens 
upon  real  property. 

Lineal  and        1115.     Lineal  and  collateral  vrarrantees,  with  all 

oollateral 

^arrantoos  their  incidents,  are  abolished;  but  the  heirs  and  de- 
visecs  of  every  person  who  has  made  any  covenant  or 
agreement  in  reference  to  the  title  of,  in,  or  to  any  real 
property,  are  answerable  upon  such  covenant  or  agree- 
ment to  the  extent  of  the  land  descended  or  devised 
to  them,  in  the  cases  and  in  the  manner  prescribed  by 
law. 

Note.— Stats.  1855,  p.  171,  Sec.  8. 


CHAPTER  in. 

TRANSFER   OF   PERSONAL   PROPERTY. 

Article    I.  Mode  of  Transfer. 

II.  What  operates  as  a  Transfer. 
III.  Gifts. 


ARTICLE  I. 


MODE  OF  TRANSFER. 


Section  1135.  When  must  be  in  writing. 
1136.  Transfer  by  sale,  etc. 

1 135.    An  interest  in  a  ship,  or  in  an  existing  trust, 
can  be  transferred  only  by  operation  of  law,  or  by  a 
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written  instrument,  subscribed  by  the  person  making  ^'^^A  . 
the  transfer,  or  by  his  agent.  writiDg. 

Note. — This  provision  wa*  intended  to  settle  a  doubt- 
ful question.  The  uniform  language  of  the  authorities 
is,  that  a  bill  of  sale  is  the  customary  and  proper  mode 
of  transfer.  Agreeme^its  for  sale  are  regulated  by  the 
Title  on  Sale. 

1136.     The  mode  of  transferrins:  other  personal  Transfer  by 

^  .  sale,  etc 

property  by  sale  is  regulated  by  the  Title  on  that 
subject,  in  Division  Third  of  this  Code. 


ARTICLE  II. 

WHAT  OPERATES  AS  A  TRA1TS7EB. 

Section  1140.  Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  sale. 

1142.  When  buyer  acquires  better  title  than  seller  has. 

1140.     The  title  to  personal  property,  sold  or  ex-  Transfer 
changed,  passes  to  the  buyer  whenever  the  parties  under  sale, 
agree  upon  a  present  transfer,  and  the  thing  itself  is 
identified,  whether  it  is  separated  from  other  things 
or  not. 

Note. — In  Shepherd's  Touchstone,  p.  224,  the  com- 
mon law  rule  is  given  as  follows:  **  If  one  sell  me  his 
horse  or  any  other  thing  for  money  or  other  valuable 
consideration,  and,  first,  the  same  thing  is  to  be  deliv- 
ered to  me  at  a  day  certain,  and  by  our  agreement  a 
day  is  set  for  the  payment  of  the  money;  or,  secondly, 
all;  or,  thirdly,  part  of  the  money  is  paid  in  hand;  or, 
fourthly,  I  give  earnest  money,  albeit  it  be  but  a  penny, 
to  the  seller;  or,  lastly,  I  take  the  thing  bought  by 
agreement  into  my  possession,  where  no  money  is  paid, 
earnest  given,  or  day  set  for  payment — in  all  these 
cases  there  is  a  good  bargain  and  sale  of  the  thing  to 
alter  the  property  thereof.  In  the  first  case,  I  may 
have  an  action  for  the  thing  and  the  seller  for  his 
money;  in  the  second  case,  I  may  sue  for  and  recover 
the  thing  bought;  in  the  third,  I  may  sue  for  the  thing 
bought  and  the  seller  for  the  residue  of  the  money;  in 
the  fourth  case,  where  earnest  is  given,  we  may  have 
reciprocal  remedies,  one  against  another;  in  the  last 
case,  the  seller  may  sue  for  his  money.''     In  Noy's 
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Maxims,  p.  87,  the  rule  is  given  thus:    "  In  all  agree- 
ments there  must  be  quid  pro  quo  presently^  except  a 
day  be  expressly  given  for  the  payment,  or  else  it  is 
nothing  but  communication,    ♦    *    *    If  the  bargain 
be  that  you  shall  give  me  ten  pounds  for  my  horse,  and 
you  give  me  one  penny  in  earnest,  which  I  accept,  this 
is  a  perfect  bargain;  you  shall  have  the  horse  by  an 
action  on  the  case,  and  I  shall  have  the  money  by  an 
action  of  debt.    If  I  say  the  price  of  a  cow  is  four 
pounds,  and  you  say  you  will  give  me  four  pounds  and 
do  not  pay  me  presently,  you  cannot  have  her  after- 
wards without  I  will, /or  it  is  no  contract;  but  if  you 
begin  directly  to  tell  your  money,  if  I  sell  her  to 
another  you  shall  have  your  action  on  the  case  against 
me.    *    ♦    *     If  I  sell  my  horse  for  money  I  may 
keep  him  until  I  am  paid,  but  I  cannot  have  an  action 
of  debt  until  he  be  delivered;  yet  the  property  of  the 
horse  is  by  the  bargain  in  the  bargainee  or  buyer; 
but  if  he  presently  tender  me  the  money,  and  I  refuse 
it,  he  may  take  the  horse  or  have  an  action  of  detinue; 
and  if  the  horse  die  in  my  stables  between  the^  bargain 
and  delivery,  I  may  have  an  action  of  debt  for  the 
money,  because  by  the  bargain  the  property  was  in  the 
buyer,"    Says  Mr.  Benjamin,  in  his  late  and  valuable 
work  on  Sales  of  Personal  Property,  p.  218:    "The 
rules  given  by  these  ancient  authors  remain  substan- 
tially the  law  of  England  to  the  present  time,  with  but 
one  exception.    The  maxim  of  Noy  that  unless  the 
money  be  paid  *  presently '  there  is  no  sale,  except  a 
day  be  expressly  given  for  payment,  as  exemplified  in 
the  supposed  case  of  a  sale  of  the  cow,  is  not  the  law  in 
modern  times.    The  consideration  for  the  sale  may 
have  been,  and  probably  was,  in  those  early  days,  the 
actual  payment  of  the  price,  but  it  has  since  been  held 
to  be  the  purchaser's  obligation  to  pay  the  price,  where 
nothing  shows  a  CQptrary  intention.'*    In  Simmons  vs. 
Swift,  5  B.  and  C,  p.  862,  it  is  said  that  "  generally, 
where  a  bargain  is  made  for  the  purchase  of  goods  and 
nothing  is  said  about  payment  or  delivery,  the  property 
passes  immediately,  so  as  to  cast  upon  the  purchaser 
all  future  risk,  if  nothing  remains  to  be  done  to  the 
goods,  although  he  cannot  take  them  away  without 
paying  the  price."    In  Bixon  vs.  Yates,  5  Ad.  and  El., 
pp.  813,  840,  it  was  held  to  be  clear  that  by  the  law  of 
England  the  sale  of  a  specific  chattel  passed  the  prop-  ' 
erty  in  it  to  the  vendee  without  delivery;  that  "where 
there  )S  a  sale  of  goods  generally,  no  property  in  them 
passes  till  delivery,  because  until  then  the  very  goods 
sold  are  not  ascertained.    But  where  by  the  contract 
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itself  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  spe- 
cific chattel  and  to  pay  the  stipulated  price,  the  parties 
are  then  in  the  same  situation  as  they  would  be  after  a 
delivery  of  goods  in  pursuance  of  a  general  contract. 
The  very  appropriation  of  the  chattel  is  equivalent  to 
delivery  by  the  vendor,  and  the  assent  of  the  vendee  to 
take  the  specific  chattel  and  to  pay  the  price  is  equiva- 
lent to  his  accepting  possession.  The  effect  of  the  con- 
tract, therefore,  is  to  vest  the  property  in  the  bar- 
gainee."— Tarling  vj.  Baxter,  6  B.  and  C,  p.  360; 
Hinde  vs.  Whitehouse,  7  East.,  p.  658;  Martindale  vs. 
Smith,  1  Q.  B.,  p.  389;  Calcutta  Co.  vs.  De  Mattos,  82 
L.  J.  Q.  B.,  p.  322;  Wood  vABell,  6  E.  and  B.,  p. 
355;  Joyce  vs.  Swann,  17  C.  B.  (N.  8.),  p.  84;  Cham- 
bers vs.  Miller,  10  C.  B.  (N.  S.),  p.  125.  In  Tarling  vs. 
Baxter,  6  B.  and  C,  p.  360,  the  rule  of  law  was  stated 
thus :  * '  Where  there  is  an  immediate  sale,  and  nothing 
remains  to  be  done  by  the  vendor  as  between  him  and 
the  vendee,  the  property  in  the  thing  sold  vests  in  the 
vendee." — Gilmour  vs.  Supple,  11  Moore  P.  C,  p.  566; 
McCandlish  vs.  Newman,  22  Penn.  St.,  p.  460;  Kim- 
berly  vs.  Patchin,  19  N.  Y.,  p.  330;  Wooster  vs.  Sher- 
wood, 25  N.  Y.,  p.  278.  If  goods  are  sold  while  min- 
gled with  others,  by  number,  weight,  or  measure,  the 
sale  is  not  complete,  and  the  title  remains  in  the 
seller. — McLaughlin  vs.  Piatti,  27  Cal.,  p.  451.  As  to 
what  amounts  to  a  segregation,  see  Adams  vs.  Gorham, 
6  Cal.,  p.  68;  Horr  vs.  Baker,  6  Cal.,  p.  489;  Horr  vs. 
Baker,  8  Cal.,  p.  603.  As  to  what  does  not,  see  Mc- 
Laughlin vs.  Piatti,  27  Cal.,  p.  451.  As  to  what  may 
or  may  not,  see  Smith  vs.  Friend,  15  Cal.,  p.  124. 

1141.    Title  is  transferred  by  an  executory  agree-  Transfer 
ment  for  the  sale  or  exchange  of  personal  property  «nder 
only  when  the  buyer  has  accepted  the  thing,  or  when  5gJ5Jie.*°* 
the  seller  has  completed  it,  prepared  it  for  delivery, 
and  offered  it  to  the  buyer,  with  intent  to  transfer  the 
title  thereto,  in  the  manner  prescribed  by  the  Chapter 
upon  Offer  of  Performance. 

Note. — The  rules  upon  the  subject  of  sale  of  chat- 
tels conditionally,  are  stated  by  Blackburn  as  follows: 
First — Where  by  the  agreement  the  vendor  is  to  do 
anything  to  the  goods  for  the  purpose  of  putting  them  • 
into  that  state  in  which  the  purchaser  Is  bound  to  accept 
them,  or  as  it  is  sometimes  worded,  into  a  deliverable 
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state,  the  performance  of  those  things  phall,  in  the  ab- 
sence of  circumstances  indicating  a  contrary  intention, 
be  taken  to  be  a  condition  precedent  to  the  vesting  of 
the  property.  Secondly — Where  anything  remains  to 
be  done  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  as  by  weighing,  measuring,  or  testing  the  goods, 
where  the  price  is  to  depend  on  the  quantity  or  quality 
of  the  goods,  the  performance  of  these  things,  also, 
shall  be  a  condition  precedent  to  the  transfer  of  the 
property,  although  the  individual  goods  are  to  be  ascer- 
tained, and  they  are  in  the  state  in  which  they  ought  to 
be  accepted.  "To  these  rules,"  says  Mr.  Benjamin, 
(Benjamin  on  Sales  of  Personal  Property,  p.  22,)  "may 
be  afted,  Thirdly — Where  the  buyer  is  by  the  contract 
bound  to  do  anything  as  a  condition,  either  precedent 
or  concurrent,  on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the  condition 
be  fulfilled,  even'  though  the  goods  may  have  been  ac- 
tually delivered  into  the  possession  of  the  buyer."  For 
an  elaborate  review  of  the  English  and  American  cases 
upon  the  subject,  see  Benjamin  on  Sales  of  Personal 
Property,  pp.  221-240;  see  Sees.  1485  .to  1505,  post, 
inclusive,  and  notes. 

When  1142.    "Where  the  possession  of  personal  property, 

acquire  together  with  a  power  to  dispose  thereof,  is  transferred 
ha^  "®*^®'  by  its  owner  to  another  person,  an  executed  sale  by  the 
latter,  while  in  possession,  to  a  buyer  in  good  faith  and 
in  the  ordinary  course  of  business,  for  value,  transfers 
to  such  buyer  the  title  of  the  former  owner,  though  he 
may  be  entitled  to  rescind,  and  does  rescind,  the  trans- 
fer made  by  him. 

Note.— Fassett  vs.  Smith,  23  N.  Y.,  p.  252;  Brower 
vs.  Peabody,  13  id.,  p.  121;  Smith  vs.  Lynos,  5  id.,  p. 
41;  Beavers  vs.  Lane,  6  Duer,  p.  236;  Saltus  vs.  Ever- 
ett, 20  Wend.,  p.  267. 


ARTICLE  III. 

GIFTS. 

Section  1146.  Gifts  defined. 

1147.  Gift,  how  made. 

1148.  Gift  not  revocable. 

.  1149.  Gift  in  view  of  death,  what. 
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Section  1150.  When  gift  presumed  to  be  in  view  of  death. 

1151.  Revocation  of  gift  in  view  of  death. 

1152.  Effect  of  will  upon  gift. 

1153.  When  treated  as  legacy. 

1146.  A  gift  is  a  transfer  of  personal  property,  9*^^ 
made  voluntarily,  and  without  consideration. 

Note. — Bouvier  defines  a  gift  to  be  **the  act  by 
which  the  owner  of  a  thing  voluntarily  transfers  the 
title  and  possession  of  the  same  from  himself  to  another 
person,  w^ho  accepts  it  without  any  consideration.'*  A 
gift  of  personal  chattels  may  be  made  verbally  or  in 
writing. — 2  Black  Com.,  p.  441.  The  transfer  must  be 
without  consideration. — 2  Black.  Com.,  p.  440;  Benja- 
min on  Sales  of  Personal  Property,  p.  3.  Otherwise  it 
changes  the  contract  into  a  sale. — Id. 

1147.  A  verbal  rift  is  not  valid,  unless  the  means  Gift,  how 

p  '  made. 

of  obtaining  possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless  there  is 
an  actual  or  symbolical  delivery  of  the  thing  to  the 
donee. 

Note. — To  perfect  a  gift  there  must  be  a  delivery  by 
the  donor,  and  an  acceptance  by  the  donee. — Don  vs. 
Gould  and  Curry  S.  M.  Co.,  31  Cal.,  p.  629;  Richard- 
son vs.  McNulty,  24  Cal.,  p.  345;  2  Kent's  Com.,  p. 
So^;  1  Beav.,  p.  605;  1  Parsons  on  Contracts,  p.  234. 
This  doctrine  is  too  well  settled  to  bo  questioned. — 
Woodruff  vs.  Cook,  25  Barb.,  p.  505;  Hunter  vs.  Hun- 
ter, 19  id.,  p.  631;  Huntingdon  vs.  Gilmore,  14  id.,  p. 
243;  Noble  vs.  Smith,  2  Johns.,  p.  52;  Grangiac  vs. 
.  Arden,  10  id.,  p.  293;  Cook  vs.  Husted,  12  id.,  p.  188. 
But  the  cases  from  which  the  strictness  of  the  rule  has 
been  derived.  Irons  vs.  Smallpiece,  2  B.  &  Aid.,  p. 
551,  and  others,  are  not  recognized  as  good  authority 
in  England  in  respect  to  gifts  not  in  view  of  death. — 
Winter  vs.  Winter,  4  Law  Times,  (N.  S.),  p.  639;  101 
Eng.  C.  L,,  p.  997;  Lunn  vs.  Thornton,  1  C.  B.,  p. 
381;  Ward  vs.  Audland,  16  M.  &  W.,  p.  870,  per  Parke, 
B.  The  delivery  may  be  constructive. — Carradine  vs. 
Collins,  7  S.  &  M.,  p.  428;  Donnel  vs.  Donnel,  1  Head, 
p.  267;  Pope  vs.  Bandolph,  13  Aid.,  p.  214;  1  Parsons 
on  Contracts,  p.  235. 
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Gift  not  1148.    A  ffift,  other  than  a  ffift  in  view  of  death, 

revocable.  ^      ^  ®  ' 

cannot  be  revoked  by  the  giver. 

Note. — ^A  gift  between  the  living,  when  completed, 
passes  the  title  to  the  thing,  so  that  it  cannot  be  recov- 
ered back  by  the  giver. — 7  Taunt.,  p.  231;  3  Binn.,  p. 
366;  1  Parsons  on  Contracts,  p.  235.  If  the  gift  be 
prejudicial  to  existing  creditors,  it  is  void  as  to  them; 
but  it  is  not  void  as  to  subsequent  creditors,  unless 
made  with  a  fraudulent  purpose. — 1  Parsons  on  Con- 
tracts, p.  235;  Thomson  vs.  Dougherty,  12  S.  &  R.,  p. 
448;  Hudnal  vs.  Wilder,  4  McCord,  p.  294;  Sexton  vs. 
Wheaton,  8  Wheat,,  p.  229;  Clark  vs.  Depen,  25  Penn. 
St.,  p.  509;  Hawkms  vs.  Moffit,  10  B.  Mon.,  p.  81. 

Gift  in  view       1 1 40.     A  gift  in  view  of  death  is  one  which  is  made 

of  death.  ^ 

what  in  contemplation,  fear,  or  peril  of  death,  and  with  in- 

tent that  it  shall  take  effect  only  in  case  of  the  death 
of  the  giver. 

NoTK. — "These  gifts,"  says  Mr.  Parsons,  "can  be 
made  only  by  a  person  by  whom  death  is  believed,  on 
reasonable  grounds,  to  be  very  near,  and  who  makes 
the  gift  in  view  of  and  because  of  his  approaching 
death." — 1  Parsons  on  Contracts,  p.  236.  The  thing 
given  must  be  perfcnal  property. — 3  Binn.,  p.  370. 
There  must  be  a  delivery,  either  to  the  donee  or  some 
person  for  him. — 3  Binn.,  p.  370;  Drury  vs.  Smith,  1 
P.  Wms.,  p.  404;  Ward  vs.  Turner,  2  Ves.,  p.  431.  1 
Parsons  on  Contracts,  p.  236.  There  is,  perhaps,  no 
limit  in  law  to  the  extent  of  a  gift  made  in  contempla- 
tion of  death. — Meach  vs.  Meach,  24  Vt.,  p.  691;  Dres- 
ser vs.  Dresser,  46  Me.,  p.  48;  but  see  Headly  vs.  Kirby, 
18  Penn.  St.,  p.  326.  Gifts  cauaa  mortis  are  void  as 
against  existing  creditors. — 1  Parsons  on  Contracts,  p. 
237. 


Whenrft 
presumed 
to  be  in 
view  of 
death. 


1150.  A  gift  made  during  the  last  illness  of  the 
giver,  or  under  circumstances  which  would  naturally 
impress  him  with  an  expectation  of  speedy  death,  is 
presumed  to  be  a  gift  in  view  of  death. 

Note.— Merchant  vs.  Merchant,  2  Bradf.,  p.  432. 

Rovoca-.  1151.    A  gift  in  view  of  death  may  be  revoked  by 

in  view  of    the  givcr  at  any  time,  and  is  revoked  by  his  recovery 

jfrom  the  illness,  or  escape  jfrom  the  peril,  under  the 

presence  of  which  it  was  made,  or  by  the  occurrence 
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of  any  event  which  would  operate  as  a  revocation  of  a 
will  made  at  the  same  time. 

Note. — A  gift  made  in  view  of  death  may  be  re- 
voked during  the  life  of  the  donor— and  this  even 
where  the  gift  was  completed  by  delivery  and  accept- 
ance.— 1  Parsons  on  Contracts,  p.  237.  In  Jones  vs. 
Selby  (Prec.  Ch.,  p.  300)  such  a  gift  was  put  on  the 
same  footing  as  a  will  in  this  respect.  This  case  was 
decided  one  hundred  and  fifty  years  ago;  but,  says  Mr. 
Parsons,  the  "  rule  of  Jones  vs.  Selby  has  never  been 
shaken." — 1  Parsons  on  Contracts,  p.  237;  see  also 
upon  this  point  Merchant  vs.  Merchant,  2  Bradf.,  p. 
432;  7  Taut.,  p.  231;  3  Binn,  p.  366.  Such  a  gift  is  re- 
voked by  recovery  or  escape  from  peril. — Staniland  vs. 
"Willott,  3  Macu.  &  G.,  p.  664;  or  by  the  occurrence  of 
events  which  would  operate  as  a  revocation  of  a  will. 
Bloomer  vs.  Bloomer,  2  Bradf.,  p.  339. 

1 152.  A  gift  in  view  of  death  is  not  affected  by  a  Effect  of 

will  upon 

previous  will;  nor  by  a  subsequent  will,  unless  it  ex-  «^^ 
presses  an  intention  to  revoke  the  gift. 

1153.  A  gift  in  view  of  death  must  be  treated  as  whon 

treated  as 

a  legacy,  so  far  as  relates  only  to  the  crecji tors  of  the  legacy. 
giver. 

Note. — It  is  subject  to  the  debts  of  the  donor  upon  a 
deficiency  of  assets. — 1  P.  Wms.,  p.  405.  But  it  does 
not  fall  within  an  administration,  nor  require  any  act 
in  the  executors  to  perfect  a  title  in  the  donee. — Boss. 
Leg.,  p.  26. 


CHAPTER    IV. 

RECORDING   TRANSFERS. 

ARTICLE    I.  What  may  be  Recorded. 
II.  Mode  or  Recordinq. 

III.  Proof  and  Acknowledgments  op  Instruments. 

IV.  Effect  of  Recording  or  of  the  want  thereof. 


ARTICLE    I. 

WHAT  MAY  BE  RECORDED. 

Section  1158.  What  may  be  recorded. 

1159.  Judgments  may  be  recorded  without  acknowledgment. 
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What 
may  bo 
recorded. 


Section  1160.  Letters  patent  may  be  recorded  without  acknowledg- 
ment. 

1161.  Instruments  must  be  acknowledged,  except,  etc. 

1162.  Same. 

1163.  Instruments  executed  under  power  of  attorney  not  to 
be  recorded  until  power  is  filed. 

1164.  Transfers  in  trust,  etc. 

1158.  Any  instrument  or  judgment  affecting  the 
title  to  or  possession  of  real  property  may  be  recorded 
under  this  Chapter. 

Note. — For  construction  of  registration  laws  gene- 
rally see:  Wood  worth  vs.  Gutzman,  1  Cal.,  p.  203; 
Call  vs.  Hastings,  3  Cal.,  p.  179;  Mesick  vs.  Sunder- 
land, 6  Cal.,  p.  279;  Dennis  vs.  Burnett,  6  Cal.,  p. 
670;  Bird  vs.  Dennison,  7  Cal.,  p.  297;  Chamberlain 
vs.  Bell,  7  Cal.,  p.  292;  Hunter  vs.  Mason,  12  Cal.,  p. 
363;  Pixlcy  vs.  Huggins,  15  Cal.,  p.  127;  Smith  vs. 
Dall,  13  Cal.,  p.  510;  Jones  vs.  Martin,  16  Cal,,  p.  165; 
McCabe  vs.  Grey,  20  Cal.,  p.  509;  "Wallace  vs.  Moody, 
26  Cal.,  p.  387;  Fogarty  vs.  Sawyer,  23  Cal.,  p.  570; 
Page  vs.  Kogers,  31  Cal.,  p.  293. 

1159.  Judgments  affecting  the  title  to  or  posses- 
sion of  real  property,  authenticated  by  the  certificate 
of  the  Clerk  of  the  Court  in  which  such  judgments 
were  rendered,  may  be  recorded  without  acknowledg- 
ment or  further  proof. 

1160.  Letters  patent  from  the  United  States  or 
be  recorded  from  the  State  of  California,  executed  and  authenti- 

cated  pursuant  to  existing  law,  may  be  recorded  with- 
out acknowledgment  or  further  proof. 


Judfnnents 
may  be 
recorded 
without 
acknowl- 
edgment 


Letters 


without 
acknowl- 
edgment. 


Instru- 
ments 
must  be 
acknowl- 
edged, 
except,  etc 


1161,  Before  an  instrument  mav  be  recorded,  un- 
less  it  belongs  to  the  class  provided  for  in  either  Sec- 
tions 1159,  1160,  1202,  or  1203,  its  execution  must  be 
acknowledged  by  the  person  executing  it,  or  if  exe- 
cuted by  a  corporation,  by  its  President  or  Secretary, 
or  proved  by  a  subscribing  witness,  and  the  acknowl- 
edgment or  proof  certified  in  the  manner  prescribed 
by  Article  HI  of  this  Chapter. 
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1 1 62.  An  instrument  proved  and  certified  pursu-  Same. 
ant  to  Sections  1198  and  1199  may  be  recorded  in  the 
proper  office  if  the  original  is  at  the  same  time  depos- 
ited therein  to  remain  for  public  inspection,  but  not 
otherwise. 

Instru- 

1 1 63.  An  instrument  executed  by  an  attorney  in  Scecuted 
feet  must  not  be  recorded  until  the  power  of  attorney  power  of 

,      ,  attorney 

authorizing  the  execution  of  the  instrument  is  filed  for  J^!;,^^^! 
record  in  the  same  office.  pj^^o,  is 

filed. 

1 164.  Transfers  of  property  in  trust  for  the  benefit  Transfers 

^       ^         *^  in  trust, 

of  creditors,  and  transfers  or  liens  on  property  by  way  etc- 
of  mortgage,  are  required  to  be  recorded  in  the  cases 
specified  in  the  Titles  on  the  special  relation  of  Debtor 
AND  Creditor,  and  the  Chapter  on  Mortgages,  respec- 
tively. 


ARTICLE  II. 

MODE  OF  RECORDING. 

Section  1169,  In  what  office, 
r  1170.  Instrument,  when  deemed  recorded. 

1171.  Books  of  record. 

1172.  Duties  of  Recorder. 

1173.  Transfer  of  vessels. 

1 1 69.  Instruments  entitled  to  be  recorded  must  be  in  what 

ofBcfi 

recorded  by  the  County  Recorder  of  the  county  in 
which  the  real  property  affected  thereby  is  situated. 

1170.  An  instrument  is  recorded  when  duly  ao-  instru- 

mont  when 

knowledffed  or  proved,  certified,  and  deposited  in  the  doemed 

or?  'A  ^         recorded. 

Recorder's  office  with  the  proper  officer,  and  by  him 
filed  for  record,  by  noting  thereon  suph  filing,  with  the 
minute,  hour,  day,  and  year  thereof,  and  subscribing 
the  same. 

1 171.  Grants,  absolute  in  terms,  are  to  be  recorded  Books  of 

record. 

in  one  set  of  books,  and  mortgages  in  another. 
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Dutioflof  1172.  The  duties  of  Clounty  Recorders,  in  respect 
to  recording  instruments,  are  prescribed  by  the  Politi- 
cal Code. 

Tranrforof  1173.  The  modc  of  recording  transfers  of  ships 
registered  under  the  laws  of  the  United  States  is  regu- 
lated by  Acts  of  Congress. 


It 


ARTICLE    III. 

PROOF  AND  ACKNOWLEDGMENT  OF  INSTRUMENTS. 

Section  1160.  By  whom  acknowledgments  may  be  taken  in  this 

State. 

1181.  Same. 

1182.  By  whom  taken  without  the  State. 

1183.  By  whom  taken  without  the  United  States. 

1184.  Deputy  can  take  acknowledgment. 

1185.  Requisites  for  acknowledgments. 

1186.  Acknowledgment  by  married  women. 

1187.  Same. 

1188.  Officer  must  indorse  certificate. 

1189.  General  form  of  certificate. 

1190.  Form  of  acknowledgment  by  corporation. 

1191.  Form  of  certificate  of  acknowledgment  by  married 

women. 

1192.  Form  of  certificate  of  acknowledgment  by  attorney  in 

fact. 
1198.  Officers  must  affix  their  signatures. 

1194.  Certificate  of  authority  of  Justices  in  certain  cases. 

1195.  Proof  of  execution,  how  made. 

1196.  Witness  must  be  personally  known  to  officer. 

1197.  Witness  must  prove,  what. 

1198.  Handwriting  may  be  proved,  when. 

1199.  Evidence  must  prove,  what. 

1200.  Certificate  of  proof. 

1201.  Officers  authorized  to  do  ceiiain  things. 

1202.  When  instrument  is  improperly  certified,  party  may 

have  action  to  correct  error. 

1203.  In  certain  cases,  parties  interested  may  obtain  judg- 

ment of  proof  of  an  instrument. 

1204.  EfiTect  of  judgment  in  such  action. 

1205.  Conveyances  heretofore  made  to  be  governed  by  then 

existing  laws. 

1206.  Recording,  and  as  evidence,  to  be  governed  by  then 

existing  laws. 
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'  1180.    The  proof  or  acknowledsment  of  an  instru-  By  whom 

ment  may  be  made  at  any  place  within  this  State  ^fy"g°^ 

before  a  Justice  or  Clerk  of  the  Supreme  Court.  tShfstSe. 

* 

1181.  The  proof  or  acknowledgment  of  an  instru-  Same. 

ment  may  be  made  in  this  State  within  the  city,  county, 
or  district  for  which  the  officer  was  elected  or  appointed, 
before  either: 

1.  A  Judge  or  Clerk  of  a  Court  of  record;  or, 

2.  A  Mayor  or  Recorder  of  a  city;  or, 

3.  A  Court  Commissioner;  or, 

4.  A  County  Recorder;  or, 
6.  A  Notary  Public;  or, 

6.  A  Justice  of  the  Peace. 

Note.— Hopkins  vs.  Delany,  8  Cal.,  p.  85.  A 
Deputy  County  Recorder  may  take  and  certify  acknowl- 
edgments.— Muller  vs.  Boggs,  26  Cal.,  p.  175.  And 
the  reasoning  of  the  case  cited  is  equally  applicable  to 
Deputy  Clerks.  (See  Sec.  1184,  where  the  power  is 
expressly  conferred  upon  deputies.)  A  Justice  of  the 
Peace  may  take  and  certify  an  acknowledgment  within 
his  county  without  regard  to  the  locality  of  the  land 
conveyed,  and  though  it  is  situated  in  another  county. — 
Colton  vs.  Seavey,  22  Cal.,  p.  496. 

1182.  The  proof  or  acknowledgment  of  an  instru-  By  whom 
ment  may  be  made  without  this  State,  but  within  the  without 
United  States,  and  within  the  jurisdiction  of  the  officer, 
before  either: 

1.  A  Justice,  Judge,  or  Clerk  of  any  Court  of  record 
of  the  United  States;  or, 

2.  A  Justice,  Judge,  or  Clerk  of  any  Court  of  record 
of  any  State;  or, 

3.  A  Commissioner  appointed  by  the  Governor  of 
this  State  for  that  purpose;  or, 

4.  A  Notary  Public;  or, 

5.  Any  other  officer  of  the  State  where  the  acknowl- 
edgment is  made  authorized  by  its  laws  to  take  such 
proof  or  acknowledgment. 

Note. — The  word   "State,"  by  the   provisions  of 
Subdivision  12  of  Sec.  14  of  thia  Code,  includes  '*  Ter- 
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ritory."  See  Lord  vs.  Sherman,  2  Cal.,  p.  498,  for 
a  construction  of  the  Act  of  April  sixteenth,  eighteen 
hundred  and  fifty.  A  Master  in  Chancery  is  not 
authorized  to  take  the  acknowledgment. — Kimball  vs. 
Semple,  25  Cal.,  p.  440. 

By  whom         1183.     The  DFOof  OF  acknowledgment  of  an  instru- 

taken 

UJJhoutthe  ment  may  be  made  without  the  United  States  before 
State?.        either: 

1.  A  Minister,  Commissioner,  or  Cliarge  d' Affaires 
of  the  United  States  resident  and  accredited  in  the 
country  where  the  proof  or  acknowledgment  is 
made;  or, 

2.  A  Consul  or  Vice  Consul  of  the  United  States 
resident  in  the  country  where  the  proof  or  acknowl- 
edgment is  made;  or, 

3.  A  Judge  of  a  Court  of  record  of  the  country 
where  the  proof  or  acknowledgment  is  made;  or, 

4.  Commissioners  appointed  for  such  purposes  by 
the  Governor  of  the  State,  pmmiant  to  special  stat- 
utes; or, 

6.  A  Xotary  Public. 

Note.— In  Mott  vs.  Smith,  16  Cal.,  p.  533,  it  was 
held  that  the  general  designation  in  the  fourth  section 
of  the  Act  of  April  sixteenth,  eighteen  hundred  and 
fifty,  as  to  conveyances,  of  any  Notary-  PuMic  or  any 
C<jnsul  of  the  United  States,  embraced  Consuls  and 
Notaries  of  every  grade,  whether  Consul  Greneral  or 
Vice  Consul,  or  whether  principal  or  inferior  Notary. 

Deputy  can       1184.     Wlicu  any  of  the  officers  mentioned  in  the 
acknowi-     four    preceding    sections  are  authorized    by   law  to 

edgment.  i  -, 

appoint  a  deputy,  the  acknowledgment  or  proof  may 
be  taken  by  such  deputy,  in  the  name  of  his  principal. 

NoTK. — MuUcr  vs.  Boggs,  25  Cal.,  p.  175,  and  note 
to  Sec.  1181. 

Requisites        1 185.     The  acknowledgment  of  an  instrument  must 
a^cknowi-     not  be  taken,  unless  the  officer  taking  it  knows,  or  has 

edgment& 

satisfactory  evidence,  on  the  oath  or  affirmation  of  a 
credible  witness,  that  the  person  making  such  ac- 
knowledgment is  the  individual  who  is  described  in 


■^* 
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and  who  executed  the  instrument;  or,  if  executed  by 
a  corporation,  that  the  person  making  such  acknowl- 
edgment is  the  President  or  Secretary  of  such  corpo- 
ration. 

Note. — See  note  to  Sec.  1191. 

1186.    The  acknowledomient  of  a  married  woman  AckDowi- 

^  T    T        1  edgment 

to  an  instrument  purporting  to  be  executed  by  her,  by  married 

sr       r  o  ^7    woman. 


women. 


must  not  be  taken,  unless  she  is  made  acquainted  by 
the  officer  with  the  contents  of  the  instrument  on  an 
examination  without  the  hearing  of  her  husband;  nor 
certified,  unless  she  thereupon  acknowledges  to  the 
officer  that  she  executed  the  instrument,  and  that  she 
does  not  wish  to  retract  such  execution. 

Note. — Kendall  vs.  Miller,  9  Cal.,  p.  591. 

1 187.  A  conveyance  by  a  married  woman  has  the  Same. 
same  efiect  as  if  she  were  unmarried,  and  may  be  ac- 
knowledged in  the  same  manner,  except  as  mentioned 

in  the  last  section;  but  such  conveyance  has  no  validity 
until  so  acknowledged. 

Note. — A  deed  by  a  married  woman,  not  acknowl- 
edged, is  void. — Ewald  vs.  Corbett,  32  Cal.,  p.  493. 

1 1 88.  An  officer  taking  the  acknowledgment  of  an  officer 
instrument  must  indorse  thereon  a  certificate  substan-  indorse 

certificate. 

tially  in  the  forms  hereinafter  prescribed. 

Note. — The  certificate  is  primary  evidence  of  the 
official  character  of  the  person  by  whom  it  is  given. — 
Mott  vs.  Smith,  16  Cal.,  p.  533;  see  Code  of  Civil  Pro- 
cedure, Sec.  1963.  The  purpose  of  this  certificate  is  to 
entitle  the  deed  to  be  recorded,  and  to  be  read  in  evi- 
dence, without  further  proof. — Fogarty  vs.  Pinley,  10 
Cal.,  p.  239. 

1189.  The  certificate  of  acknowledgment,  unless 
it  is  otherwise  in  this  Article  provided,  must  be  sub- 
stantially in  the  following  form: 

41 
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General 
form  of 
certificate. 


State  of 


County  of 
On  this 


ss. 


day  oi 


in  the  year 


before 


i 


me  [here  insert  the  name  and  quality  of  the  officer], 

pei'sonally  api)eared ,  known  to  me  [or  proved  to 

me  on  the  oath  of 1  to  be  the  person  whose  name 

is  subscribed  to  the  within  instrument,  and  acknowl- 
edged to  me  that  he  [or  they]  executed  the  same. 

Note. — The  acknowledgment  should  show  that  the 
officer  knew  the  person  either  of  his  own  knowledge,  or 
from  proof  of  his  identity,  and  that  such  person  ac- 
knowledged to  him  that  he  executed  the  deed. — Hen- 
derson vs.  Grewcll,  8  Cal.,  p.  581.  The  omission  alone 
of  the  word  "personally"  was  held  not  to  invalidate 
the  acknowledgment. — Hopkins  vs.  Delany,  8  Cal.,  p. 
85.  If  the  certificate  state  that  the  person  making  the 
acknowledgment  "  was  proved  to  be  the  person  "  who 
executed  the  instrument,  it  must  also  state  that  the 
proof  was  "  on  the  oath  of*  a  witness,  giving  his  name. 
Kimball  vs.  Semple,  25  Cal.,  p.  440;  McMinn  vs. 
O'Connor,  27  Cal.,  p.  238;  Fogarty  vs.  Finley,  10 
Cal.,  p.  239.  A  certificate  in  form  substantially  as  fol- 
lows: **  Personally  appeared,  etc.,- A.  B.,  known  to  me 
to  be  the  person  described  in,  and  who  executed  the 
same  freely  and  voluntarily,  and  for  the  uses  and  pur- 
poses therein  mentioned,'*  is  insufficient.  It  does  not 
state  the  fact  of  acknowledgment. — Bryan  vs.  Rami- 
rez, 8  Cal.,  p.  461;  Henderson  vs.  Grewell,  8  Cal.,  p. 
«584;  Stanton  vs.  Button,  2  Conn.,  p.  527;  Pendleton 
vs.  Button,  3  Conn.,  p.  406.  A  certificate  as  follows: 
**  Before  me,  etc.,  personally  appeared  A.  B.  C,  to  be 
the  individual  described  in  and  who  executed  it,  etc.," 
is  bad,  there  being  no  statement  upon  the  personal 
knowledge  of  the  officer  that  the  party  making  the 
acknowledgment  is  the  person  who  executed  it. — Wolf 
vs.  Fogarty,  6  Cal.,  p.  224;  Kelsey  vs.  Dunlap,  7  Cal., 
p.  160;  Fogarty  vs.  Finley,  10  Cal.,  p.  239. 

1 1 90.  The  certificate  of  acknowledgment  of  an  in- 
strument executed  by  a  corporation  must  be  substan- 
tially in  the  following  form: 


Form  of 
aoknowl- 
edgmont 
by  corpora- 
tion. 


State  op 


County  of 
On  this 


ss. 


day  of ,  in  the  year ,  before 

me  [here  inseii;  the  name  and  quality  of  the  officer], 
personally  appeared ,  known  to  me  [or  proved  to 
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me  on  the  oath  of ]  to  be  the  President  [or  the 

Secretary]  of  the  corporation  that  executed  the  within 
instrument,  and  acknowledged  to  me  that  such  cor- 
poration executed  the  same. 

1191.  The  certificate  of  acknowledgment  by  a 
married  woman  must  be  substantially  in  the  following 
form: 


State  of 


County  of 


>  .}ss. 


On  this day  of ,  in  the  year ,  before  Form  of 

me  [here  insert  the  name  and  quality  of  the  oificer],  Sf^Jknowi- 

personally  appeared ,  known  to  me  [or  proved  to  by^Sarriod 

me  on  the  oath  of ]  to  be  the  person  whose  name  women. 

is  subscribed  to  the  within  instrument,  described  as  a 
married  woman;  and  upon  an  examination  without  the 
hearing  of  her  husband  I  made  her  acquainted  with 
the  contents  of  the  instrument,  and  thereupon  she  ac- 
knowledged to  me  that  she  executed  the  same,  and 
that  she  does  not  wish  to  retract  such  execution. 

Note. — "  There  must  be  a  privy  examination.*' — 
Kendall  vs.  Miller,  9  Cal.,  p.  591.  This  decision  is 
based  upon  the  law  as  it  existed  prior  to  the  adoption 
of  the  Codes,  which  required  the  married  woman  to  be 
examined  "apart  from'*  her  husband.  The  Court 
also  say  that  the  certificate  was  not  given  by  the 
proper  officer.  Tlie  certificate  must  state  that  the 
contents  of  the  instrument  were  explained  to  her, 
otherwise  it  is  defective. — Pease  vs.  Barbiers,  10 
Cal.,  p.  436.  The  deed  of  a  married  woman,  not 
acknowledged  in  the  manner  required  by  law,  is  void. 
Ewald  vs.  Corbett,  32  Cal.,  p.  493.  But  a  substantial 
conformity  with  law  is  all  that  is  required;  hence  the 
omission  of  the  words  "undue  influence*'  from  the 
acknowledgment,  docs  not  render  it  invalid. — Goode 
vs.  Smith,  13  Cal.,  p.  81,  And  a  certificate  which 
stated  that  the  wife  was  made  acquainted  with  the  con- 
tents of  the  instrument,  but  omitted  to  state  that  this 
was  done  by  the  certifying  officer,  or  any  particular 
person,  was  held  valid  in  Jansen  vs.  McCahill,  22  Cal., 
p.  22.  Defective  deeds  and  acknowledgments  of  a  mar- 
ried woman  cannot  be  reformed  in  chancery. — Selover 
vs.  A.  R,  Commercial  Company,  7  Cal.,  p.  266.  Fop 
the  act  of  the  married  woman  must  be  perfectly  free 
fi-om  restraint  or  compulsion. — Barrett  vs.  Tewksbury, 
9  Cal.,  p.  13.  * 
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1192.  The  cei-tificate  of  acknowledgment  by  an 
attorney  in  fact,  must  be  substantially  in  the  following 
form: 


Form  of 
certificate 
of  acknowl- 
edgment 
by  attorney 
in  fact 


State  op 


Officers 
must  affix 
their 
■ignatures. 


County  of 
On  this day  of 


..} 


ss. 


in  the  year 


before 


me  [here  insert  the  name  and  quality  of  the  officer,] 

personally'  appeared ,  known  to  me  [or  proved  to 

me  on  the  oath  of "|  to  be  the  person  whose  name 

is  subscribed  to  the  within  instrument  as  the  attorney 
in  fact  of ,  and  acknowledged  to  me  that  he  sub- 
scribed the  name  of thereto  as  principal,  and  his 

own  name  as  attorney  in  fact. 

Note.— In  Talbert  vs.  Stewart,  39  Cal.,  p.  602,  the 
acknowledgment  was  in  the  foUowing  form : 

"  State  of  Calitornia,     | 
County  of  Sacramento,  j 

"  On  the  twenty-second  day  of  October,  A.  D.  eigh- 
teen hundred  and  i\i\y%  personally  appean  d  before  me, 
a  Notary  Public  in  and  for  paid  county,  John  A.  Sutter, 
by  his  attorney  in  fact,  John  S.  Fowler,  known  to  me 
to  be  the  person  who  executed  the  within  instrument  of 
writing,  who  acknowledged  to  me  that  he  sign<d,  scaled, 
and  delivered  the  pame  as  his  voluntary  act,  and  for  the 
uses  and  purpo^^es  therein  mentioned. 

"Witness,  etc." 

Tliis  was  held  to  be  sufficient  as  the  acknowledgment 
of  Fowler,  the  attorney  in  fact  of  Sutter. 

1193.  Officers  taking  and  certifying  acknowledg- 
ments or  proof  of  instruments  for  record,  must  authen- 
ticate their  certificates  by  affixing  thereto  their  signar 
tures,  followed  by  the  names  of  their  offices;  also,  their 
seals  of  office,  if  by  the  laws  of  tlie  State  or  country 
where  the  acknowledgment  or  proof  is  taken,  or  by 
authority  of  which  they  are  acting,  they  are  required 
to  have  official  seals. 

Note. — Mott  vs.  Smith,  16  Cal.,  p.  5r>3.  In  In- 
goldsby  vs.  Junn,  12  Cal.,  p.  564,  it  wa.^  held  that  a 
County  Clerk  may  take  and  certify  an  acknowledg- 
ment to  a  deed,  although  he  has  no  seal  of  ollico — that 
the  power  of  the  Cleik  was  never  intended  to  bo  made 
to  depend  upon  the  fact  of  his  having  pioi  ured  a  seaU 
or  of  the  care  with  which  ho  preserved  it. 
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1 194.  The  certificate  of  proof  or  acknowledgment,  Cortificut© 
if  made  before  a  Justice  of  the  Peace,  when  used  in  Jf  ^j^g^j-'^^ 
any  county  other  than  that  in  which  he  resides,  must  i^M^"^ 
be  accompanied  by  a  certificate  under  the  hand  and 

seal  of  the  Clerk  of  the  county  in  which  the  Justice 
resides,  setting  forth  that  such  Justice,  at  the  time  of 
taking  such  proof  or  acknowledgment,  was  authorized 
to  take  the  same,  and  that  the  Clerk  is  acquainted  with 
his  handwriting,  and  believes  that  the  signature  to  the 
original  certificate  is  genuine. 

1195.  Proof  pf  the  execution  of  an  instrument,  Proof  of 

execution, 

when  not  acknowledged,  may  be  made  either:  how  made. 

1.  By  the  party  executing  it,  or  either  of  them;  or, 

2.  By  a  subscribing  witness;  or, 

3.  By  other  witnesses,  in  cases  mentioned  in  Section 
1198. 

1196.  K  by  a  subscribino:  witness,  such  witness  Witness 
must  be  personally  known  to  the  officer  taking  the  personally 

1  •/  o  known  to 

proof  to  be  the  person  whose  name  is  subscribed  to  *^®°®^* 
the  instrument  as  a  witness,  or  must  be  proved  to  be 
such  by  the  oath  of  a  credible  witness. 

1 1 97.  The  subscribing  witness  must  prove  that  the  Witness 

,  .  must 

person  whose  name  is  subscribed  to  the  instrument  as  prove, 

wnai* 

a  party  is  the  person  described  in  it,  and  that  such  per- 
son executed  it,  and  that  the  witness  subscribed  his 
name  thereto  as  a  witness. 

1198.  The   execution  of  an  instrument  may  be  iiandwrit- 
established  by  proof  of  the  handwriting  of  the  party  be  proved, 

wnen* 

and  of  a  subscribing  witness,  if  there  is  one,  in  the 
following  cases: 

1.  When  the  parties  and  all  the  subscribing  wit- 
nesses are  dead;  or, 

2.  When  the  parties  and  all  the  subscribing  wit- 
nesses are  non-residents  of  the  State;  or, 

3.  When  the  place  of  their  residence  is  unknown  to 
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Same.  the  party  desiring  the  proof,  and  cannot  be  ascertained 
by  the  exercise  of  due  diligence;  or, 

4.  When  the  subscribing  witness  conceals  himself, 
or  cannot  be  found  by  the  officer  by  the  exercise  of 
due  diligence  in  attempting  to  serve  the  subpoena  or 
attachment;  or, 

6.  In  case  of  the  continued  failure  or  refusal  of  the 
witness  to  testify,  for  the  space  of  one  hour,  after  his 
appearance. 

Bvidenco  1199.     The   evidence  taken  under  the  preceding 

must  prove,  .  ^  ^ 

what  section  must  satisfactorily   prove  to  the  officer  the 

following  facts: 

1.  The  existence  of  one  or  more  of  the  conditions 
mentioned  therein;  and, 

2.  That  the  witness  testifying  knew  the  person  whose 
name  purports  to  be  subscribed  to  the  instrument  as  a 
party,  and  is  well  acquainted  with  his  signature,  and 
that  it  is  genuine ;  and, 

3.  That  the  witness  testifying  personally  knew  the 
person  who  subscribed  the  instrument  as  a  witness, 
and  is  well  acquainted  with  his  signature,  and  that  it 
is  genuine;  and, 

4.  The  place  of  residence  of  the  witness;  and, 

5.  That  the  witness  testifying  knew  the  signature  of 
the  person  who  executed  the  instrument,  and  that  his 
signature  is  genuine. 

Certificate  1200.  An  officcr  taking  proof  of  the  execution  of 
any  instrument  must,  in  his  certificate  indorsed  thereon 
or  attached  thereto,  set  forth  all  the  matters  required 
by  law  to  be  done  or  known  by  him,  or  proved  before 
him  on  the  proceeding,  together  with  the  names  of  all 
the  witnesses  examined  before  him,  their  places  of 
residence  respectively,  and  the  substance  of  their 
testimony. 

Note. — No  particular  form  is  necessary.  If  to  a 
certificate  of  proof  by  a  subscribing  witness  of  the 
execution  of  a  deed  the  witness  adds  his  signature,  and 


Civil  Code.  827 

the  officer  adds  the  usual  jurat  to  an  affidavit,  such 
additions  do  not  vitiate  the  certificate,  if,  without  them, 
it  shows  a  substantial  compliance  with  the  statute. — 
"Whitney  vs.  Arnold,  10  Cal.,  p.  531. 

1201.     Officers  authorized  to  take  the  proof  of  Officers 

^  authorized 

instruments  are  authorized  in  such  proceedings:  ^nain 

1.  To  administer  oaths  or  affirmations,  as  prescribed  **^^°*^- 
in  Section  2093,  Code  of  Civil  Procedure; 

2.  To  employ  and  swear  interpreters; 

3.  To  issue  subpoena,  as  prescribed  in  Section  1986, 
Code  of  Civil  Procedure; 

4.  To  punish  for  contempt,  as  prescribed  in  Sections 
1991,  1993,  1994,  Code  of  CiyiL  Procedure. 

The  civil  damages  and  forfeiture  to  the  party 
aggrieved  are  prescribed  in  Section  1992,  Code  of 
Civil  Procedure. 

1208.    When  the  acknowledgment  or  proof  of  the  when 

^  instrumoDt 

execution  of   an  instrument  is  properly  made,  but  i* 

tr      XT       J  7  improperly 

I 

kjoxjlvx,  lo  ouLam  a  juugnienx  cor- 
recting the  certificate. 


defectively  certified,  any  party  interested  may  have  an  S^ty  may 
action  in  the  District  Court  to  obtain  a  judgment  cor-  to^correci**'* 


error. 


1203.  Any  person  interested  under  an  instrument  in  certain 

cases 

entitled  to  be  proved  for  record  may  institute  an  action  parties 

■*■  •'  interested 

in  the  District  Court  against  the   proper  parties  to  /Sd^ent^** 
obtain  a  judgment  proving  such  instrument.  an'ln^ru- 

ment 

1204.  A  certified  copy  of  the  judgment  in  a  pro-  Effect  of 

judgment 

ceeding  instituted  under  either  of  the  two  precedmg  in  such 
sections,  showing  the  proof  of  the  instrument,  and 
attached  thereto,  entitles  such  instrument  to  record, 
with  like  effect  as  if  acknowledged. 

1205.  The  legality  of  the  execution,  acknowledg-  convey- 

n     n  1       /»  ances 

ment,  proof,  form,  or  record  of  any  conveyance  or  heretofore 
other  instrument  made   before   this  Code  goes  into  |°\h™n^ 
eftect,  executed,  acknowledged,  proved,  or  recorded  faw&°* 
is  not  affected  by  anything  contained  in  this  Chapter, 
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Recording, 
and  u 
evidence, 
to  be 
fioyerned 
by  then 
existing 
lawa. 


but  depends  for  its  validity  and  legality  upon  the  laws 
in  force  when  the  act  was  perfonned. 

1206.  All  conveyances  of  real  property  made 
before  this  Code  goes  into  eflfect,  and  acknowledged 
or  proved  according  to  the  laws  in  force  at  the  time  of 
such  making  and  acknowledgment  or  proof,  have  the 
same  force  as  evidence,  and  may  be  recorded  in  the 
same  manner  and  with  the  like  effect,  as  conveyances 
executed  and  acknowledged  in  pursuance  of  this 
Chapter. 

NoTK. — Call  vs.  Hastinfrs,  3  Cal.,  p.  179;  Stafford  vs. 
Lick,  7  Cal.i  p.  479;  Robinson  vs.  McGeOi  9  Cal.,  p.  85. 


Record, 
where  and 
to  whom 
notice. 


ARTICLE    IV. 

EFFECT  OF  RECOBDINQ,  OR  THE  WANT   THEREOF. 

Section  1213.  Record,  where  and  to  whom  notice. 

1214.  Conveyances  to  be  recorded,  or  are  void,  etc. 

1215.  Conveyance  defined. 

1216.  Powers  of  attorney,  how  revoked. 

1217.  Unrecorded  instrument  valid  between  the  parties. 

Note. — ^The  provisions  of  the  various  statutes  con- 
cerning conveyances  which  relate  to  the  effect  as  evi- 
dence of  instruments  acknowledged  or  recorded,  have 
been  placed  and  may  be  found  in  the  Fourth  Pait  of 
the  Code  of  Civil  Procedure. 

1213.  Every  conveyance  of  real  property,  acknowl- 
edged or  proved,  and  certified  and  recorded  as  pre- 
scribed by  law,  from  the  time  it  is  filed  with  the 
Recorder  for  record,  is  constructive  notice  of  the  con- 
tents thereof  to  subsequent  purchaser  and  mortgagees. 

Note. — The  intention  of  the  registration  laws  is  to 
protect  subsequent  purchasers  without  notice,  actual 
or  constructive. — Call  vs.  Hasting^,  3  Cal.,  p.  183.  The 
doctrine  of  constructive  notice  has  always  been  regarded 
as  a  harsh  necessity,  and  the  statutes  which  create  it 
have  always  been  subject  to  the  most  rigid  construction. 
Chamberlain  vs.  Bell,  7  Cal.,  p.  294;  Call  vs.  Hastings, 
3  Cal.,  p.  183. 

In  Mesick  vs.  SunderlRnd  (6  Cal.,  p.  315)  it  was  held 
that  the  Recording  Act  of  this  State  was  designed  to 
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establish  one  eystem  of  notices,  by  which  every  one 
would  be  able  to  ascertain  what  incumbrances  existed 
upon  real  estate,  and  by  affording  a  convenient  depos- 
itory for  liens  and  conveyances  of  land  (to  which  all 
might  have  access)  substitute  the  constructive  notice, 
thus  established  by  operation  of  law,  in  place  of  all 
other  kinds  of  Botice.  That  at  common  law  the  regis- 
try of  a  deed  is  not  even  prima  facie  evidence  of  title, 
and  imports  no  notice  whatever,  and  the  purchaser  is 
put  upon  inquiry  in  every  case;  that  the  inconvenience 
arising  from  the  English  rule  upon  this  subject  induced 
the  passage  of  registry  laws  in  every  State  in  the 
Union,  the  intention  being  to  do  away  with  all  notice 
other  than  that  given  by  statute,  except,  probably, 
actual  notice  in  fact,  attended  with  such  circumstances 
as  amount  to  fraud  on  the  part  of  the  purchaser. 

In  Stafford  vs.  Lick  (7  Cal.,  p.  489)  Chief  Justice  Mur- 
ray, in  commenting  upon  the  case  of  Mesick  vs.  Sun- 
derland, says:  **In  that  (case)  we  expressly  held  that 
the  statute  did  not  do  away  with  notice  in  fact^  but  only 
constructive  notice,  as  to  those  instruments  required  to 
be  recorded,  so  that  the  doctrine  of  notice  of  title,  aris- 
ing from  possession,  no  longer  obtained.  But  we  no- 
where said  that  possession,  together  with  another  fact, 
might  not  be  admitted  in  evidence  for  the  purpose  of 
establishing  fraud  or  notice  in  fact.  Such,  on  the 
other  hand,  was  our  understanding  of  the  case;  and  in 
the  present  case  we  think  it  would  be  proper  to  admit 
evidence  of  possession,  as  a  fact  tending  to  establish 
notice  of  title,  though  not  a  fact  from  which  notice 
would  follow  as  a  conclusion  of  law.'*  Says  Justice 
Rhodes,  in  Fair  vs.  Stevenot,  29  CaU,  p.  488:  *'No 
case  has  heretofore  been  before  the  Court  requiring  a 
decision  of  the  precise  question  now  presented.  Notice 
of  the  existence  of  a  deed  is  of  two  kinds — actual  or 
constructive.  Neither  the  cases  nor  the  text  writers 
altogether  agree  in  their  classiUcation  of  notices.  In 
most  cases,  all  descriptions  of  notices,  except  positive — 
those  in  which  the  knowledge  of  the  deed  is  brought 
directly  home  to  the  party — are  held  to  be  included 
among  constructive  notices;  but  in  others,  all  notices 
that  are  not  deduced  as  conclusive  presumptions  of  law 
arising  from  a  given  state  of  facts,  are  considered  to 
fkll  within  the  class  of  actual  notices. — Sto.  Eq.  Juris., 
Sec.  399;  Dey  vs.  Dunham,  2  Johns.  Ch.  R.,  p.  182; 
Grimstone  vs.  Carter,  3  Paige,  p.  421;  Jackson  vs. Van 
Valkenberg,  8  Cow.,  p.  260;   Tuttle  vs.  Jackson,  6 
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Wend.,  p.  213;  and  see,  also,  "Williamson  vs.  Brown, 
15  N.  Y.,  p.  354,  in  which  Mr.  Justice  Selden  ably 
reviews  the  authorities  on  this  question. 

A  recorded  deed  is  an  instance  of  constructive  notice, 
and  upon  proof  being  made  that  it  has  been  duly  re- 
corded, the  presumption  of  notice  to  tiie  subsequent 
purchaser  arises,  and  the  presumption  is  a  conclusive 
presumption  of  law,  and  no  opposing  evidence  Is  admis- 
sible. But  whether  the  notice  of  the  unrecorded  deed, 
implied  from  the  fact  of  possession  of  the  premises  by 
the  grantee,  may  properly  be  included  within  the  one 
or  the  other  of  the  kinds  of  notice,  it  could  not  be  main- 
tained, nor  is  it  in  any  case  said  that  upon  proof  of  such 
possession  the  opposite  party  is  precluded,  as  in  the  case 
of  the  recorded  deed,  from  offering  any  evidence  to  re- 
pel the  implication  of  notice,  nor  that  the  implication 
arises  from  the  single  fact  of  possession,  independent  of 
any  other  facts  in  the  case.  If  this  be  true,  the  pre- 
sumption is  not  a  conclusive  presumption;  and  the  fact 
of  possession  is  only  evidence  tending  to  prove  notice. 
Neither  the  recorded  deed,  in  the  one  case,  nor  the  pos- 
session of  the  grantee  of  the  unrecorded  deed  in  the  other, 
is  the  ultimate  fact,  but  notice  is  the  ultimate  fact  to  bo 
established  by  the  evidence.  Upon  proof  being  made 
of  the  record  of  the  deed,  the  notice  necessarily  results 
by  operation  of  law;  but  not  so  upon  proof  of  posses- 
sion, for  the  possession  may  be  taken  and  held  in  such 
various  modes,  and  accompanied  by  so  many  qualifying 
circumstances,  that  each  case  must  depend  upon  its  own 
peculiar  features,  and  therefore  proof  of  possession  is 
not  of  itself  decisive  without  regard  to  the  other  facts 
of  the  ca^e.  This  becomes  apparent  upon  noticing  one 
of  the  many  cases  that  will  readily  occur  to  the  mind. 
The  general  rule  is — except  in  cases  of  conclusive  pre- 
sumptions, like  the  recorded  deed,  actual  notice  of  the 
deed  to  the  agent  of  the  subsequent  purchaser,  the  re- 
cital in  his  deed  of  a  former  deed,  etc. — that  whatever 
puts  the  party  upon  inquiry,  provided  inquiry  becomes 
his  duty,  is  in  judgment  of  law  notice  to  him.  Take 
the  case  where  the  holder  of  the  unrecorded  deed  is 
personally  in  the  open,  notorious,  and  exclusive  posses- 
sion of  the  premises,  and  who,  upon  inquiry  being  made 
as  to  his  title,  asserts  a  claim  derived  from  a  hostile 
source;  or,  the  case  where  the  person  apparently  in 
possession  is  subsequently  shown  to  be  the  servant  of 
the  owner,  and  who  refuses  to  answer  any  inquiry 
concerning  the  title  by  which  he  holds;  in  neither  case 
will  notice  be  implied.  And  so  in  every  case,  where 
possession  in  any  of  its  various  characters  is  proven,  if 
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the  fisicts  of  the  case  are  not  sufficiently  certain  as  to 
time,  place,  persons,  and  circumstances,  to  put  the 
subsequent  purchaser  upon  inquiry;  or,  if,  after  having 
pursued  the  inquiry  with  proper  diligence  be  fails  to 
attain  the  knowledge  of  the  unrecorded  deed,  notice 
will  not  be  presumed.  I^otice,  therefore,  is  the  ulti- 
mate fact  to  be  proven,  and  possession  is  evidence  upon 
that  issue,  and  it  may  or  may  not  be  sufficient,  accord- 
ing to  the  circumstances  of  the  paiticular  case;  it  being 
understood,  of  course,  that  the  open,  notorious,  and 
exclusive  possession  of  the  prior  purchaser  is  sufficient 
to  put  the  subsequent  purchaser  upon  inquiry,  and  from 
that  fact  alone  notice  of  the  unrecorded  deed  should  be 
found,  unless  he  shows  that  he  pursued  the  inquiry  with 
proper  diligence,  and  failed  to  attain  knowledge  of  the 
deed. — See  Kendall  vs.  Lawrence,  22  Pick.,  p.  544; 
Bell  vs.  Twilight,  2  Foster,  N.  H.,  p.  518;  McMechan 
vs.  Griffing,  3  Pick.,  p.  155;  Williamson  vs.  Brown,  15 
N.  Y.,  p.  354.  It  was  held  in  Hunter  vs.  Watson,  12 
Cal.,  p.  376,  **  that  the  open,  notorious  possession  of  real 
estate  by  one  having  an  unrecorded  deed  for  it,  is  evi- 
dence of  notice  to  a  subsequent  purchaser  of  the  first 
vendee's  title."  And  it  was  so  decided,  also,  in  Staf- 
ford vs.  Lick,  7  Cal.,  p.  489.  Mr.  Chief  Justice  Field 
says,  in  Lestrade  vs.  Barth,  19  Cal.,  p.  676:  "This pos- 
session and  occupation  were  sufficient  to  put  the  pur- 
chaser upon  inquiry  as  to  the  interest,  legal  or  equitable, 
which  the  defendant  held  in  the  premises,  and  that  in- 
quiry should  have  been  made  of  the  defendant  thus  in 
the  possession  and  occupation.**  It  is  not  said,  how- 
ever, that  the  possession  was  per  se  notice,  and  if  it 
could  be  so  hold  the  inquiry  incumbent  upon  him  would 
be  useless,  for  he  would  be  chargeable  with  notice, 
whether  the  inquiry  could  or  could  not  result  in  a  dis- 
covery of  the  real  facts  of  the  case.  In  Dutton  vs. 
Warschauer,  21  Cal.,  p.  627,  some  of  the  language  of 
the  Chief  Justice  is  broad  enough  to  express  the  idea 
that  possession  amounted  to  notice,  but  the  context 
clearly  shows,  as  docs  the  concurring  opinion  of  Mr. 
Justice  Norton,  that  it  was  only  intended  to  be  said 
that  the  possession  of  the  defendant  in  the  case,  open, 
notorious,  and  exclusive  as  it  was  found  to  have  been, 
was  sufficient  to  put  the  subsequent  purchaser  upon 
inquiry  as  to  the  interest  held  by  the  defendant. 

Says  the  same  learned  Justice,  in  delivering  the 
opinion  of  the  Court  in  Smith  vs.  Yule,  31  Cal.,  p.  183: 
"The  ground  upon  which  the  holder  of  the  unrecorded 
conveyance  is  permitted  to  prevail  over  a  subsequent 
purchaser  who  has  recorded  his  conveyance  according 
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to  statute,  is  that  it  was  fraudulent  in  him  to  take  and 
register  a  conveyance  to  the  prejudice  of  the  known 
title  of  another.    And  as  fraud  will  not  be  presumed, 
but  must  be  proven,  the  notice,  whether  actual  or  con- 
structive,  of  the  unrecorded   conveyance,    must   be 
clearly  shown  before  the  exception  established  by  the 
Courts  to  the  Registration  Act  will  be  permitted  to 
prevail.    Inquiry  does  not  become  a  duty  where  the 
apparent  possession  is  consistent  with  the  title  appear- 
ing of  record.    The  subsequent  purchaser  cannot  be 
said  in  such  case  to  have  either  neglected  or  refused  to 
make  inquiry  for  a  title  not  appearing  of  record,  for 
none  was  suggested  by  the  apparent  possession,  and 
therefore  for  his  failure  he  cannot  be  adjudged  guilty 
of  fraud.    Where  the  vendor  is  in  the  apparent  pos- 
session,-  the  subsequent  purchaser,  finding  the  title  of 
record  in  the  vendor,  is  put  upon  no  further  inquiry, 
because  the  possession  appears  to  be  according  to  the 
title;  and  if  at  the  same  time  another  person  is  also  in 
pos^^ssion,  there  is  no  presumption  of  title  in  him 
incontiistent  with  that  found  in  the  vendor.    In  Billin^- 
ton  vs.  Welsh,  5  Bin.,  p.  132,  the  vendor  sold  by  parol 
a  part  of  a  tract  of  land,  and  put  the  vendee  in  pos- 
session, and  retained  possession  of  the  remainder  of  the 
tract;  and  it  was  held  that  there  was  nothing  to  distin- 
guish the  possession  of  the  vendee  from  that  of  the 
vendor,  it  would  not  impart  notice  to  the  subsequent 
purchaser.    The  vendor  had  erected  a  forge,  gristmill, 
and  sawmill,  with  a  number  of  houses  such  as  are 
usually  connected  with  works  of  that  kind,  and  the 
vendee  had  possession  of  only  a  small  portion  of  land 
at  no  great  distance  from  the  iron  works;  and  the  Court 
thought  that  *it  would  naturally  occur  to  a  person 
noticing  the  forge,  mills,  and  adjacent  buildings  and 
inclosures  that  they  all  belonged  to  the  proprietors  of 
the  works.*    This  leads  us  to  the  only  remaining  point 
made  by  the  defendants  on  the  reargument  that  we 
shall  notice.    It  is  insisted  that  the  possession  of  the 
first  vendee  must  be  not  only  open  and  notorious,  but 
also  exclusive.    This  appears  to  have  been  the  view  of 
this  Court  in  all  the   later  cases. — See  Lestr^de  vs. 
Barth,  19  Cal.,  p.  675;  Button  vs.  Warschauer,  21  Cal., 
p.  627;  Fair  vs.  Stevenot,  29  Cal.,*p.  486.    And  the 
doctrine  is  very  uniformly  sustained  by  current  author- 
ity.—McMechan  vs.  Grifiing,  3  Pick.,  p.  149;  Kendall 
vs.  Lawrence,  22  Pick.,  p.  542;  Hnwrick  vs.  Powell,  5 
Bin.,  p.  132;  Hewes  vs.  Wiswell,  8  Greenleaf,  p.  98; 
Butler  vs.  Stevens,  26  Maine,  p.  484;    Le  Neve  vs. 
Le  Neve,  2  l^ead.  Cases  in  Eq.    The  regret  has  often 
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and  justly  been  expressed  that  the  plain  rule  of  the 
statute  was  ever  departed  from,  or  that,  if  any  excep- 
tion was  made,  it  had  not  been  confined  to  cases  of 
actual  notice  broupfht  directly  home  to  the  persons  to 
be  charged;  but  as  it  has  been  made  to  include  notices 
implied  from  the  possession  of  the  prior  purchasers,  the 
remedy,  if  any  is  needed,  is  with  the  Legislature;  but 
the  Court  will  confine  the  exception  to  cases  of  open, 
notorious,  and  exclusive  possession,  to  the  exclusion, 
at  least,  of  the  grantor.  The  subsequent  purchaser  is 
not  justly  chargeable  with  fraud  in  failing  to  make 
inquiry  for  a  prior  unrecorded  conveyance,  unless  there 
is  some  fact  or  circumstance  apparent  to  his  observation 
calculated  to  excite  the  suspicion  of  a  prudent  man  deal- 
ing with  the  property,  that  a  prior  conveyance  had  been 
made.  The  existence  of  such  a  conveyance  would  not 
be  suggested  by  the  possession  of  a  third  person,  while 
the  vendor  held  the  title  appearing  of  record,  and  was 
in  the  apparent  possession.  The  notice  is  limited  by 
the  terms  of  the  section  to  subsequent  purchasers  and 
mortgagees. — Dennis  vs.  Burritt^  6  Cal.,  p.  670;  Rose 
vs.  Munie,  4  Cal.,  p.  173;  Chamberlain  vs.  Bell,  7  Cal., 
p.  294;  McCabe  vs.  Grey,  20  Cal.,  p.  516." 

What  Will  Impart  Notice. — A  Sherijps  dupli- 
cate certificate  of  sale,  deposited  by  the  Sheriff  with 
the  Recorder  of  the  proper  county,  indorsed  "filed," 
recorded  in  the  Book  of  Deeds,  and  regularly  indexed  as 
a  deed,  and  afterwards  placed  in  a  file  of  recorded 
deeds,  whore  it  remained  for  ten  years  before  the  trial, 
was  held  in  Page  vs.  Rogers,  31  Cal.,  p.  293,  to  impart 
notice  to  subsequent  purchasers. 

The  record  of  a  deed  acknowledged  before  an  ofificer 
not  authorized  to  take  acknowledgments,  copied  into  a 
proper  book  of  record  prior  to  the  passage  of  the  Act  of 
April  thirtieth,  eighteen  hundred  and  sixty,  "supple- 
mentary to  an  Act  entitled  an  Act  concerning  convey- 
ances," was,  in  Wallace  vs.  Moody,  26  Cal.,  p.  387, 
held  to  impart  notice  of  its  contents  to  purchasers  and 
incumbrancers  subsequent  to  the  passage  of  the  Act. 
See,  also,  McMinn  vs.  0*Conner,  27  Cal.,  p.  245. 

A  mortgage  containing  a  power  of  sale,  recorded  in 
the  Book  of  Records  of  Mortgages,  imparts  notice  of  its 
contents,  both  as  a  mortgage  and  as  a  power  of  attor- 
ney.— Fogarty  vs.  Sawyer,  23  Cal.,  p.  570. 

What  Will  Not  Impart  J^othztl.— Executory 
contracts  recorded,  held  not  to  impart  notice  in  Mesick 
vs.  Sunderland,  6  Cal.,  p.  297. 

Description  Omitted. — Deed  so  recorded  does  not 
impart  notice. — Chamberlain  vs.  Bell,  7  Cal.,  p.  292. 
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Records,  in  Pencil, — Record  of  a  map  so  made  held 
invalid  in  Caldwell  vs.  Center,  30  Cal.,  p.  539. 

Defective  Acknowledgments, — See  note  to  Sec.  1189. 

Want  of  Acknowledgment. — See  Kacouillat  vs.  San- 
86 vain,  32  Cal.,  p.  376. 

Convoy-  1214.     Everv  conveyance   of  real  property  other 

ancos  to  bo  ^  '^  ... 

oraro void   ^^^  ^  Icasc  for  a  term  not  exceeding  one  year,  is  void 

®^®*  as  against  any  subsequent  purchaser  or  mortgagee  of 

the  same  property,  or  any  part  thereof,  in  good  faith 

and  for  a  vahiable  consideration,  whose  conveyance  is 

first  duly  recorded. 

Note. — The  language  of  the  twenty-fourth  section 
of  the  Recordation  Act  of  eighteen  hundred  and  fifty, 
as  amended  in  eighteen  hundred  and  fifty-five,  is  a« 
follows:  "Every  conveyance  of  real  estate,  and  every 
instrument  of  writing  setting  forth  an  agreement  to 
convey  any  real  estate,  or  whereby  any  real  estate  may 
be  afiTected,  proved,  acknowledged,  and  certified  in  the 
manner  prescribed  in  this  Act  to  operate  as  notice  to 
third  persons,  shall  be  recorded  in  tlie  oflSce  of  the 
Recorder  of  the  county  in  which  such  real  estate  is  sit- 
uated, but  sffall  be  valid  and  binding  between  the  par- 
ties thereto,  without  such  record."  Xhe  twenty-sixth 
section  is  as  follows:  "Every conveyance  of  real  estate 
within  this  State,  hereafter  made,  which  shall  not  be 
recorded  as  provided  in  this  Act,  shall  be  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for 
valuable  consideration-,  of  the  same  real  estate,  or  any 
portion  thereof,  where  his  ow^n  conveyance  shall  be  first 
duly  recorded.*'  (The  principles  involved  in  the  sec- 
tions cited  are  found  in  Sees.  1213, 1214, 1215,  and  1217 
of  this  Code.) 

In  considering  the  proper  construction  of  the  twenty- 
fourth  and  twenty-sixth  sections  of  the  Recordation 
Act,  Mr.  .Justice  Baldwin,  in  Hunter  vs.  Wilson  (12 
Cal.,  p.  373),  observes :  "  That  the  Legislature  designed, 
•  in  the  twenty-fourth  section,  to  hold  that  the  recording 

of  the  deed  was  necessary  to  give  notice  of  it  to  third 
persons,  and  supposed  that  the  want  of  such  notice  in- 
validated the  deed  as  to  them;  but  that  afterwards  the 
twenty-sixth  section  was  inserted,  which  was  intended 
to  qualify  and  limit  the  eflTect  of  this  provision.  The 
twenty-sixth  section  is  taken  from  the  legislation  of 
New  York  on  that  subject,  and  is  in  the  words  of  a 
section  of  a  statute  of  that  State.  Taking  both  sec- 
tions together,  it  seems  evident  that  the  true  constnjc- 
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tion  is,  that  the  failure  of  a  p^antee  to  record  a  deed 
does  not  absolutely  and  without  exception  void  the 
deed  as  to  third  persons;  for,  if  it  did,  it  is  impossible 
to  give  effect  to  the  words  *  bona  fide  purchaser  for  a  . 
valuable  consideration/  The  failure  to  register  only 
protects  this  class  of  persona.  Under  the  registration 
laws  of  England  and  the  American  States  (which  did 
not  contain  this  limitation)  Courts  of  Equity  engrafted 
this  exception,  and  held,  in  numerous  cases,  that  the 
purchaser  of  lands,  knowing  them  to  have  been  before 
sold  by  the  vendor,  though  the  deed  was  not  recorded, 
was  not  within  the  protection  of  the  statute.  (See  10 
Johns.,  p.  457.)  The  Irish  Registry  Act  makes  no  ex- 
ception or  qualification,  but  the  record  is  the  only 
notice;  and,  in  some  of  the  States — Massachusetts, 
Maine,  and  perhaps  others — actual  notice  is  the  only 
substitute  for  the  notice  by  the  registry. 

"  The  question  arises,  who  is  a  batia  fide  purchaser, 
or  what  is  a  bcniafide  purchase?  And  this  inquiry  has 
been  the  fruitful  source  of  difficulty,  and  contention, 
and  conflicting  decision.  A  priori^  it  might,  perhaps, 
be  considered  not  a  little  difficult  to  say  that  a  party 
buying  land  in  the  possession  of  another  must  neces- 
aarily  be  a  fraudulent  purchaser,  especially  when  he 
buys  with  record  proof  before  him  of  the  ownership  of 
his  vendor.  It  could  scarcely  be  held  that  such  a  pur- 
chaser must  necessarily  know  that  the  vendor  had  no 
title,  and  that  the  possessor  had.  Some  of  the  cases 
hold  that  mere  possession  is  actual  notice,  and  will  not 
suffer  any  proof  to  be  made  to  the  contrary;  others,  and 
perhaps  the  greater  number,  hold  that  it  is  only  pre- 
sumption of  notice,  which  may  be  rebutted;  and  others, 
again,  hold  that  the  possession  is  not  so  much  notice  of 
the  title  of  the  holder  as  a  circumstance  which  should 
put  the  purchaser  on  inquiry,  and  if  he  fails  to  inquire, 
he  is  no  more  protected  than  if  he  had  inquired  and 
ascertained  the  fact. 

"  In  New  York  the  cases  are  by  no  means  harmonious, 
the  earlier  cases  holding  with  more  strictness  to  the 
doctrine  of  notice  than  those  of  a  later  date.  It  must 
be  conceded,  however,  that  the  authorities,  not  only  in 
New  York,  but  elsewhere,  are  overwhelming  to  the 
IX)int  that  possession  is  proof  of  notice — whether  prima 
facie  or  absolute,  it  is  not  necessary  to  inquire  here — of 
the  title  of  the  posscss-or.  This  is  the  doctrine  of  the 
Supreme  Court  of  the  United  States,  and  of  every 
Stiite  in  the  Union,  with  three  or  four  exceptions.  It 
is  urged  against  this  array  of  authority,  that  this  mat- 
ter of  possession  is  a  fact,  not  a  principle;  that  the  fact         * 
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must  have  its  force  in  different  States  or  places,  accord- 
inf(  to  circumstances;  that  this  fact  in  England  or  Mas- 
sachusetts, owing  to  local  circumstances,  has  a  signifi- 
cance which  is  denied  by  the  circumstances  prevailing 
here;  that  in  the  older  States  titles  are  settled  and  easily 
understood,  but  that  the  reverse  of  this  stable  condition 
of  affairs  characterizes  our  younger  and  unsettled  State; 
and  that,  besides  this,  we  have  a  statute  unknown  to 
those  States,  allowing  the  purchase  of  land  in  adverse 
possession;  that,  in  addition  to  this,  much  of  the  real 
estate  of  the  country  is  held  by  disputed  titles,  and  no 
considerable  jwrtion  by  no  pretense  of  it.  The  force 
of  this  argument  is  conceded;  but  something  may  be 
urged  on  the  other  side.  Some  latitude  should  proba- 
bly be  indulged  in  a  new  State,  whose  people,  hastily 
gathered  together,  are,  many  of  them,  unfamiliar  with 
their  own  laws;  and  it  is  not  strange  that,  under  the 
peculiar  circumstances  which  surround  them,  great 
negligence  and  laxity  in  the  transaction  of  business, 
both  in  individuals  and  public  officers,  prevailed;  and 
hence  much  that  may  be  attributed  to  ignorance,  care- 
lessness, and  accident  prevented  the  preservation  and 
protection  of  land  titles.  But,  besides  this,  we  do  not 
see  enough  in  these  suggestions  to  induce  us  to  disre- 
gard an  array  of  authority  so  formidable. 

"  We  acknowledge  the  weight  of  the  consideration  of 
public  policy  which  suggests  that  land  titles  should  bo 
made  to  depend  upon  written  and  record  proof,  with 
few  exceptions,  and  to  leave  as  little  to  parol  proof  as 
possible;  and  especially  do  we  acknowledge  the  para- 
mount importance  of  establishing  clear,  precise,  and 
definite  rules  in  respect  to  contracts  and  property;  such 
rules  as  furnish  of  themselves  authentic  guides  to 
Courts  and  juries,  and  give  to  the  citizen  certain  ideas 
of  his  rights,  and  leave  as  little  as  possible  to  litigation 
or  the  discretion  of  the  Judge.  But  this  policy  ad- 
dresses itself  to  the  Legislature,  and  we  cannot  give 
effect  to  it  in  this  case,  in  the  face  of  a  clear  persuasion 
that  the  law,  as  it  is  written,  is  otherwise.  We  must, 
therefore,  hold,  in  obedience  to  this  authority,  that  the 
open,  notorious  possession  of  real  estate,  by  one  having 
an  unrecorded  deed  for  it,  is  evidence  of  notice  to  a 
subsequent  purchased  of  the  first  vendee's  title.  To 
guard  against  misapprehension^  we  say  that  the  pos- 
session must  exist  at  the  time  of  the  acquisition  of 
title  or  deed  of  the  subsequent  vendee^  from  the  com- 
mon vendor.** 

A  judgment  creditor  purchasing  at  his  own  sale, 
without  notice,  is  a  bona  fide  purchaser  within  the  act. — 
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Hunter  vs.  Watson,  12  Cal.,  p.  363.  Judgment  cred- 
itors of  a  vendor  in  a  deed,  who  became  such  after  the 
execution  and  delivery  of  the  deed,  cannot  object  that 
the  deed  was  not  on  record,  unless  a  sale  has  been  made 
under  such  judgment  before  the  deed  is  recorded.  But 
if  a  sale  under  the  judgment"  takes  place  before  such 
deed  is  recorded,  the  purchasers  at  such  sale,  without 
notice,  actual  or  constructive,  of  the  deed,  may  invoke 
the  protection  of  the  Begistry  Act. — Pixley  vs.  Hig- 
gins,  15  Gal.,  p.  127. 

1215.  The  term  "  conveyance,*'  as  used  in  Sections  Convey- 

aooe 

1213  and  1214,  embraces  every  instrument  in  writing  defined. 
by  which  any  estate  or  interest  in  real  property  is  cre- 
ated, aliened,  mortgaged,  or  incumbered,  or  by  which 
the  title  to  any  real  property  may  be  affected,  except 
wills. 

1216.  No  instrument  containing  a  power  to  convey  Powen  of 
or  execute  instruments  affecting  real  property,  which  ^o^.  , ' 
has  been  recorded,  is  revoked  by  any  act  of  the  party 

by  whom  it  was  executed,  unless  the  instrument  con- 
taining such  revocation  is  also  acknowledged  or  proved, 
certified  and  recorded,  in  the  same  office  in  which  the 
instrument  containing  the  power  was  recorded. 

1217.  An  unrecorded  instrument  is  valid  as  be-  Unre- 

oorded 

tween  the  parties  thereto  and  those  who  have  notice  instrumeot 

f>)Prpnf  between 

Note. — Based  on  "  Conveyances,"  Sections  24,  25, 
28. — Landers  et  al.  vs.  Bolton,  26  Gal.,  p.  893;  see,  also, 
Notes  to  Sections  1218  and  1214.  But  it  must  be  borne 
in  mind  that  the  provisions  of  this  section  do  not  apply 
to  conveyances  by  married  women.  Such  conveyances 
have  no  validity,  unless  duly  acknowledged. — See  Sec- 
tion 1187. 


CHAPTER  V. 

UNLAWFUL    TRANSFERS. 


Section  1227.  Certain  instruments  void  against  purchasers,  etc. 

1228.  Not  void  against  purchase?  having  notice,  unless  fraud 
is  mutual. 

43 


338 


Civil  Code. 


Section  1229.  Power  to  revokei  when  deemed  executed. 

1230.  Same. 

1231.  Other  provisions. 


Certain 
inatra- 
ments  yoid 
Against 


1227.  Every  instrument,  other  than  a  will,  aflfect- 
ing  an  estate  in  real  property,  including  every  charge 
purchaaers,  ^pQ^  j^^^l  property,  or  upon  its  rents  or  profits,  made 
with  intent  to  defraud  prior  or  subsequent  purchasers 
thereof,  or  incumbrancers  thereon,  is  void  as  against 
every  purchaser  or  incumbrancer,  for  value,  of  the 
same  property,  or  the  rents  or  profits  thereof. 

Note. — Smith  vs.  Morse,  2  Cal.,  p.  524.  The  law  is 
well  settled,  that  a  conveyance  made  with  intent  to 
defraud  creditors  is  void;  though  there  may  have  been 
a  full  and  valuable  consideration  paid  therefor,  the 
fraud  taints  and  vitiates  it. — Swinford  vs.  Rogers,  23 
Cal.,  p.  236;  1  Story's  Eq.,  Sec.  369.  And  it  will  not 
be  allowed  to  stand,  even  as  security  for  advances  actu- 
ally made. — Goodwin  vs.  Hammond,  13  Cal.,  p.  170. 
The  same  rule  would  seem  applicable  to  conveyances 
made  with  intent  to  defraud  purchasers^  etc.  Where 
the  sale  and  conveyance  of  property  is  but  one  trans- 
action, and  the  sale  is  fraudulent  as  to  part  of  the  prop- 
erty, the  Court  is  justifiable  in  holding  the  whole  trans- 
action fraudulent  and  void. — Swinford  vs.  Eogors,  23 
Cal.,  p.  236;  McKenty  vs.  Gladwin,  10  Cal.,  p.  228; 
Seales  vs.  Scott,  13  Cal.,  p.  78. 


Not  void 

«cainst 

purchaser 

kaving 

notice, 

anlasfl 

fraud  is 

jDutual. 


Power  to 

revoke, 

when 

deemed 

executed. 


1228.  No  instrument  is  to  be  avoided  under  the 
last  section,  in  favor  of  a  subsequent  purchaser  or 
incumbrancer  having  notice  thereof  at  the  time  his 
purchase  was  made,  or  his  hen  acquired,  unless  the 
person  in  whose  favor  the  instrument  was  made  was 
privy  to  the  fraud  intended. 

I^OTE.— statutes  1850,  p.  266,  Sec.  2. 

1229.  Where  a  power  to  revoke  or  modify  an  in- 
strument affecting  the  title  to,  or  the  enjoyment  of,  an 
estate  in  real  property,  is  reserved  to  the  grantor,  or 
given  to  any  other  person,  a  subsequent  grant  of,  or 
charge  upon,  the  estate,  by  the  person  having  the 
power  of  revocation,  in  favor  of  a  purchaser  or  incum- 
brancer for  value,  operates  as  a  revocation  of  the  origi- 
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nal  instrument,  to  the  extent  of  the  power,  in  fevor^of 
such  purchaser  or  incumbrancer. 

NoTB.— Statutes  1850,  p.  266,  Sec.  4. 

1 230.  Where  a  person  having  a  power  of  revoca-  same, 
tion,  within  the  provisions  of  the  last  section,  is  not 
entitled  to  execute  it  until  after  the  time  at  which  he 
makes  such  a  grant  or  charge  as  is  described  in  that 
section,  the  power  is  deemed  to  be  executed  as  soon 

as  he  is  entitled  to  execute  it. 

NoTJC.— Statutes  1850,  p.  266,  Sec.  5. 

1231.  Other  provisions  concerning  unlawful  trans-  other, 
fers  are  contained  in  Part  II,  Division  Fourth,  of  this 
Cbde,  concerning  the  Special  Relations  of  Debtor  and 
Creditor. 


TITLE    V. 

HOMESTEADS. 


Chapter  I.  General  Provisions. 

II.  Homestead  of  the  Head  of  a  Family. 
in.  Homestead  of  Other  Persons. 


CHAPTER  L 

GENERAL   PROVISIONS. 


SscTiON  1237.  Homestead,  of  what  it  oonsists. 
1238.  From  what  it  may  be  carved. 
1289.  From  what  not. 

1240.  Exempt  from  forced  sale. 

1241.  Subject  to,  when. 

1242.  How  conveyed  or  incumbered. 

1243.  How  abandoned. 

1244.  Same. 

1245.  Proceedings  on  execution  against  homestead. 

1246.  Same. 
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SxcTioy  1247.  Same. 

1248.  Same. 

1249.  Same. 

1250.  Same. 

1251.  Same. 

1252.  Same. 

1253.  Same. 

1254.  Same. 

1255.  Same. 

1256.  Same. 

1257.  After  sale,  money  equal  to  homestead  exemption  pro- 

tected. 

1258.  Compensation  of  appraisers. 

1259.  Costs. 

1260.  Who  may  select  homestead,  value  of. 

1261.  Head  of  family  defined. 

Home-^  1237.     The  homestead   consiets  of  a  quantity  of 

stead,  of  ±  f 

what  it        land,  on  which  the  claimant  resides,  selected  as  in  this 
Title  provided. 

Note.— Const.,  Art.  XI,  Sec.  15;  Stats.  1851,  p.  296, 
Sec.  1;  1860,  p.  811,  Sec.  1;  Estate  of  Delaney,  37  Cal., 
p.  176;  Cooke  vs.  McChristian,  4  Cal.,  p.  23;  Taylor 
vs.  Hargous,  4  Cal.,  p.  268;  Holden  ys.  Pumey,  6  Cal., 
p.  234;  Moss  vs.  Warner,  10  Cal.,  p.  296;  Benedict  vs. 
Bunnell,  7  Cal.,  p.  245;  Mann  vs.  Rogers,  35  Cal.,  p. 
316;  Ackley  vs.  Chamberlain,  16  Cal.,  p.  181. 

Both  in  the  Constitution  and  in  the  statute  the  word 
'* homestead"  is  used  in  its  ordinary  or  popular  sense; 
or,  in  other  words,  its  legal  sense  is  also  its  popular 
sense.  It  represents  the  dwelling  house,  at  which  the 
family  resides,  with  the  usual  and  customary  appurte- 
nances, including  outbuildings  of  every  kind  necessary 
or  convenient  for  family  use,  and  lands  used  for  the 
purposes  thereof.  If  situated  in  the  country,  it  may 
include  a  garden  or  fkrm.  If  situated  in  a  city  or  town, 
it  may  include  one  or  more  lots,  or  one  or  more  blocks. 
In  either  case  it  is  unlimited  by  extent  merely.  It  need 
not  be  in  a  compact  body;  on  the  contrary,  it  may  be 
intersected  by  highways,  streets,  or  alleys.  Neither  is 
it  circumscribed  by  fences  merely.  In  respect  to  quan- 
tity, by  itself  considered,  it  is  unlimited,  whether  in 
town  or  country.  In  short,  the  only  tests  are  use  and 
value.  The  former  is  both  abstract  and  statutory,  the 
latter  statutory  only.  Whatever  is  used,  being  either 
necessary  or  convenient,  as  a  place  of  residence  for  the 
family,  as  contradistinguished  from  a  place  of  business, 
constitutes  the  homestead,  subjeot  to  the  statutory  limit 
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as  to  Talue.  If,  however,  it  is  also  used  as  a  place  of 
business  by  the  family,  which  frequently  happens,  it 
may  not  therefore  cease  to  be  a  homestead,  if  it  would 
be  necessary  or  convenient  for  family  use,  independent 
of  the  business.  If  what  is  actually  used  as  a  home- 
stead is  of  greater  value  than  five  thousand  dollars,  the 
excess  is  not  homestead,  under  the  law,  though  so  in 
&ct.  Further  than  this,  in  the  way  of  general  defini- 
tion, it  is  difiicult  to  go,  if  not  impossible.  Whatever 
lies  beyond  must  find  its  demonstration  in  the  peculiar 
facts  of  the  case.  The  homestead  for  which  the  law 
provides  is  not  one  in  name  merely,  but  one  in  fact. 
The  law  is  founded  upon  the  idea  that  it  is  good  for  the 
general  welfare  that  every  family  should  have  a  home, 
a  place  to  abide  in,  a  castle,  where  it  can  find  shelter 
from  financial  disasters  and  protection  against  the  pur- 
suit of  creditors,  who  have  given  credit  with  the  full 
knowledge  that  they  cannot  cross  its  threshold.  But 
it  is  not  founded  upon  the  idea  that  every  family  ought, 
for  the  sake  of  the  general  good,  to  be  allowed  to  hold 
five  thousand  dollars  worth  of  land  free  from  the  touch 
of  honest  creditors,  provided  they  reside  upon  and  use 
some  portion  of  it  as  a  homestead. — Gregg  vs.  Bost- 
wick,  83  Cal.,  p.  228. 

1238.    It  may  be  selected  by  the  claimant  from  any  Prom  what 
land  in  the  possession  of  the  claimant,  or  of  the  hus-  carved.  * 
band  of  the  claimant. 

NoTis.— Stats.  1867-8,  p.  116,  Sees.  1,  3;  Mann  vs. 
Bogers,  35  Cal.,  p.  316.  Under  the  Homestead  Laws 
of  this  State  in  force  prior  to  eighteen  hundred  and 
sixty-eight,  it  was  held  that  a  homestead  could  not  be 
carved  out  of  land  held  in  joint  tenancy,  or  by  tenancy 
in  common. — Wolfe  vs.  Fleischucker,  6  Cal.,  p.  244; 
Reynolds  vs.  Pixley,  6  Cal.,  p.  165;  Elias  vs.  Verdugo, 
27  id.,  p.  418;  Seaton  vs.  Son,  32  Cal.,  p.  481.  The 
statute  of  eighteen  hundred  and  sixty-eight  (Stats.  1867- 
8,  p.  116,)  provided  that  homesteads  might  be  carved 
out  of  land  held  in  joint  tenancy.  In  Spencer  vs. 
Geissman,  37  Cal.,  p.  96,  the  Court  held  that  the  home* 
stead  right  is  impressed  on  the  land  to  the  extent  of  the 
interest  of  the  claimant  in  it,  and  not  on  the  title  merely. 
Under  Sec.  1238,  subject  to  the  limitation  contained 
in  Sec.  1239,  the  right  of  selection  may  be  exercised 
from  any  land  of  which  the  claimant  or  her  husband  is 
possessed.  The  estate  in  the  land  out  of  which  the 
homestead  is  carved  may  be  the  fee,  or  such  an 
interest  as  mere  naked  possession  gives,  or  any  inter- 
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mediate  estate.  The  posBession  maybe  held  by  the 
claimant  alone,  or  in  common,  or  in  joint  tenancy, 
for  possession  of  any  character  is  sufficient.  It  is  the 
'*  home  **  that  is  intended  to  be  protected  to  the  extent 
of  the  rights  which  the  claimant  or  her  husband  has 
m  it. 

From  what       1239.     The  husband  cannot  select  a  homestead 

not 

from  the  separate  property  of  the  wife. 

NoTK. — The  homestead  may  be  selected  by  either 
party  out  of  the  community  property  or  the  separate 
property  of  the  husband. — Gee  vs.  Moore,  14  Cal.,  p. 
172;  Bevalk  vs.  Cramer,  8  Cal.,  p.  66;  Guning  va. 
Doane,  22  Cal.,  p.  638;  Riley  vs.  Pehl,  23  Cal.,  p.  74. 
But  under  the  provisions  of  Sec.  1239  the  wife  alone 
can  impress  the  homestead  character  upon  her  separate 
property. 

Exempt  1240.     The  homestead  is  exempt  from  execution 

from  forced 

sale.  or  forced  sale,  except  as  in  this  Title  provided. 

Note. — The  Constitution  (Art.  XI,  Sec.  16)  provides 
that:  "  The  Legislature  shall  protect  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead  and 
other  property  of  all  heads  of  families."  Our  home- 
stead laws  are  enacted  to  give  effect  to  this  provision. 
A  '*  forced  sale  "  is  not  synonymous  with  a  "  sale  on 
execution,"  etc.  The  latter  may  be,  and  often  is,  vol- 
untary in  every  respect.  When  the  owner  consents  to 
a  sale  under  the  execution  or  other  legal  process,  the 
sale  is  not  forced,  but  it  is  as  voluntary,  within  the  full 
import  of  the  term,  as  it  is  when  he  directly  effects  the 
sale  and  executes  the  conveyance.  Its  quality,  as  be- 
ing voluntary  or  forced,  depends  not  upon  the  mode  of 
its  execution,  but  upon  the  presence  or  absence  of  the 
consent  of  the  owner.  If  those  terms  were  synony- 
mous, the  provision  would  have  been  that  the  home- 
stead shall  not  be  subject  to  sale  under  execution  or 
other  legal  process.  The  meaning  of  a  sale  on  execu- 
tion or  other  final  process  is  plain,  and  needs  no  inter- 
pretation, and  the  word  "forced,"  unless  it  is  to  be 
r^ected  as  insensible,  must  qualify  the  phrase  with 
which  it  is  connected.  But  there  can  be  no  question 
that  enforced  sale  means  a  sale  against  the  will  of  the 
owner.  It  is  apparent  that  it  was  not  the  intent  of  the 
framers  of  the  Constitution  to  prevent  the  owner  or 
owners  of  the  homestead  property  from  voluntarily 
alienating,  changing,  or  otherwise  affecting  it.  The 
homestead  was  not  forced  upon  him,  but  he  was  at 
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liberty  to  avail  himself  of  its  protection  or  not,  at  his 
election,  and  if  accepted,  to  waive  it  at  his  election — 
the  consent  of  his  wife,  if  he  was  a  married  man, 
being  required  in  order  to  secure  to  her,  also,  the  pro- 
tection of  the  homestead  exemption. 

"Where  the  owner  of  the  homestead  consents  to  a  sale 
under  execution  or  other  legal  process,  it  is  not  a  forced 
sale.  It  makes  no  difierence  in  respect  to  its  being 
forced  or  voluntary,  whether  he  consents  directly  to  the 
sale  or  does  the  same  indirectly  by  consenting  to  or 
doing  those  acts  or  things  that  necessarily  or  usually 
eventuate  in  a  sale.  A  foreclosure  sale,  whether  under 
the  power  of  sale  contained  in  the  mortgage  or  in  pur- 
suance of  a  decree,  is  not  a  forced  sale  within  the 
meaning  of  the  Constitution  or  the  statute. — Peterson 
vs.  Homblower,  33  Cal.,  p.  277. 

A  judgment  recovered  against  the  husband  is  not  a 
lien  upon  the  homestead. — Ackley  vs.  Chamberlain,  16 
Cal.,  p.  181.  If,  while  a  judgment  is  standing  against 
the  husband,  he  and  wife  make  a  sale  of  the  property, 
and  relinquish  the  homestead,  so  that  the  sale  and 
relinquishment  constitute  but  one  transaction,  and  the 
homestead  does  not  exceed  in  value  £ve  thousand  dol- 
lars, the  lien  of  the  judgment  will  not  attach;  but  if 
the  relinquishment  is  made  prior  to  the  sale,  the  lien 
will  attach.— Marriner  vs.  Smith,  27  Cal.,  p.  649.  An 
insolvent  may  appropriate  money  to  the  payment  of  a 
mortgage  upon  his  homestead,  and  the  transaction  will 
not  be  held  in  fraud  of  creditors. — Randall  vs.  Buffing- 
ton,  10  Cal.,  p.  491. 

1241.    The  homestead  is  subject  to  execution  or  sui^ectto 

whon. 

forced  sale  in  satisfection  of  judgments  obtained: 

1.  Before  the  "Declaration  of  Homestead"  was 
filed  for  record,  and  which  constitute  liens  upon  the 
land  out  of  which  the  homestead  is  carved; 

2.  On  debts  secured  by  mechanics',  laborers*,  or 
vendors*  liens  on  the  land; 

8.  On  debts  secured  by  mortgages  upon  the  land, 
executed  and  acknowledged  by  the  husband  and  wife, 
or  an  unmarried  claimant; 

4.  On  debts  secured  by  mortgages  on  the  land,  exe- 
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cuted  and  recorded  before  the  "  Declaration  of  Home- 
stead **  was  filed  for  record, 

Note. — Judgments  obtained  before 

DECLARATION  OT  HOMESTEAD. 

A  judgment  obtained  against  the  husband  before  the 
declaration  of  homestead  is  filed,  becomes  a  lien  upon 
the  homestead,  and  it  may  be  sold  under  execution 
issued  on  such  judgment. — Bartholomew  vs.  Hook,  28 
Cal..  p.  277;  Noble  vs.  Hook,  24  Cal.,  p.  639.  But  if 
the  wife,  after  the  judgment  is  docketed,  file  a  declara- 
tion of  homestead,  she  acquires  such  an  interest  in  the 
property  as  enables  her  to  maintain  an  action  against 
the  Sheriff  to  compel  him  to  exhaust  the  other  property 
before  selling  the  homestead. — Bartholomew  vs.  Hook, 
23  Cal.,  p.  277.  Where  a  partnership  in  foiling  cir- 
cumstances converts  its  means  into  real  estate,  to  be 
claimed  as  a  homestead  by  one  of  the  firm,  for  the  pur- 
pose of  placing  those  means  beyond  the  reach  of  cred- 
itors, the  land  is  liable  to  the  executions  of  the  creditors. 
Bishop  vs.  Hubbard,  23  Cal.,  p.  514. 

Vendor's  Lien. — The  homestead  right  is  subordi- 
nate to  a  vendor's  lien  existing  for  the  purchase  money; 
but  after  the  homestead  right  has  attached,  the  husband 
cannot,  without  the  assent  of  the  wife,  charge  the  land 
by  an  agreement  to  pay  interest  upon  tlie  purchase 
money. — McHendry  vs.  Keilly,  13  Cal.,  p.  75. 

MoBTOAGES  Must  be  Executed  by  Both  Pab- 
TiES,  When. — A  mortgage  of  the  homestead,  when  its 
value  does  not  exceed  five  thousand  dollars,  signed  by 
the  husband  alone,  is  void. — Revalk  vs.  Cramer,  8 
Cal.,  p.  66;  Sears  vs.  Dixon,  33  Cal.,  p.  326;  Bowman 
vs.  Norton,  16  Cal.,  p.  213;  Lies  vs.  Daibler,  12  Cal., 
p.  327.  Nor  will  such  a  mortgage  become  valid  by 
reason  of  the  homestead  right  being  lost  by  tiie  Aeath 
of  the  wife  of  the  mortgagor  without  children.  The 
debt  is  not  impaired,  but  stands  only  on  the  same  level 
with  other  debts  of  the  mortgagor.— Id.  The  home- 
stead is  not  affected  by  the  foreclosure  of  a  mortgage 
signed  by  the  husband  alone.— Cook  vs.  Klink,  8  Cal. , 
p.  347;  Moss  vs.  Warner,  10  Cal.,  p.  296.  But  where 
A  purchases  land  of  B,  and  borrows  the  whole  of  the 
purchase  money  from  C,  and  to  secure  the  payment 
thereof,  mortgages  the  premises  to  C,  but  the  wife  does 
not  sign  the  mortgage,  the  homestead  right  is  subject 
to  the  mortgage,  the  deed  and  mortgage  being  but 
parts  of  the  same  transaction. — Lassen  vs.  Vance,  8 
Cal.,  p.  271;  Carr  vs.  Caldwell,  10  Cal.,  p.  380. 
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Mortgages  Executed  Before  Filing  Declara- 
tion.— ^A  new  note  and  mortgage,  executed  by  the 
husband  alone,  in  place  of  a  prior  one  given  on  the 
homestead  before  the  declaration  of  homestead  was 
filed,  does  not  continue  the  old  mortgage  in  life  as  to 
the  homestead  interest  beyond  the  time  when  it  would 
otherwise  be  barred  by  the  Statute  of  Limitations* 
Barber  vs.  Babel,  36  Gal.,  p.  11.  If  a  mortgage  is 
given  to  secure  the  purchase  money  of  the  mortgaged 
premises,  no  homestead,  impairing  the  rights  of  the 
mortgagee,  can  be  carved  out  of  the  property. — ^Mont- 
gomery vs.  Tutt,  11  Cal.,  p.  191;  Skinner  vs.  Beatty,16 
Cal.,  p.  158;  Montgomery  vs.  Middlemiss,  21  Cal.,  p. 
107. 

1242.  The  homestead  of  a  married  person  camiot  How     , 

^  conveyed 

be  conveyed  or  incumbered  unless  the  instrument  by  jyjl"™" 
which  it  is  conveyed  or  incumbered  is  executed  and 
acknowledged  by  both  husband  and  wife. . 

Note. — The  homestead  can  only  be  conveyed  in  the 
manner  prescribed  by  law. — Lies  vs.  Daibler,  12  Cal., 
p.  327;  Poole  vs.  Gerrard,  6  Cal.,  p.  71;  Gree  vs.  Moore, 
14  Cal.,  p.  472;  Bowman  vs.  Norton,  16  Cal.,  p.  218; 
Guiod  vs.  Guiod,  14  Cal.,  p.  506;  McQuade  vs.  Wha- 
ley,  31  Cal.,  p.  526.  But  a  sale  or  alienation  of  the 
homestead,  made  by  the  husband  alone,  is  void  only  as 
to  the  homestead  value;  the  excess  over  that  value  is,  if 
the  homestead  was  carved  out  of  the  separate  property 
of  the  husband,  or  the  community  property,  subject  to 
the  control  and  disposition  of  the  husband. — Sargent 
vs.  Wilson,  5  Cal.,  p.  504;  Dorsey  vs.  McFarland,  7 
Cal.,  p.  346;  Revalk  vs.  Kraemer,  8  Cal.,  p.  74;  Dunn 
vs.  Tozer,  10  Cal.,  p.  167.  A  contract  by  a  married 
man  for  the  sale  and  conveyance  of  land  which  is  the 
homestead  of  himself  and  wife  is  not  performed  by  a 
conveyance  executed  by  himself  alone. — Clarkin  vs. 
Lewis,  20  Cal.,  p.  634. 

1243.  A  homestead  can  be  abandoned  only  by  a  How 

abandoned. 

declaration  of  abandonment,  or  a  grant  thereoi^  exe- 
cuted and  acknowledged: 

1.  By  the  husband  and  wife,  if  the  claimant  is  mar-  , 
ried; 

2.  By  the  claimant,  if  unmarried. 

44 
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Same.  1244.     A  declaration  of  abandonment  is  effectual 

only  from  the  time  it  is  filed  in  the  office  in  which  the 
homestead  was  recorded. 

Proeeed-  1245.     When  an  execution  for  the  enforcement  of 

mgs  on 

J^n»t°"  a  judgment  obtained  in  a  case  not  within  the  classes 
homestoad.  enumerated  in  Section  1241,  is  levied  upon  the  home- 
stead, the  judgment  creditor  may  apply  to  the  County 
Judge  of  the  county  in  which  the  homestead  is  situ- 
ated for  the  appointment  of  persons  to  appraise  the 
value  thereof. 

Note. — See  Gary  vs.  Eastabrook,  6  Oal.,  p.  457. 


Same. 


Same. 


Same. 


Same. 


Same. 


Same. 


1246.  The  application  must  be  made  upon  a  veri- 
fied petition,  showing: 

1.  The  fact  that  an  execution  has  been  levied  upon 
the  homestead; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the 
amount  of  the  homestead  exemption. 

1247.  The  petition  must  be  filed  with  the  Clerk  of 
the  County  Court. 

1248.  A  copy  of  the  petition,  with  a  notice  of  the 
time  and  place  of  hearing,  must  be  served  upon  the 
claimant,  at  least  two  days  before  the  hearing. 

1249.  At  the  hearing  the  Judge  may,  upon  proof 
of  the  service  of  a  copy  of  the  petition  and  notice,  and 
of  the  facts  stated  in  the  petition,  appoint  three  disin- 
terested residents  of  the  county  to  appraise  the  value 
of  the  homestead. 

1250.  The  persons  appointed,  before  entering  upon 
the  performance  of  their  duties,  must  take  an  oath  to 
faithfully  perform  the  same. 

1251.  They  must  view  the  premises  and  appraise 
the  value  thereof,  and  if  the  appraised  value  exceeds 


-^•* 
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the  homestead  exemption  they  must  determine  whether 
the  land  claimed  can  be  divided  without  material  injury. 

1252.  Within  fifteen  days  after  their  appointment  Same, 
they  must  make  to  the  Judge  a  report  in  writing,  which 
report  must  show  the  appraised  value  and  their  deter- 
mination upon  the  matter  of  a  division  of  the  land 
claimed. 

1253.  If,  from  the  report,  it  appears  to  the  Judge  Same, 
that  the  land  claimed  can  be  divided  without  mate- 
rial injury,  he  must,  by  an  order,  direct  the  apprais- 
ers to  set  off  to  the  claimant  so  much  of  the  land, 
including  the  residence,  as  will  amount  in  value  to  the 
homestead  exemption,  and  the  execution  may  be  en- 
forced against  the  remainder  of  the  land. 

1254.  If,  from  the  report,  it  appears  to  the  Judge  Samo. 
that  the  land  claimed  exceeds  in  value  the  amount  of 
the  homestead  exemption,  and  that  it  cannot  be  divi- 
ded, he  must  make  an  order  directing  its  sale  under 
the  execution. 

1255.  At  such  sale  no  bid  must  be  received,  unless  samo. 
it  exceeds  the  amount  of  the  homestead  exemption. 

1256.  If  the  sale  is  made,  the  proceeds  thereof,  samo. 
to  the  amount  of  the  homestead  exemption,  must  be 
paid  to  the  claimant,  and  the  balance  applied  to  the 
satisfaction  of  the  execution. 

1257.  The  money  paid  to  the  claimant  is  entitled  After  sale, 

•  •■11  t     ^  t     inoney 

to  all  the  protection  against  legal  process  and  the  vol-  jQuai  to 
untary  disposition  of  the  husband  which  the  law  gives  JroScted." 
to  the  homestead. 

1258.  The  Court  must  fix  the  compensation  of  comp«nga- 

-  tion  of 

the  appraisers,  not  to  exceed  five  dollars  per  day  each  appraiMw. 
for  the  time  actually  engaged.  • 
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coBtB.  1259.    The  execution  creditor  must  pay  the  costs 

of  these  proceedings  in  the  first  instance;  but  in  the 
cases  provided  for  in  Sections  1253  and  1254  the 
amount  so  paid  must  be  added  as  costs  on  execution, 
and  collected  accordingly. 

Who  may         1260.    Homcstcads  may  be  selected  and  claimed: 
YaSie^of*^'       1.  Of  not  exceeding  five  thousand  dollars  in  value 

by  any  head  of  a  family; 

2.  Of  not  exceeding  one  thousand  dollars  in  value 

by  any  other  person. 

HM4of  1261.    The  phrase,  "head  of  a  family,"  as  used  in 

defined.       this  Title,  iucludcs  within  its  meaning: 

1.  The  husband; 

2.  The  wife; 

8.  Every  person  who  has  residing  on  the  premises 
with  him  or  her  and  under  his  or  her 'care  and 
maintenance  either: 

First — His  or  her  minor  child,  or  the  minor  child 
of  his  or  her  deceased  wife  or  husband; 

Second — ^A  minor  brother  or  sister,  or  the  minor 
child  of  a  deceased  brother  or  sister; 

I'hird — A  fath^er,  mother,  grandfather,  or  grand- 
mother; 

Fourth — The  father,  mother,  grandfather,  or  grand- 
mother of  a  deceased  husband  or  wife; 

Fifth — An  unmanied  sister,  or  any  other  of  the  rela- 
tives mentioned  in  this  section  who  have  attained  the 
age  of  majority  and  are  unable  to  take  care  of  or  sup- 
port themselves. 

NoTB.— stats.  1851,  p.  296,  Sec.  5;  1862,  p.  519,  Sec.  8. 
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CHAPTER    n. 

HOMESTEAD  OF  THE  HEAD  OP  A  FAMILY. 

Section  1262.  Mode  of  selection. 

1263.  J)eclaration  of  homestead. 

1264.  Peclaration  must  be  recorded. 

1265.  Tenure  by  which  homestead  is  held. 

1262.    The  husband  and  wife,  or  either  of  them,  or  Mode  of 
other  head  of  a  family,  in  the  selection  of  the  home- 
stead, must  execute  and  acknowledge,  in  the  same 
manner  as  a  grant  of  real  property  is  acknowledged, 
a  declaration  of  homestead. 

1268.    The   "Declaration    of   Homestead"   must  Dooiara- 

tion  of 
contain:  homoatoad. 

1.  A  statement  of  the  fects  that  show  the  person 
making  it  to  be  the  head  of  a  family; 

2.  A  statement  that  the  person  making  it  is  resid- 
ing on  the  land,  and  claims  it  as  a  homestead; 

3.  A  description  of  the  land; 

4.  An  estimate  of  its  actual  cash  value. 

Note. — The  declaration  may  include  more  than  one 
lot  of  land,  if  they  are  contiguous. — McDonald  vs. 
Badger,  23  Cal.,  p.  393. 

1264.  The  declaration  must  be  recorded  in  the  Declara- 

tion must 

office  of  the  Recorder  of  the  county  in  which  the  land  J^j^j^^^^ 
is  situated. 

1265.  From  and  after  thdtime  the  declaration  is  T«nnr«by 

which 

filed  for  record,  the  land  therein  described  is  a  home-  Jj^^^fJ®*^ 
stead;  and  if  the  declaration  was  made  by  a  married 
person,  the  land  is  thereafter  by  the  spouses  held  in 
joint  tenancy,  and  on  the  death  of  either  of  the  spouses, 
and  subject  to  no  other  liability  than  such  as  exists  or 
has  been  created  under  the  provisions  of  this  Title,  it 
descends  to  and  the  title  at  once  vests  in  the  survivor. 

Note. — Estate  of  Buchanan,  8  Gal.,  p.  507;  Gee  vs. 
Moore,  14  Cal.,  p.  472;  Estate  of  James,  23  Cal.,p.415; 
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HcQuade  vs.Whaley,  81  Cal.,  p.  626;  Baker  vs.  Babel, 
86  Cal.,  p.  11;  Estate  of  Wixom,  35  Cal.,  p.  320. 


CHAPTER  m. 


Mode  of 
BolectiozL 


HOMESTEAD   OF   OTHER   PERSONS. 

SECTioif  1266.  Mode  of  selection. 

,    1267.  Declaration  of  homestead. 

1268.  Declaration  must  be  recorded. 

1269.  Effect  of  filing  for  record  the  declaration  of  homestead. 

1266.  Any  person  other  than  the  head  of  a  fiimily, 
in  the  selection  of  a  homestead,  must  execute  and 
acknowledge,  in  the  same  maimer  as  a  grant  of  real 
property  is  acknowledged,  a  "Declaration  of  Home- 
stead.'* 

Note.— The  Act  of  March  thirtieth,  eighteen  hun- 
dred and  sixty,  (Stats.  1860,  p.  87),  in  relation  to 
homesteads  of  persons  not  heads  of  families,  provided  a 
cumbrous  and  expensive  system  for  the  selection  of 
such  homesteads.  The  Ck>mmis8ioner8  could  see  no 
reason  for  making  a  distinction  in  this  respeet  between 
the  two  classes  of  homesteads,  and  therefore  substituted 
the  provisions  of  this  Chapter  for  those  of  the  Act  of 
eighteen  hundred  and  sixty. 


Deolara- 
tion  of 


1267.     The  declaration  must   contain  everything 
homestead    required  by  the  second,  third,  and  fourth  subdivisions 
of  Section  1263. 


Deciara-  1268.     The  declaration  must  be  recorded  in  the 

tion  most 

be  office  of  the  County  Recorder  of  the  county  in  which 

recorded.  •^  •^ 

the  land  is  situated. 


Eff^t  of 
filing  for 
record  the 
declara- 
tion of 
homeetead. 


1269.  From  and  after  the  time  the  declaration  is 
filed  for  record,  the  land  described  therein  is  a  home- 
stead. 
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,  TITLE  YI. 

WILLS. 

Chapter  I.  Execution  and  Revocation  of  Wills. 
IP.  Interpretation  of   Wills. 
in.  General  Provisions  Helaiing  to   Wills. 


CHAPTER  I. 

EXECUTION   AND   REVOCATION   OP   WILLS. 

SicCTiON  1270.  Who  may  mako  a  will. 

1271.  Monomaniac  incompetent.         .  . 

1272.  Will,  or  part  thereof,  procured  by  fraud. 

1273.  Separate  property  of  married  women. 

1274.  What  may  pass  by  will. 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  executed. 

1277.  Definition  of  an  olographic  wilh 

1278.  Witness  to  add  residence. 

1279.  Mutual  will. 

1280.  Competency  of  subscribing  witness. 

1281.  Conditional  will. 

1282.  Gifts  to  subscribing  witnesses  void.    Creditors  compe- 

tent witness. 

1283.  Witness  who  is  a  devisee,  and  who  would  be  entitled 

to  share  of  testator's  estate  if  no  will,  entitled  to 
share  to  amount  of  devise. 

1284.  Will  made  out  of  this  State. 

1285.  Will  nolf  duly  executed,  void. 

1286.  Subsequent  change  of  domicile. 

1287.  Republication  by  codicil. 

1288.  Nuncupative  will,  how  to  be  executed. 

1289.  Requisites  of  a  valid  nuncupative  will. 

1290.  Proof  of  nuncupative  wills. 

1291.  Probate  of  noncupative  wills. 

1292.  Written  will,  how  revoked. 

1293.  Evidence  of  revocation. 

1294.  Revocation  by  obliteration  on  face  of  will. 

1295.  Revocation  of  duplicate. 

1296.  Revocation  by  subsequent  will. 

1297.  Antecedent  not  revived  by  revocation  of  subsequent 

will. 
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Section  1298.  Revocation  by  marriage  and  birth  of  issue. 

1299.  Effect  of  marriage  of  a  man  on  his  will. 

1300.  Effect  of  a  marriage  of  a  woman  on  her  will. 

1301.  Contract  of  sale  not  a  revocation. 

1302.  Mortgage  not  a  revocation  of  will. 

^  1303.  Conveyance,  when  not  a  revocation. 

1304.  When  it  is  a  revocation. 

1305.  Revocation  of  codicils. 

1306.  Afterbom  child,  unprovided  for,  to  succeed. 

1307.  Children  or  issue  of  children  of  testator  unprovided  for 

by  his  will. 

1308.  Share  of  afterbom  child,  out  of  what  part  of  estate  to 

be  paid. 

1309.  Advancement  during  lifetime  of  testator. 

1310.  Death  of  devisee,  being  relation  of  testator,  in  lifetime 

of  testator,  leaving  lineal  descendants. 

1311.  Devises  of  land,  how  construed. 

1312.  Will  to  pass  rights  acquired  after  the  making  thereof. 

Who  may         1 270.    E veiT  person  over  the  age  of  eighteen  years, 

make  a  ... 

^iiL  of  sound  mind,  may,  by  last  will,  dispose  of  all  his 

estate,  real  and  personal,  and  such  estate  not  disposed 
of  by  will  is  succeeded  to  as  provided  in  Title  VII 
of  this  Part,  being  chargeable  in  both  cases  with  the 
payment  of  all  the  decedent's  debts,  as  provided  in  the 
Code  of  Civil  Procedure. 

Note. — Stats.  1850,  p.  177,  Sec.  1.  Women  may 
make  wills. — Walters  vs.  Cullen,  2  Brad.,  p.  354. 
What  estate  passes  by  will. — See  Norris  vs.  Harris,  15 
Gal.,  p.  226;  Panaud  vs.  Jones,  1  Cal.,  p.  488.  Dr. 
Taylor's  rule,  as  laid  down  in  Med.  Jur.,  p.  658,  (ed. 
1861),  is,  by  Kedfield  on  the  Law  of  Wills,  p.  95,  Sec, 
13,  Sub.  5,  said  to  be  as  reliable  as  any  for  testing 
the  mental  capacity  of  a  person.  It  is  as  follows: 
**  If  a  medical  man  be  present  when  the  will  is  made,  he 
may  easily  satisfy  himself  of  the  state  of  mind  of  the 
testator  by  requiring  him  to  repeat  from  memory  the 
mode  in  which  he  has  disposed  of  the  bulk  of  his  prop- 
erty. Medical  men  have  sometimes  placed  themselves 
in  a  serious  position  by  becoming  witnesses  to  wills 
under  these  circumstances  without  first  assuring  them- 
selves of  the  actual  mental  condition  of  the  testator.  It 
would  always  be  a  good  ground  of  justification  if,  at  the 
request  of  the  witness,  the  testator  had  been  made  to 
repeat  substantially  the  leading  provisions  of  his  will 
from  memory.  If  a  dying  or  sick  person  (or  any  other 
one)  cannot  do  this  without  prompting  or  suggestion, 
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there  is  reason  to  believe  that  he  has  not  a  sane  and 
disposing  mind."  Hathom  vs.  King,  8  Mass.,  p.  371, 
where  it  was  held  that  being  able  to  recall  the  particu- 
lars of  the  directions  given  the  scrivener  is  evidence  of 
testamentary  capacity;  Marks  vs.  Bryant,  4  Hen.  A 
Munf.,  p.  91;  Kinne  vs.  Kinne,'9  Conn.,  p.  265,  sub- 
stantially sustain  Dr.  Taylor's  rule;  see,  also,  Red. 
Law  Wills,  p.  127,  and  note.  It  is  said,  from  the 
best  considered  cases,  that  the  quantum  of  understand- 
ing necessary  to  make  a  will  is  that  the  testator  should  ■ 
know  and  understand  **  what  he  is  about,  ^  Great  care 
and  deliberation  are  also  evidence  of  sound  and  dispos- 
ing mind,  especially  when  the  testator  was  previously 
habitually  insane. — Red.  Law  Wills,  p.  124,  Sec.  15, 
Sub.  7,  (ed.  1864);  Sloan  vs.  Maxwell,  2  Green's  Ch., 
p.  572,  where  it  was  held  that  **  old  age,''^  ^^  failure  of 
'mefmory^'*  or  "  habitual  drunkenness^^^  will  not  inca- 
pacitate to  execute  a  valid  will;  Van  Alst  vs.  Hunter, 
Johns.  Ch.,  p.  158;  Lowe  vs.  Williamson,  1  Green's 
Ch.,  p.  82.  Intoxication  producing  mental  oblivion  at 
the  time  of  the  execution  of  the  will,  incapacitates  the 
testator. — Red.  Law  of  Wills,  p.  160,  et  seq.  Deaf, 
dumb,  and  blind  persons  may  make  wills. — Wier  vs. 
Fitzgerald,  2  firad.,  p.  42.  As  to  old  age. — Marcrook 
vs.  Reynolds,  2  Brad.,  p.  360;  Staunton  vs.  Weather- 
wax,  16  Barb.,  p.  259;  Waring  vs.  Waring,  12  Jurist, 
p.  947;  6  Moore  P.  C.  C,  p.  341. 

1271.  A  person  having  any  insane  delusion  is  in-  Monoma- 

Diacioc«m- 

competent  to  make  a  will.  poteDt 

Note.— Stanton  vs.  Weatherwax,  16  Barb.,  p.  269; 
Waring  vs.  Waring,  12  Jurist,  p.  047;  6  Moore  P.  C. 
C,  p.  341.  The  bequests  must  be  shown  manifestly  to 
have  been  made  under  an  insane  delusion. — Morgan 
vs.  Boys*  Med.  Jur.,  Taylor,  p.  656,  657;  riorey  vs. 
Florey,  24  Ala.,  p.  241;  Jenckos  vs.  Smithfield,  2  B.  I., 
•  p.  255;  Townseod  vs.  Townsend,  7  Gill.,  p.  10. 

1 272.  A  will,  or  part  of  a  will,  procured  to  be  made  wm,  or 
by  duress,  menace,  fraud,  or  undue  influence,  may  be  thereof, 
denied  probate ;  and  a  revocation,  procured  by  the  same  ^^  ^■*' 
means,  may  be  declared  vpid. 

Note.— See  Subd.  2,  Sec.  1312,  Title  XI,  Chapter  I,' 
Article  II  of  Part  III  of  the  "  Code  of  Civil  Proced- 
ure."   A  want  of  free  will,  particularly  that  resulting 
from    "duress,**    "menace,**    "fraud,**    or    "undue 

45 
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influence/'  incapacitates  the  testator  to  make  a  valid 
will.  In  support  of  this  proposition,  see  "Redfield, 
Law  of  Wills,"  pp.  511,  512,  and  notes;  1  Wms. 
£xrs.,  p.  41;  Swinburne,  Part  2,  Sec.  8,  p.  54;  Lord 
DonegaPs  case,  2  Ves.  Sen.,  p.  407,  opinion  by  Lord 
Hardwicke.  Undue  influence  includes  fraud;  and  a 
will  or  bequest  procured  by  such  means  to  be  made,  is 
invalid. — See  Redfield,  Law  of  Wills,  p.  510,  et  seq. 
and  notes,  and  cases  there  cited. 

^ro"ort**of       1273.     A  married  woman  may  dispose  of  all  her 
womiS;       separate  estate  by  will,  without  the  consent  of  her 
husband,  and  ihay  alter  or  revoke  the  will  in  like  man- 
ner as  if  she  were  single.     Her  will  must  be  attested, 
witnessed,  and  proved  in  like  mamier  as  all  other  wills. 

Note.— Stats.  1850,  p.  177,  Sec.  2;  1865-6,  p.  317, 
Sec.  1;  Morrison  vs.  Bowman,  29  Cal.,  p.  337;  Waters 
vs.  CuUen,  2  firad.,  p.  354;  Block  vs.  Cross  and  Wife, 
7  George,  (Miss.,)  p.  549.  In  this  case  it  was  held  that 
the  powers  of  married  women  over  their  separate  estate 
applied  only  to  property  acquired  in  that  State;  and 
that  property  acquired  by  her  in  another  State,  is  gov- 
erned in  her  powers  over  it  by  the  law  of  that  State. 
Under  the  civil  law  married  women  executed  valid 
wills.  At  common  law  they  could  only  do  so  with 
the  consent  of  their  husbands.  In  our  country  the 
right  of  man'ied  women  to  make  wills  of  their  separate 
property,  and  their  interest  in  community  property,  is 
fast  obtaining. — See,  also,  Sec.  162,  ante,  and  note; 
Sec.  172,  ante,  and  note;  see,  also,  Kedfield,  Law  of 
AVills,  p.  21,  Sec.  3,  et.  seq. 

What  may        1274.     Every  estate  and  interest  in  real  or  personal 
55E  ^^       property,  to  which  heirs,  husband,  wddow,  or  next  of 
kin  might  succeed,  may  be  disposed  of  by  will,  except 
as  otherwise  provided  in  Sections  1401  and  1402. 

NoTK. — All  estates  which  are  transmissible,  either  by 
operation  of  law  or  by  the  act  of  the  owner,  are  held 
divisible;  this  extends  to  a  posj-ibility,  if  it  is  not  a  naked 
expectancy,  but  is  qpupled  with  an  interest.  It  extends 
to  all  vested  estates,  even  those  liable  to  be  defeated  by 
conditions  subsequent.  This  was  settled  at  an  early 
day.— See  Pinburz  vs.  Elkin,  1  P.  Wms.,  pp.  563-566; 
Red.  L.  of  W.,  (ed.  1864,)  p.  390.  One  holding  as  a 
wrongdoer,  seized  tortuously,  cannot  devise  any  inter- 
est in  iuch  estate. — Smith  vs.  Bryan,  12  Ind.,  p.  11;  see 
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Sees.  1044,  1045,  1046,  1047,  ante,  as  to  what  may  be 
transferred,  and,  of  course,  what  may  pass  by  will  is  in- 
cluded.' No  limitation  to  power  of  dis^position  by  will. — 
Norris  vs.  Harris,  15  Cal..  p.  226.  Will  ratifying  former 
gift  valid.— (Ca.se  of  Peralta's  will,)  Adams  vs.  Lan- 
sing, 17  Cal.,  p.  629. 

1275.    A  testamentary  disposition  may  be  made  to  who  may 

tftKO  Dy 

any  person  capable  by  law  of  taking  the  property  so  wui. 
disposed  of,  except  that  no  corporation  can  take  under 
a  will,  unless  expressly  authorized  by  statute  so  to 
take. 

Note. — Swinburne,  Wills, Parti, Sec. 2;  Godolphin, 
Part  I,  Chap.  I,  Sec.  2.  The  term  "will,''  as  an  ex- 
prcv'sion  of  the  final  disposition  of  ones  property,  is 
confined  to  the  English  law,  and  those  countries  which 
derive  their  juripprudence  from  that  source;  and  that 
of  "tentamentum,"  or  "testament,"  to  the  Roman 
civil  law  and  continental  writers.  It  is  an  ancient 
practice  to  allow  one  to  dispose  of  his  property  by  will, 
coeval  with  civilization,  so  far  we  know. — Genesis 
xlviii,  22;  Gal.  iii,15;  Plutarch's  Life  of  Solon;  Koman 
Law  of  the  Twelve  Tables.  This  did  not  exist 
among  the  ancient  Germans,  the  Spartans  under 
the  laws  of  Lycurgu-?,  nor  the  Athenians  before  the 
time  of  Solon. — 4  Kent's  Comm.,  p.  502,  and  note. 
This  right,  till  a  comparatively  recent  period,  was  ex- 
ercised in  England  with  great  restrictions,  even  relat- 
ing to  personal  property. — 2  Blk.  Comm.,  p.  492.  Until 
Stat,  of  Wills,  pp.  32  and  34,  Henry  VIII,  the  wife  and 
children  were  each  entitled  to  claim  of  the  executor 
one  third  of  the  estate.  If  the  testator  left  only  a 
wife  or  child,  but  not  both,  he  could  dispose  of  one 
half.— Fitzherbert  Nat.  Brev.,  p.  122  H.  (b.)  9th  ed.; 
2  Sand.,  p.  G6j  N.  (9);  2  Sharswood  Blackst.  Comm., 
p.  492.  All  restrictions  are  now  removed  by  1  Vic,  Ch. 
26,  both  as  to  real  and  personal  property.  In  the  Civil 
Law,  Novel  18,  Ch.  1;  Domat,  Civ.  Law,  p.  15,  the 
children  have  always  been  entitled  to  one  fourth  of  the 
estate.  Justinian  increai^ed  it  to  one  third  to  four  or 
less  number  of  children,  and  one  half  to  more  than 
four.  And  by  the  law  of  Louisiana,  (see  La.  Code,)  one 
child  may  claim  one  third;  two  may  claim  half,  and 
three  two  thirds,  etc.  The  exception  in  the  text  corre- 
sponds with  the  recognized  principle  that  corporations, 
being  a  creation  of  the  law,  can  do  nothing  unless  au- 
thorized by  law. — See  note  to  Sec.  283,  ante. 
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Written 
will,  how 
to  be 
executed* 


1276.  Every  will,  other  than  a  nuncupative  will, 
must  be  in  writing;  and  every  will,  other  than  an 
olographic  will,  and  a  nuncupative  will,  must  be  exe- 
cuted and  attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the 
testator  himself,  or  some  person  in  his  presence  and  by 
his  direction  must  subscribe  his  name  thereto;' 

2.  The  subscription  must  be  made  in  the  presence  of 
the  attesting  witnesses,  or  be  acknowledged  by  the  tes- 
tator to  them,  to  have  been  made  by  him  or  by  his 
authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or 
acknowledging  the  same,  declare  to  the  attesting  wit- 
nesses that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of 
whom  must  sign  his  name  as  a  witness,  at  the  end  of 
the  will,  at  the  testator's  request,  and  in  his  presence. 

Note.— stats.  1860,  p.  177,  Sec.  3.  No  particular 
form  in  the  preparation  of  a  will  is  at  all  necessary,  if 
properly  witnessed. — Estate  of  "Wood,  36  Cal.,  p.  75. 
A  will  in  the  form  of  a  deed  valid — Hall  vs.  Bra^irg,  28 
Georgia,  p.  330;  Panaud  vs.  Jones,  1  Cal.,  p.  488;  Tevis 
vs.  Pilcher,  10  Cal.,  p.  465;  Castro  vs.  Castro,  6  Cal., 
p.  158;  Bedfield,  Law  of  Wills,  p.  165,  et  seq.  and  notes; 
Green  vs.  Skipwith,  1  Phillon,  p.  35.  Printing  is  held 
to  be  **tt^r^ft&^^."— Sec.  14,  ante.  Sub.  2;  2  Blk.  Comm., 
p.  376,  Chit.  Notes;  Temple  vs.  Mead,  4  Vt.,  p.  536; 
Henshaw  vs.  Foster,  9  Pick,  p.  312. 

Signing.— See  Red.  L.  of  Wills,  p.  201,  Sec.  18,  et 
seq.,  and  notes.  Signing  by  another. — Red.  L.  of 
Wills,  p.  208,  Sec.  18,  Subd.  7;  Re  Bailey,  1  Curteis, 
p.  914;  Smith  vs.  Harris,  1  Rob.,  p.  262;  Meehan  vk 
Rourke,  2  Bradf.  Sur.  Rep.,  p.  885;  Robins  vs.  Cor- 
yell, 27  Barb.,  p.  556. 

Acknowledgment  of  Act. — See  Red.  L.  of  Wills, 
p.  221,  Sec.  18,  Subd.  19,  and  note  40;  Rosser  vs. 
Franklin,  6  Grattan,  p.  1.  An  acknowledgment  of  the 
act  barely,  adopts  the  signature. 

Witnesses,  Number,  Competency,  Signatures, 
Etc.— Red.  L.  of  Wills,  p.  229,  Sec.  19,  (sign  and  sub- 
scribe the  same,)  et  seq.,  and  notes.  See,  also,  2  Green- 
leaf  Evidence,  Sec.  674. 
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Signature  of  the  Testator.— "Act**  and  "in- 
tention ''  must  unite. 

In  Presence  of. — To  constitute  this  presence,  the 
testator  must  not  only  be  present  corporally,  but  men- 
tally capable  of  recognizing,  and  conscious  of  the  act 
being  performed  before  him. — 2  Green.  Ev.,  p.  733,  Sec. 
678,  and  Note  1,  p.  734. 

1277.  An  oloffraphic  will  is  one  that  is  entirely  Definition 
written,  dated,  and  signed  by  the  hand  of  the  testator  oio^apUo 
himself.    It  is  subject  to  no  other  form,  and  may  be 

made  in  or  out  of  this  State,  and  need  not  be  witnessed. 

Note.— Code  Civil,  p.  970;  5  TouUion,  N.  367;  1 
Stu.  Low,  ch.  327;  2  Bouvier  Inst.,  N.  2139;  La.  Civ. 
Code,  Art.  1581.  The  tendency  of  Courts  to  recognize 
the  do^ires  of  decedents,  however  informally  expressed, 
as  shown  in  Note  to  iSec.  1317,  post,  is  one  reason  for 
the  adoption  of  this  section ;  and  while  it  obviates  many 
difficulties  and  annoyances,  may  not,  and,  indeed,  it  is 
confidently  claimed  in  those  countries  where  olographic 
wills  are  recognized,  does  not  give  rise  to  as  many 
%  attempts  at  fraudulent  will  making  and  disposition  of 
property  as  where  it  does  not  exist;  simply  because  the 
testator's  intentions  are  unknown. 

1278.  A  witness  to  a  written  will  must  write,  with  witness 

to  add 

his  name,  his  place  of  residence;   and  a  person  who  residence, 
subscribes  the  testator's  name,  by  his  direction,  must 
write  his  own  name  as  a  witness  to  the  will.    J3ut  a 
violation  of  this  section  does  not  aifect  the  validity  of 
the  will. 

Note. — See  Sec.  1276  and  note,  ante;  also,  Bed.  L. 
of  Wills,  p.  252  and  note. 

1279.  A  conjoint  or  mutual  will  is  valid,  but  it  Matuai 
may  be  revoked  by  any  of  the  testators,  in  like  man- 

ner  with  any  other  will. 

Note.— Ex  parte  Day,  1  Bradf.,  p.  476. 

1280.  If  the  subscribing  witnesses  to  a  will  are  compe- 
competent  at  the    time   of  attesting  its    execution,  subroribing 
their  subsequent  incompetency,  from  whatever  cause 
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it  may  arise,  does  not  prevent  the  probate  and  allow- 
ance of  the  will,  if  it  is  otherwise  satisfectorily  proved. 

Note. — Stats.  1850,  p.  177,  Sec.  4.  The  general 
rule  i$!,  that  the  witneBses  must  be  competent  and 
credible  at  the  time  they  witness  the  execution  of  the 
will,  for  it  may  be  said  that  they  do  in  fact,  if  not  in 
form,  testify  at  the  time  of  subscribing;  and  this  is 
so,  because  tlie  witness  becomes  such  for  the  express 
purpose,  thereafter,  to  testify  to  the  competency  of  the 
testator  to  execute  a  will.  And  before  he  signs  he 
is  supposed  to  have  concluded,  in  his  own  mind,  that 
the  testator  is  of  sound  and  disposing  mind  and  mem- 
ory, and  free  from  compulsion  or  restraint. — Red.  L.  of 
Wills,  p.  255,  and  Note  3;  consult,  also,  2  Greenleaf 
Ev.,  Sec.  691.  This  accords  with  the  protest  of  Lord 
Camden  against  a  majority  of  the  Bench  in  the  case  of 
Doe  A.  Hindson  vs.  Hersey,  4  Burns  Eccl.  L.,  p.  88. 
His  opinion  is  now  acquiesced  in  as  the  true  exposition 
of  the  Statute  of  Wills. — Bargrave  vs.  Winder,  2  Ves., 
p.  634,  and  numerous  other  cases /^ited  therein. 

Conditional  1281 .  A  Will,  the  validity  of  which  is  made  by  its 
own  terms  conditional,  may  be  denied  probate,  accord- 
ing to  the  event,  with  reference  to  the  condition. 

Note. — A  conditional  statement,  annexed  to  a  draft  of 
that  which  was  intended  for  a  will,  in  these  words:  "  I 
intend  this  as  a  sketch  of  my  will  which  I  intend  making 
on  my  return  home  "  (Torre  vs.  Castle,  1  Comb.,  p.  303), 
was  held  to  be  a  will  on  the  ground  that  final  instruc- 
tions for  a  will  were  valid  as  a  will  when  death  of  the 
testator  alone  prevented  its  execution.  A  will  with  a 
condition  precedent,  if  not  performed,  will  not  of  course 
be  held  valid.— Red.  L.  of  W.,  p.  179,  Note  45. 

Gifts  to,  1282.     All   beneficial  devises,  legacies,  and  gifts 

witnoBses     whatever,  made  or  riven  in  any  will  to  a  subscribe 

void,  ^  °  '' 

ing  witness  thereto,  are  void,  unless  there   are  two 

other  competent  subscribing  witnesses  to  the  same; 

Creditors     but  a  mere  charge  on  the  estate  of  the  testator  for  the 

competent 

witness.  payment  of  debts  does  not  prevent  his  creditors  from 
being  competent  witnesses  to  his  will. 

Note.— Stats.  1850,  p.  177,  Sec.  5.  This  rule  is  evi- 
dently on  the  ground  previously,  in  a  note  to  §ec.  1276, 
discussed,  that  the  incompetency  of  a  witness  w^ho 
really  begins  to  testify  when  he  signs  his  name  as  a 
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witness,  cannot  afterwards  become  competent  by  re- 
moval of  the  disability. 

•  1 283.     If  a  witness,  to  whom  any  beneficial  devise,  witnoM 

'  ^  '    who  is  a 

legacy,  or  gift,  is  made  or  given,  would   have  been  f®J*^J;^ 
entitled  to  any  share  of  the  estate  of  the  testator,  in  JJStdd  to 
case  the  will  is  not  established,  he  succeeds  to  so  much  tesuuw^s 
of  the  share  as  would  be  distributed  to  him,  not  ex-  win, 

entitled  to 

ceedinff  the  devise  or  bequest  made  to  him  in  the  will;  share  to 

o  1  '    amount  of 

and  he  may  recover  the  same  of  the  devisees  or  lega-  d«viae. 
tees  named  in  the  will,  in  proportion  to  and  out  of  the 
parts  devised  or  bequeathed  to  them. 

Note.— Stats.  1850,  p.  177,  Sec.  6. 

1284.  A  will  of   real    or   personal    property,  or  wuimade 

r  r     f       <J7  out  of  this 

both,  or  a  revocation  ^ereof,  made  out  of  this  State  state. 
by  a  pefson  not  having  liis  domicile  in  this  State,  is  as 
valid,  when  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  as  if  it  were  made  in  this 
State,  and  according  to  the  provisions  of  this  Chapter. 

Note.— Stata.  1850,  p.  179,  Sec.  23. 

1285.  No  will  or  revocation  is  valid  unless  exe-  wiiinot 

duly 

cuted  either  according  to  the  provisions  of  this  Chap-  JJ.^"*«^» 
ter,  or  according  to  the  law  of  the  place  in  which  it 
was  made,  or  in  which  the  testator  was  at  the  time 
domiciled. 

1286.  Whenever  a  will,  or  a  revocation  thereof^  is  subsequent 

ehaoge  of 

duly  executed  according  to  the  law  of  the  place  in  dooiiciie. 
which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  the  same  is  regulated,  as  to 
the  validity  of  its  execution,  by  the  law  of  such  place, 
notwithstanding  that  the  testator  subsequently  changed 
his  domicile  to  a  place  by  the  law  of  which  such  will 
would  be  void. 

Note. — The  three  preceding  sections  change  the  rule 
of  our  statutes  (as  existing  prior  to  the  adoption 
of  the  Codes)  requiring  aU  wills  to  be  executed  ac- 
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cording  to  our  laws,  and  admitted  to  probate  as  our 
laws  require.  Those  sections  seem  to  be  more  liberal 
and  just,  and  were  therefore  adopted.  Sec.  1324  of  the 
Code  of  Civil  Procedure  is  made  to  conform  to  these 
sections.  Norris  vs.  Harris,  15  Cal.,  p.  226;  see,  also, 
Moultrie  vs.  Hunt,  23  N.  Y.,  p.  394;  Parsons  vs. 
Lyman,  20  N.  Y.,  p.  103. 

1287.  The  execution  of  a  codicil,  referring  to  a 
previous  will,  has  the  effect  to  republish  the  will,  as 
modified  by  the  codicil. 

Note. — Payne  vs.  Payne,  18  Cal.,  p.  291;  see,  also. 
Red.  L.  of  Wills,  p.  286,  Sec.  23,  Subdivision  6.  The 
effect  of  the  last  codicil  is  to  republish  all  former  ones. — 
Gurst  vs.  "Willasy,  3  Bing.,  p.  614,  S.  C;  12  J.  B. 
Moore,  p.  2.  It  must  be  formally  executed  to  set  up  a 
former  will  (Buel  vs.  Cunningham,  3  B.  Mon.,  p.  390), 
and  clearly  identify  the  paper  setup. — Tonnel  vs.  Hall, 
4  Comst.,  p.  140.  But  wills  duly  executed  cannot  give 
effect  to  codicils  thereafter  informally  executed. — 2 
Ves.,  Jr.,  p.  204;  12  Vesey,  p.  29;  2  Myl.  and  K.,  p. 
765.  A  codicil,  to  take  effect  on  the  occurrence  of  an 
event  whicli  does  not  happen,  may  be  probated  if  it 
refer  to  the  will  by  date,  on  the  above  rule  that  it 
republishes  the  will. — Mendez  da  Silva  in  re,  2  Swab, 
and  Trist.,  p.  315.  The  codicil  is  dependent  on  the 
will. — Grimwood  vs.  Cozens,  2  Swab,  and  Trist.,  p. 
364;  Button  in  re,  3  id.,  p.  66. 

1288.  A  nuncupative  will  is  not  required  to  be  in 
writing,  nor  to  be  declared  or  attested  with  any  formal- 
ities. 

Note.— Hubbard  vs.  Hubbard,  8  N.  Y.,  p.  196. 

1289.  To  make  a  nuncupative  will  valid,  and  to 
entitle  it  to  be  admitted  to  probate,  the  following 
requisites  must  bo  observed: 

1.  The  estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars; 

2.  It  must  be  proved  by  two  witnesses  who  were 
present  at  the  making  thereof,  one  of  whom  was  asked 
by  the  testator,  at  the  time,  to  bear  witness  that  such 
was  his  will,  or  to  that  effect; 

3.  The  decedent  must,  at  the  time,  have  been  in  his 
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last  illness,  or  in  actual  military  service  in  the  field,  or  Samo. 
doing  duty  on  shipboard  at  sea,  and  in  either  case  in 
actual  contemplation,  fear,  or  peril  of  death; 

4.  Except  in  the  cases  mentioned  in  Subdivision  3 
of  this  section,  it  must  be  made  at  the  dwelling  house 
of  the  testator,  or  where  he  was  residing  for  the  space 
of  ten  days  or  more,  unless  taken  sick  from  home  and 
death  ensues  before  his  return. 

KoTE.— Stats.  1850,  p.  177,  Sec.  7;  Prince  vs.  Hazle- 
ton,  20  Johns.,  p.  502;  Ex.  Thompson,  4  Bradf.,  p.  154; 
Hubbard  vs.  Hubbard,  8  N.  Y.,  p.  196.  The  earliest 
English  writers  define  a  nuncupative  will  as  one  made 
by  a  testator  who  **  lyeth  languishing  for  fear  of  sudden 
death,  dareth  not  to  stay  the  writing  of  his  testament, 
and,  therefore,  he  prayeth  his  curate  and  others  his 
neighbors  to  bear  witness  of  his  last  will,  and  declareth  . 
by  word  what  his  will  is." — Perkins.  Sec.  476,  in  the 
time  of  Henry  VIII;  Swinburne,  Part  I,  Sec.  12, 
where  it  is  said  **  this  kind  of  testament  is  made  com- 
monly when  the  testator  is  very  sick,  weak,  and  past 
all  hope  of  recovery.*'  Chancellor  Kent,  however, 
adds  these  words:  ** I  do  not  infer  from  these  passages 
that  unwritten  wills  were  always  bad  at  common  law, 
unless  made  in  case  of  extremity,  when  death  was  just 
overtaking  the  testator." — Part  I,  Sec.  12,  pi.  4.  It  is 
generally  regarded  as  a  good  rule  to  be  observed  that 
*the  terms  of  the  will  be  rigidly  and  strictly  enforced, 
and  the  statute  authorizing  them  be  strictly  complied 
with. 

1290.  No  proof  must  be  received  of  any  nuncu-  Proof  of 

nanoupa- 

pative  will,  unless  it  is   offered  within  six  months  tive  wills, 
after  speaking  the  testamentary  words,  nor  unless  the 
words,   or  the   substance    thereof,  were  reduced  to 
writing  within  thirty  days  after  they  were  spoken. 

Note.— Stats.  1850,  p.  178,  Sec.  8.  Another  require- 
ment of  the  statute  which  must  be  strictly  complied 
with.    See,  also,  Sec.  1344,  Co.  Civ.  Pro.  Cal. 

1291.  No  probate  of  any  nuncupative  will  must 
be  granted  for  fourteen  days  after  the  death  of  the 

46 
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Probate  of  testator,  nor  must  any  nuncupative  will  be  at  any 
time  proved,  unless  the  testamentary  words,  or  the 
substance  thereof,  be  firet  committed  to  writing,  and 
process  issued  to  call  in  the  widow,  or  other  persons 
interested,  to  contest  the  probate  of  such  will,  if  they 
think  proper. 

NoTE.-^tats.  1850,  p.  178,  Sec.  9.  This  is  required 
to  allow  tim6  to  produce  r  written  will  and  for  the  dis- 
covery of  other  facts  which  help  to  strengthen  or  defeat 
the  application  to  prove  the  will,  and  must  be  strictly 
complied  with.  See,  also,  Sec.  1345,  Co.  Civ.  Pro. 
Cal. 


Written 
will,  how 
revoked. 


Evidence  of 
revocation. 


1292.  Except  in  the  cases  in  this  Chapter  men- 
tioned, no  written  will,  nor  any  part  thereof,  can  be  re- 
voked or  altered  otherwise  than: 

1.  By  a  written  will,  or  other  writtng  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed 
with  the  same  fprmalties  with  which  a  will  should  be 
executed  by  such  testator;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated,  or 
destroyed,  with  the  intent  and  for  the  purpose  of  re- 
voking the  same,  by  the  testator  himself,  or  by  some 
person  in  his  presence  and  by  his  direction. 

Note. — Intention  of  testator,  as  expressed  in  subse- 
quent will,  or  writing  formally  executed,  governs  the 
question  of  revocation  under  first,  subdivision. — Red. 
L.  of  Wills,  pp.  304-7,  or  gathered  from  other  circum- 
stances.— id.  See,  also,  id.,  et  seq.,  as  to  second  subdi- 
vision of  this  section.  There  must  be  a  concurrence  of 
act  and  intention  to  revoke — a  rule  which  is  mor§  easily 
understood  and  more  readily  applied  by  Courts  and 
juries  to  a  given  state  of  facts  than  almost  any  other. 

1293.  When  a  will  is  canceled  or  destroyed  by 
any  other  person  than  the  testator,  the  direction  of 
the  testator,  and  the  fact  of  such  injury  or  destruction, 
must  be  proved  by  two  witnesses. 

Note.— Stat«.  1850,  p.  178,'  Sec.  10.  This  is  required 
to  make  the  act  of  revocation  correspond  somewhat  in 
formality  with  the  execution  of  a  will. 
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1294.     A  revocation  by  obliteration  on  the  face  of  RovocaUon 

•^  by  oblitora- 

the  will  may  be  partial  or  total,  and  is  complete  if  the  *^®°|il^*®® 
material  part  is  so  obliterated  as  to  show  an  intention 
to  revoke;  but  where,  in  order  to  effect  a  new  disposi- 
tion, the  testator  attempts  to  revoke  a  provision  of  the 
will,  by  altering  or  obli^rating^ij:  on  the  face  thereof, 
such  revocation  is  not  valid  unless. the  new  disposition 
is  legally  effected. 

NoTK.— Red:  L.  of  Wills,  p.  306,  et  seq.,  Sec.  25, 
Subds.  9-11. 

1296.  The  revocation  of  a  will,  executed  in  dupli-  Revocation 
cate,  may  be  made  by  revoking  one  of  the  duphcates.  duplicate. 

Note. — Where  there  are  duplicates  of  the  will,  and 
the  testator  cancels  the  one  in  his  custody,  that  is  an 
effectual  revocation  of  the  whole  will,  if  done  with  that 
intent. — Onions  vs.  Tyrer,  2  Vem.,  p.  741;  Sir  Edward 
Seymour's  case,  cited  in  Burtenshaw  vs.  Gilbert,  Cowp., 
p.  49. 

1296.  A  prior  will  is  not  revoked  by  a  subsequent  Revocation 
will,  unless  the  latter  contains  an  express  revocation,  subsequent 
or  provisions  wholly  inconsistent  with  the  terms  of 

the  former  will;  but  in  other  cases  the  prior  will  re- 
mains effectual  so  far  as  consistent  with  the  provisions 
of  the  subsequent  will. 

Note. — Conover  vs.  Hoffman,  15  Abb.  Pr.,  p.  100; 
Robinson  vs.  Smith,  13  Abb.  Pr.,  p.  359;  McLoskey  vs. 
Reid,  4  Bradf.,  p.  334;  Nelson  vs.  McGiffert,  3  Barb. 
Ch.,  p.  158;  Brant  vs.  Willson,  8  Cow.,  p.  66.  In 
the  cases  of  Dickinson  vs.  Swatman,  6  Jur.  (N.  S.), 
p.  831  (1860);  Goodright  vs.  Glazier,  4  Burr,  p.  2612; 
Harwood  vs.  Goodright,  1  Cowp.,  pp.  87-92 ;  1  Jar- 
man,  p.  128  and  notes,  the  effect  of  a  subsequent 
will,  as  a  revocation  of  a  former,  is  fully  discussed  and 
left  by  these  authorities  doubtful,  but  the  text  settles 
the  question. 

1297.  If,  after  making  a  will,  the  testator  duly  Antecedent 
makes  and  executes  a  second  will,  the  destruction,  rovivedby 

•    revocatioii 

cancellation,  or  revocation  of  such  second  will  does  not  gjbseqnent 
revive  the  first  will,  unless  it  appears  by  the  terms  of  ^*^^' 
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such  revocation  that  it  was  the  intention  to  revive  and 
give  effect  to  the  first  will,  or  unless,  after  such  de- 
struction, cancellation,  or  revocation,  the  first  will  is 
duly  republished. 

Note.— stats.  1850,  p.  178,  Sec.  11.     See  preceding 
section  and  note.  ^ 

1298.  I^  after  having  made  a  will,  the  testator 
marries,  and  has  issue  o^such  marriage,  born  either 
in  his  lifetime  or  after  his  death,  and  the  wife  or  issue 
survives  him,  the  will  is  revoked,  unless  provision  has 
been  made  for  such  issue  by  some  settlement,  or  unless 
such  issue  are  provided  for  in  the  will,  or  in  such  way 
mentioned  therein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  rebut  the 
presumption  of  such  revocation  can  be  received. 

Note.— Bed.  L.  of  Wills,  p.  293  (ed.  1864).  Mar- 
riage of  a  femme  sole  revokes. — Forse  and  Hunbling's 
Case,  pp.  30,  31;  Eliz.  in  Com.  Banc,  4  Co.  Bep.,  p.  60. 
So  when  wife  survives  husband. — 1  Jarman  Eng.  (ed. 
1861),  p.  114;  Colton  vs.  Lazer,  2  P.  Wms.,  p.  623;  Doe 
vs.  Staple,  2  Term  Bep.,  pp.  685-696,  Kenyon,  Ch.  J. 
Marriage  of  a  man,  and  particularly  where  issue  is 
had,  revokes  will.  This  rule  is  deduced  fix>m  the  civil 
law.— Just.  Inst.  Lib.,  2  Cap.,  p.  13,  Sec.  5.  Bule  not 
confined  to  unmarried  testator  (Chriiitopher  vs.  Chris- 
topher, cited  in  4  Burr,  p.  2182;  s.  c.  Dick.,  p.  445;  1 
Jarman  £ng.,  ed.  1861,  p.  115),  but  applies  to  one 
whose  wife  dies  subsequently  to  making  will,  marries 
again,  and  by  that  subsequent  marriage  has  issue. — 
Ovorby  vs.  Overby,  2  Show.,  p.  242;  Lugg  vs.  Lugg,  2 
Salk.,  p.  592;  1  Ld.  Byan,  p.  441;  12  Mod.,  p.  226; 
Brown  vs.  Thompson,  1  Eq.  Cas.  Abr.,  p.  413,  PI.  15; 
Eyre  vs.  Eyre,  1  P.  Wms.,  p.  304,  in  N.  A;  Parsons 
vs.  Lanoe,  1  Vesey,  pp.  189-192;  Amb.,  p.  557;  Gib- 
bons vs.  Caunt,  4  Vesey,  p.  840,  and  Am.  note.  The 
text  regarding  provision  by  the  will  being  made  for 
such  subsequent  issue  is  sustained  (Bed.  L.  of  Wills,  p. 
294;  Kenedel  vs.  Scrafton,  2  East.,  p.  530);  and  this  is 
also  the  case  when  provision  is  made  by  another  instru- 
ment.— Ld.  Mansfield,  Ch.  J.,  in  Brady  vs.  Cubett, 
Doug.,  pp.  31-39.  So,  also,  it  was  held  by  Ld.  Elen- 
borough,  in  Kenedel  vs.  Scrafton,  supra,  and  by  Ld. 
Kenyon,  in  Doe  vs.  Lancashire,  5  Term  Bep.,  p.  58. 


Civil  Code,  365 

1299.  If,  after  making  a  will,  the  testator  mar-  Effect  of 

'  °  '  marriage  of 

ries,  and  the  wife  survives  the  testator,  the  will  is  Jjf^n^" 
revoked,  unless  provision  has  been  made  for  her  by 
marriage  contract,  or  unless  she  is  provided  for  in  the 
will,  or  in  such  way  mentioned  therein  as  to  show  an 
intention  not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  revocation  must 
be  received. 

Note.— Stats.  1850,  p.  178,  Sec.  12. 

1300.  A  will,  executed  by  an  unmarried  woman.  Effect  of  a 

*'  ^  ,  marriage  of 

is  revoked  by  her  subsequent  m*arriage,  and  is  not  ^^^^^ 
revived  by  the  death  of  her  husband.  '^*"' 

Note. — Stats.  1850,  p.  178,  Sec.  13.  See  note  to  Sec. 
1296,  ante,  '*  Femme  Sole  "  and  cases  cited. 

1301.  An   agreement    made    by   a  testator,  for  Contract  of 

^  ,  .,,    Mlenota 

the  sale  or  transfer  of  property  disposed  of  by  a  will  revocaUoD. 
previously  made,  does  not  revoke  such  disposal; 
but  the  property  passes  by  the  will,  subject  to  the 
same  remedies'  on  the  testator's  agreement,  for  a  spe- 
cific performance  or  otherwise  against  the  devisees  or 
legatees,  as  might  be  had  against  the  testator's  succes- 
sors, if  the  same  had  passed  by  succession. 

Note.— Stats.  1850,  p.  178,  Sec.  14.  The  statute  of 
1  Vic,  ch.  26,  Sec.  23,  supports  the  text  of  this 
section.  Most  of  the  American  States  have  adopted 
similar  statutes,  or  the  substance  of  its  provisions, 
which  are  the  same  as  the  text  here.  This,  being  in 
accord  with  the  intent  of  the  testator,  is  a  reasonable 
and  just  provision. 

1302.  A  charge  or  incumbrance  upon  any  estate,  Mortgage 
for  the  purpose  of  securing  the  payment  of  money  JJ^^fg**®" 
or  the  performance  of  any  covenant  or  agreement,  is 

not  a  revocation  of  any  will  relating  to  the  same 
estate  which  was  previously  executed;  but  the  devise 
and  legacies  therein  contained  must  pass,  subject  to 
such  charge  or  incumbrance. 

Note.— State.  1850,  p.  178,  Sec.  15.    This  is  a  clearly 
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just  provision,  and  similar  in  its  equities  to  the  preced- 
ing section. 

Convoy-  1303.    A  Conveyance,  settlement,  or  other  act  of  a 

anco,  when  . 

revocation  ^^^^^^^^j  ^J  wliich  his  interest  in  a  thing  previously 
disposed  of  by  his  will  is  altered,  but  not  wholly 
divested,  is  not  a  revocation;  but  the  Avill  passes  the 
property  which  would  otherwise  devolve  by  succession. 

Vhen  1304.     K  the  instrument  by  which  an  alteration  is 

it  is  a  .  *' 

revocation,  made  in  the  testator's  interest  in  a  thing  previously 
disposed  of  by  his  will  expresses  his  intent  that  it  shall 
be  a  revocation,  or  if  it  contains  pro\'isions  wholly 
inconsistent  with  the  terms  and  nature  of  the  testa- 
mentary disposition,  it  opemtes  as  a  revocation  thereof, 
unless  such  inconsistent  provisions  depend  on  a  condi- 
tion or  contingency  by  reason  of  which  they  do  not 
take  effect. 

Revocation       1305.     The  rcvocatiou  of  a  vnll  revokes   all   its 

of  codicils. 

codicils. 
Afterborn         1306.     Whenever   a   testator   has   a    child  bom 

child, 

jfjj.providod  after  the  making  of  his  will,  either  in  his  lifetime 
Buccoed.  Qj.  after  his  death,  and  dies  leaving  such  child  unpro- 
vided for  by  any  settlement,  and  neither  provided  for 
nor  in  any  way  mentioned  in  his  will,  the  child  succeeds 
to  the  same  portion  of  the  testator's  real  and  personal 
property  that  he  would  have  succeeded  to  if  the  testator 
had  died  intestate. 

Note.— Stats.  1850,  p.  178,  Seo.  16.    See  Sec.  739, 
ante,  and  ample  note  on  "  Posthumous  Child." 

Children  or       1307.     When    any  testator  omits   to    i)rovide  in 
children  of  his  wiU  for  any  of  his  children,  or  for  the   issue  of 

testator  "^ 

gjj.»'jovjidod  any  deceased  child,  unless  it  appears  that  such  omis- 

^*^*  sion  was  intentional,  such  child,  or  the  issue  of  such 

child,  must  have  the  same  share  in  the  estate  of  the 

testator  as  if  he  had  died  intestate,  and  succeeds  thereto 

as  provided  in  the  preceding  section. 

Note.— StatB.  1850,  p.  178,  Sec.  17. 
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1308.  When  any  share  of  the   estate   of  a  tes-  shareof 

*'  ^  afterborn 

tator  is  assigned  to  a  child  bom  after  the  making  of  Jf  ^^^i;^*)."' 
a  will,  or  to  a  child,  or  the  issue  of  a  child,  omitted  in  Jftatotobe 
the  will,  as  hereinbefore  mentioned,  the  same  must  ^^  ' 
first  be  taken  from  the  estate  not  disposed  of  by  the 
will,  if  any;  if  that  is  not  sufficient,  so  much  as  may 
be  necessary  must  be  taken  fi'om  all  the  devisees  or 
legatees,  in  proportion  to  the  value  they  may  respec- 
tively receive  under  the  will,  unless  the  obvious  inten- 
tion of  the  testator  in  relation  to  some  specific  devise 
or  bequest,  or  other  provision  in  the  will,  would  thereby 
be  defeated;  in  such  case,  such  specific  devise,  legacy, 
or  provision,  may  be  exempted  from  such  apportion- 
ment, and  a  diiFerent  apportionment,  consistent  with 
the  intention  of  the  testator,  may  be  adopted. 

Note.— Stats.  1850,  p.  178,  Sec.  18. 

1309.  If   such    children,    or   .their    descendants,  Advance- 

ment 
so  unprovided  for,  had   an  equal  proportion  of  the  {i^»jP« 

testator's  estate  bestowed  on  them  in  the  testator's  *««^top. 
lifetime,  by  way  of  advancement,  they  take  nothing  in 
virtue  of  the  provisions  of  the  three  preceding  sec- 
tions. 

Note.— Stats.  1850,  p.  179,  Sec.  19. 

1310.  When  any  estate  is  devised  to  any  child.  Death  of 

doviseo, 

or  other  relation  of   the    testator,  and   the   devisee  ^oin? 

'  relation  of 

dies  before  the  testator,  leaving  lineal  descendants,  i^oUmelS 
such  descendants  take  the  estate  so  given  by  the  will, .  illwilg* 
in  the  same  manner  as  the  devisee  would  have  done  scendanta. 
had  he  survived  the  testator. 

Note.— Stats.  1850,  p.  179,  Sec.  20. 

1311.  Every  devise  of  land  in  any  will  conveys  all  Devwoa  of 
the  estate  of  the  devisor  therein,  which  he  could  coBBtrued. 
lawfully  devise,  unless  it  clearly  appears  by  the  will 

that  he  intended  to  convey  a  less  estate. 

Note.— Stats.  1850,  p.  179,  Sec.  21. 
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1312.  Any  estate,  right,  or  interest  in  lands  ac- 
quired by  the  testator  after  the  making  of  his  will, 
passes  thereby  and  in  like  manner  as  if  title  thereto 
was  vested  in  him  at  the  time  of  making  the  vrill,  if  it 
manifestly  appears  by  the  \^11  to  have  been  the  inten- 
tion of  the  testator.  Every  will  made  in  express  terms, 
devising,  or  in  any  other  terms  denoting  the  intent  of 
the  testator  to  devise  all  the  real  estate  of  such  testator, 
passes  all  the  real  estate  which  such  testator  was  enti- 
tled to  devise  at  the  time  of  his  decease. 

Note.— Stats.  1850,  p.  179,  Sec.  22;  1865-6,  p.  381, 
Sec.  1.  The  preceding  chapter  is  taken  from  our  own 
statutes  on  wills.  Reference  is  here  made  generally 
to  the  Code  of  Civil  Procedure  on  the  subject  of  Wills 
and  the  Probate  Practice,  as  also  to  Title  VII  of  this 
Div.  on  Succession,  and  notes. 


CHAPTER  II. 


INTBRPRETATION   OF  WILLS,   AND   EFFECT  OF  VARIOUS   PRO- 
VISIONS. 


Section  1317. 
1318. 
1319. 
1320. 
1321. 
1322. 
1323. 
1324. 
1325. 
1326. 
1327. 
1328. 
1329. 
1330. 
1331. 

1832. 
1333. 
1334. 
1335. 


Testator^s  intention  to  be  carried  out. 

Intention  to  be  ascertained  from  the  will. 

Rules  ot  interpretation. 

Several  Instruments  are  to  be  taken  together. 

Harmonizing  various  parts. 

In  what  case  devise  not  affected. 

When  ambiguous  or  doubtful. 

Words  taken  in  ordinary  sense. 

Words  to  receive  an  operative  construction. 

Intestacy  to  be  avoided. 

Effect  of  technical  words. 

Technical  words  not  necessary. 

Certain  words  not  necessary  to  pass  a  fee. 

Power  to  devise,  how  executed  by  terms  of  will. 

Devise  or  bequest  of  all  real  or  all  personal  property, 

or  both. 
Residuary  clause. 
Same. 

"Heirs,**  "relatives,**  "issue,**  "descendants,**  etc. 
Words  of  donation  and  of  limitation. 
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Section  1336.  To  what  time  words  refer. 

1337.  Devise  or  bequest  to  a  class. 

1338.  AVTien  conversion  takes  effect. 

1339.  When  child  born  after  testator's  death  takes  under  will. 

1340.  Mistakes  and  omissions. 

1341.  When  devises  and  bequests  vest.  ' 

1342.  When  cannot  be  divested. 

1343.  Death  of  devisee  or  legatee. 

1344.  Interests  in  remainder  are  not  affected. 

1345.  Conditional  devises  and  bequests. 

1346.  Condition  precedent,  what. 

1347.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  performed. 

1349.  Conditions  subsequent,  what. 

1350.  Devisees,  etc.,  take  as  tenants  in  common. 

1351.  Advancements,  when  ademptions. 

1317.  A  will  is  to  be  construed  according  to  the  Te«tator»8 
intention  of  the  testator.     Where  his  intention  cannot  beoarriod 
have  effect  to  its  full  extent,  it  must  have  effect  as  fer 
as  possible. 

Note.— Kidwell  vs..  Brummagim,  82  Cal.,  p.  4S6, 
Intention  of  Testator.— Brown  vs.  Lyon,  6  N.  Y., 
p.  420;  Chrystie  vs.  Phyfe,  19  N.  Y.,  p.  348.  Must  have 
effect  as  far  as  possible. — Kane  vs.  Gott,  24  Wend.,  p. 
665;  Savage  vs.  Bumham,  17  N.  Y.,  p.  677;  Doe  vs. 
Gallini,  5  B.  &  Ad.,  p.  621;  Williams  vs.  McDougall, 
39  Cal.,  p.  80;  Estate  of  Wood,  36  Cal.,  p.  75.  Red.  on 
L.  of  Wills,  on  pp.  432,  433,  and  notes,  says:  "All  the 
books  which  treat  of  the  construction  of  wills  constantly 
repeat  the  formula,  that  the  intention  of  the  testator  is 
the  prevailing  consideration  in  applying  all  the  rules  of 
construction.  This  will  be  found  repeated  an  infinite 
number  of  times  in  the  American  reports."  The  Eng- 
lish Courts  have  gone  to  great  length  in  giving 
force  to  any  form  of  request  in  a  will,  and  making  it  of 
binding  force  on  the  executor.  Similar  alacrity  in  the 
Courts  is  manifested  to  construe  informal  documents 
and  entries  in  books  into  the  binding  force  of  wills. — 
See  Red.  L.  of  Wills,  pp.  175-6.  The  tendency  of 
the  Courts  to  extend  to  the  intentions  of  decedents^ 
however  informally  expressed,  the  validity  of  wills,  is 
'  an  argument  in  favor  of  the  adoption  of  Sec.  1277,  ante. 

1318.  In  case  of  uncertainty  arising  upon  the  face 
of  a  will,  as  to  the   application   of  any  of  its  pro- 
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Intention     visions,  the  testator's  intention  is  to  be  ascertained 

to  be 

J]^«rtMiied  from  the  words  of  the  will,  taking  into  view  the  cir- 
^^^^  cumstances  under  which  it  was  made,  exclusive  of  his 

oral  declarations. 

Note. — "There  ia  none  of  more  universal  applicn- 
tion,  both  here  and  in  England,  than  (the  rule)  that  the 
plain  and  unambiguous  words  of  the  will  must  prevail, 
and  are  not  controlled  or  qualified  by  any  conjectural 
or  doubtful  constructions  growing  out  of  the  situation, 
circumstances,  or  condition,  either  of  the  testator,  his 
property,  or  family."— Red.  Law  of  Wills,  p.  430;  Bun- 
ner  vs.  Storm,  1  Sandf.  Ch.,  p.  367;  Mann  vs.  Mann,  14 
Johns.,  p.  1;  Parsons  vs.  Winslow,  6  Mass.,  p.  175; 
Dawes  vs.  Sw«in,  4  id.,  p.  208.  Particular  construc- 
tion of  words  at  variance  with  their  more  natural 
import,  may  be  strengthened  by  such  extraneous  cir- 
cumstances.— Bullock  vs.  £vans,  9  H.  of  L.  Cas.,  p. 
24;  Maddison  vs.  Chapman,  5  Jur.,  (N.  S.,)  p.  277. 

Ruiesof  1319.     In  interpreting  a  will,  subiect  to  the  law  of 

interproto-  .  i  i 

tion.  this  State,  the  rules  prescribed  by  the  following  sec- 

tions of  this  Chapter  are  to  be  observed,  unless  an 
intention  to  the  contrary  clearly  appears. 

Note. — See  the  two  preceding  sections,  and  notes 
containing  references  to  numerous  authorities  and  de- 
cisions of  recognized  weight  with  all  our  Courts.    It 
would  be  an  inexcusable  fault  of  the  law,  and  of  law 
/  makers,  if,  for  the  want  of  proper  r^iles  of  interpreta- 

tion, the  last  wish  and  desire  of  a  decedent,  who  has 
gone  to  the  trouble  of  placing  in  solemn  writing 
his  will,  the  property  which  he  had  expended  a 
lifetime  in  accumulating,  it  may  be,  for  a  particular 
purpose — the  object  and  aim  of  his  material  exist- 
ence— should  be  perverted  and  devoted  to  objects 
and  purposes  never  intended.  It  would  be  a  still 
greater  fault  not  to  give  force  and  eflScacy  to  language 
employed  in  a  will  about  which  no  two  men  could  be 
found  to  disagree  with  regard  to  the  intention  of  the 
testator.  This  result,  in  the  past,  has  unfortunately 
happened.  It  is  hoped,  however,  that  these  rules  oV 
interpretation  of  wills  will  prevent  the  repetition  of 
such  cases  as  that  commented  on  in  Note  5,  p.  424, 
Red.  on  Law  of  Wills,  as  follows:  "  We  often  remem- 
ber the  remark  of  a  Judge,  sitting  at  nisi  prius,  when 
the  acknowledgment  of  a  deed  of  land  was  in  all  re- 
spects in  due  form,  and  had  been  duly  registered  and 


Civil  Code.  871 

acquiesced  in  for  fifty  years,  except  that  the  word 
^  ockTiowledged*  was  unfortunately  omitted.  The 
Judge  very  coolly  remarked  that  *  tkU  was  a  very 
important  word.^  Truly;  and  so  is  the  word  ^prorn^ 
ise^^  in  a  promissory  note,  hut  its  omission  has  heen 
supplied  hy  intendment  and  construction;  and  so  has  a 
note  been  held  good  when  written,  *  I  promise  not  to 
pay/ etc.;  so,  also,  the  phrase,  ^with  issue'  is  often 
construed  *  without  issueJ*  And  there  are  numerouB 
very  recent  decisions  of  the  English  Courts  where  it 
has  been  held  that  the  omission  of  any  word  in  a  will 
may  be  supplied  by  intendment  where  there  is  no  doubt 
in  regard  to  the  word  intended  to  be  used." — Towns  vs. 
Wentworth,  11  Moore  P.  C.  C,  p.  526.  But  the  in- 
tendment must  be  clear — beyond  all  reasonable  doubt — 
so  that  no  two  persons  could  be  expected  to  differ  in 
regard  to  the  word  intended. — Thompson  vs.  White- 
lock,  5  Jur.  (N.  S.),  p.  991;  Parish  vs.  Stone,  14  Pick., 
p.  198;  Loring  vs.  Sumner,  23  id.,  p.  98;  Wilbur  vs. 
Smith,  5  Allen,  p.  194;  Longstafif  vs.  Rennison,  1 
Drewry,  p.  28.  Redfield,  in  his  Law  of  Wills,  p.  426, 
holds  this  language:  "It  is  true  *  *  that  the  gen- 
eral rules  for  the  construction  of  wills,  as  drawn  up  by 
Mr.  Jarman,  have,  in  themselves,  acquired,  in  some 
degree,  the  weight  of  authority.  But  in  common  with 
all  general  rules,  they  will  be  found  to  call  for  consid- 
erable discretion  in  their  application  to  particular 
cases."  The  rules  referred  to  are  to  be  found  in  Jar- 
man's  Eng.  Ed.  of  1861,  Vol.  2.,  p.  762,  et  seq.;  also, 
in  Red.  L.  of  Wills,  p.  425,  Note  1.  It  is  the  purpose 
of  the  Code,  in  this  Chapter,  to  render  as  certain  as 
possible  the  rules  of  construction  and  interpretation  of 
wills. — Bruck  vs.  Tucker,  32  Cal.,  p.  425;  Kidwell  vs. 
Brummagim,  32  id.,  p.  436;  Estate  of  Garraud,  36  id., 
p.  336;  Carpentier  vs.  Gardner,  29  Cal.,  p.  160;  Larco 
vs.  Cassanueva,  30  Cal.,  p.  560.  Same  instrument  may 
operate  as  a  conveyance  and  as  a  will. — Adams  vs. 
Lansing,  17  Cal.,  p.  629.  Will  as  a  conveyance. — 
Castro  vs.  Castro,  6  Cal.,  p.  158. 

1320.     Several  testamentary  instruments,  executed  sererai 
by  the  same  testator,  are  to  be  taken  and  construed  ments  are 

.  to  be  taken 

together  as  one  instrument.  together. 

Note. — Howland  vs.  Union  Theo.  Sem.,  5  N.  Y., 
pp.  193,  214;  Haven  vs.  Haven,  1  Redf.  Surr.,  p.  374; 
Jauncy  vs.  Atty.  Genl.,  3  Giflf.,  p.  308;  Stone  vs.  Evans, 
2  Atk.,  p.  86. 
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Harmoniz-        1321.    All  the  parts  of  a  will  are  to  be  construed 

ing  various     .  . 

parte.  m  relation  to  each  other,  and  so  as,  if  possible,  to  form 

one   consistent  whole;    but  where  several   parts  are 
absolutely  irreconcilable,  the  latter  must  prevail. 

NoTK. — All  parts  construed  relative  to  each  other 
(Arcularius  vs.  Geisenhainer,  3  Bradf.,  p.  64;  affirmed, 
25  Barb.,  p.  403;  Egerton  vs.  Conklin,  25  WendaU,  pp. 
224-228;  Covenhoven  vs.  Shuler,  2  Paige,  p.  130;  Ford 
vs.  Ford,  6  Hare,  p.  492;  Stewart  vs.  Jones,  3  De  Gex. 
and  J.,  p.  532),  so  as  to  form  one  consistent  whole,  If 
possible  (Carter  vs.  Hunt,  40  Barb.,  p.  391;  Morrall  vs. 
Sutton,  1  Phillips,  p.  533;  Mutter's  Estate,  38  Penn. 
St.,  p.  314;  Jennings  vs.  Newman,  10  Sim.,  p.  223); 
but  when  severarl  parts,  whether  in  the  same  sentence 
or  in  different  sentences  (Morrall  vs.  Sutton,  1  Phillips, 
pp.  537-547),  are  absolutely  (Barclay  vs.  Maskelyne, 
H.  R.  V.  Johns.,  p.  131;  Sweet  vs.  Chase,  2  N.  Y.,  p. 
79;  Covenhoven  vs.  Shuler,2  Paige,  p.  123)  irreconcila- 
ble, the  latter  must  prevail. — See  Trustees  of  Theolog. 
Seminary  vs.  Kellogg,  16  N.  Y.,  p.  88;  Norria  vs. 
Beyea,  13  N.  Y.,  p.  284;  Campbell  vs.  Rawdon,  18  N. 
Y.,  p.  414;  Griffen  vs.  Ford,  1  Bosw.,  p.  123;  Brad- 
street  vs.  Clarke,  12  "Wend.,  p.  602. 

In  what  1322.     A  clear  and  distinct  devise  or  bequest  can- 

case  devise  1         rT>  T  1  -11^1 

not  not  be  affected  by  any  reasons  assigned  therefor,  or  by 

any  other  words  not  equally  clear  and  distinct,  or  by 
inference  or  argument  from  other  parts  of  the  will,  or 
by  an  inaccurate  recital  of  or  reference  to  its  contents 
in  another  part  of  the  will. 

Note. — Devise  not  affected  by  reapons  asi^igned 
therefor. — Cole  vs.  Wade,  16  Ves.,  p.  46;  see  Thompson 
vs.  Whitlock,  5  Jur.  (N.  S.),  p.  991.  Nor  by  other 
words  not  equally  clear  and  distinct. — Thornhill  vs. 
Hall,  2  CI.  and  F.,  p.  22;  Barclay  vs.  Maskelyne,  H. 
R.  V.  Johns.,  p.  126.  This  rule  applies  equally  to 
prior  (Greenwood  vs.  Sutcliffe,  14  C.  B.,  p.  226)  and  to 
subsequent  woids. — Arcularius  vs.  Geisenhainer,  3 
Bradf.,  p.  75;  affiimed,  25  Barb.,  p.  403;  Kiven  vs. 
Oldfield,  4  De  Gex  and  J.,  p.  30;  BorroU  vs.  Haigh,  2 
Jur.,  p.  229.  Nor  by  infer enjce  or  argument  from  other 
parts. — Campbell  vs.  Haiding,  2  Buss,  and  M.,  p.  409; 
Jennings  vs.  Newman,  10  Sim.,  p.  223.  Nor  by  inaccu- 
rate recital  or  reference, — Hillersdon  vs.  Lowe,  2  Hare* 
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pp.  355,  372;  Mortimer  vs.  Hartley,  3  De  Gex  and  Sm., 
p.  332. 

1323.  Where  the  meaning  of  any  part  of  a  will  is  Whon 

,  ambiguons 

ambiguous  or  doubtful,  it  may  be  explained  by  any  or  doubtful 
reference  thereto,  or  recital  thereof,  in  another  pai*t  ot 
the  will. 

Note.— See  Hyatt  vs.  Pugsley,  23  Barb.,  p.  285; 
Marsh  vs.  Hague,  1  £dw.,  p.  174. 

1324.  The  words  of  a  will  are  to  be  taken  in  their  Words 
ordinary  and  grammatical  sense,  unless  a  clear  inten-  ordinary 
tion  to  use  them  in  another  sense  can  be  collected,  and 

that  other  can  be  ascertained. 

Note. — Words  are  used  in  their  grammaticcU  sense, 
unless  a  clear  intention  otherwise  is  manifest. — Hone  vs. 
Van  Schaick,  3  I^.  Y.,  p.- 638;  Cromer  vs.  Pinckney, 
3  Barb.  Ch.,  p.  466;  Bullock  vs.  Downes,  9  H.  of  L. 
Cas.,  p.  24;  to  be  collected  and  ascertained. — De  Notte- 
beck  vs.  Astor,  13  N.  Y.,  p.  98;  affirming  S.  C,  16 
Barb.,  p.  412;  Bradhurst  vs.  Bradhurst,  1  Paige,  p.  331; 
Covenhoven  vs.  Shuler,  2  id.,  p.  122;  Rathbono  vs. 
Dyckman,  3  id.,  p.  9;  Crosby  vs.  Wendell,  6  id.,  p. 
548. 

1325.  The  words  of  a  will  are  to  receive  an  inter-  Words  to 

receive  an 

pretation  which  will  ffive  to  every  expression  some  operative 

*  o  ./  x-  construe- 

eftect,  rather  than  one  which  will  render  any  of  the  ^**^°- 
expressions  inoperative. 

Note.— Griffen  vs.  Ford,  1  Bosw.,  pp.  123-140; 
Mason  vs.  Jones,  2  Barb.,  p.  229;  Butler  vs.  Butler,  3 
Barb.  Ch„  p.  304;  Pond  vs.  Bergh,  10  Paige,  p.  140; 
Doe  vs.  Gallini,  5  B.  &  Ad.,  p.  621;  3  Ad.  &  El.,  p. 
340;  see  Chrystie  vs.  Phyfe,  19  N.  Y.,  p.  348. 

1326.  Of  two  modes  of  interpreting  a  will,  that  is  intestaoy 
to  be  preferred  which  will  prevent  a  total  intestacy.       avoided. 

Note. — Booth  vs.  Booth,  4  Ves.,  p.  407. 

1327.  Technical  words  in  a  will  are  to  be  taken  in  Effect  of 
their  technical  sense,  unless  the  context  clearly  indi-  words, 
cates  a  contrary  intention. 

Note. — Technical  words  are  taken  in  their  technical 
sense. — ^Moore  vs.  Lyons,  25  Wend.,  pp.  154,  155; 
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Technical 
words  not 
neooBsary. 


Certain 
words  not 
necessary 
to  pass  a 
fee. 


Power  to 
deyise.  how 
executed 
by  terms  of 
wiU. 


Devise  or 
beqaoet  of 
all  real  or 
all  personal 
property, 
or  both. 


Residuary 
clause. 


Campbell  vs.  Rawdon,  18  N.  Y.,  p.  417;  Brown  va. 
Lyon,  6  N,  Y.,  p.  419;  Jackson  v.  Luquere,  5  Cow., 
p.  228;  Jenkins  vs.  Hughes,  8  H.  of  L.  Cas.,  p.  571; 
Doe  vs.  Peiratt,  6  Man.  &  Gr.,  pp.  335, 342, 350;  unless 
the  contrary  clearly. — Doe  vs.  Galllni,  5  B.  &  Ad.,  p. 
621;  3  Ad.  &  El.,  p.  340;  Jesson  vs.  Wright,  2  Bligh., 
p.  57;  indicates  a  contrary  intention. — Corrigan  vs. 
Kiernan,  1  Bradf.,  p.  208;  Sherwood  vs.  Sherwood,  3 
id.,  p.  230;  De  Kay  vs.  Irving,  5  Den.  p.  646;  Parks 
vs.  Parks,  9  Paige,  p.  107. 

1328.  Technical  words  are  not  necessary  to  give 
eflFect  to  any  species  of  disposition  by  a  will. 

Note. — Jackson  vs.  Luquere,  5  Cow.,  p.  228;  Parks 
vs.  Parks,  9  Paige,  p.  117. 

1 329.  The  term  "  heirs,* '  or  other  words  of  inherit- 
ance, are  not  requisite  to  devise  a  fee,  and  a  devise  of 
real  property  passes  all  the  estate  of  the  testator,  unless 
otherwise  limited. 

NoTE.~To  similar  effect  is  1  Vict.,  ch.  26,  Sees. 
26-28. 

1330.  Real  or  personal  property  embraced  in  a 
power  to  devise,  passes  by  a  will  purporting  to  devise 
all  the  real  or  personal  property  of  the  testator. 

Note.— Van  "Wert  vs.  Benedict,  1  Bradf.,  p.  123; 
Amory  vs.  Meredith,  7  Allen,  p.  397.  See  a  similar 
provision,  1  Vict.,  ch.  26,  Sec.  27,  as  regards  a  general 
and  beneficial  power. 

1331.  A  devise  or  bequest  of  all  the  testator's  real 
or  personal  property,  in  express  terms,  or  in  any  other 
terms  denoting  his  intent  to  dispose  of  all  his  real  or 
personal  property,  passes  all  the  real  or  personal  prop- 
erty which  he  was  entitled  to  dispose  of  by  will  at  the 
time  of  his  death. 

Note. — McNaughton  vs.  McNaughton,  41  Barb.,  p. 
50;  see,  also,  notes  to  Sees.  1274, 1317, 1318. 

1332.  A  devise  of  the  residue  of  the  testator's 
estate,  property,  or  real  property,  passes  all  the  real 
property  which  he  was  entitled  to  devise  at  the  time 
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of  his  death,  not  otherwise  effectually  devised  by  his 
will. 

NoTi.— It  has  been  doubted  (Van  Cortlandt  vs.  Kip, 
1  Hill,  p.  596;  7  id.,  p.  352;  see  Prescott  vs.  Prescott,  7 
Mete.,  pp.  141,  146)  whether  this  is  the  effect  of  a  re- 
siduary devise,  except  where  the  beneficial  taker  under 
the  prior  devise  is  the  same  person  as  the  residuary 
devisee  (see  Tucker  vs.  Tucker,  5  N.  Y.,  p.  421),  where 
the  prior  devise  has  been  revoked  by  the  testator  (Kip 
vs.  Van  Cortlandt,  7  Hill,  p.  346),  or  where  the  prior 
devise  is  only  a  charfi^e  upon,  and  not  an  exception 
from  the  residuary  devise  (Cook  vs.  SStationers'  Co.,  3 
Myl.  &  K.,  p.  262). 

1 333.  A  bequest  of  the  residue  of  the  testator's  Samo. 
estate,  property,  or  personal  property,  passes  all  the 
personal  property  which  he  was  entitled  to  bequeath 

at  the  time  of  his  death,  not  otherwise  effectually  be- 
queathed by  his  will. 

Note.— Booth  vs.  Booth,  4  Vesey,  pp.  399-407; 
Jones  vs.  Mackilwain,  1  Buss.,  p.  220.  In  Leake  vs. 
Bobinson,  2  Mer.,  pp.  363,  386,  Sir  William  Grant, 
M.  B.,  said:  *^  There  is  certainly  a  strong  disposition  in 
the  Courts  to  construe  a  residuary  clause  so  as  to  pre- 
vent an  intestacy  with  regard  to  any  of  the  testator's 
property." 

1334.  A  testamentary  disposition  to  "heirs,"  "re-  ;;HoirB,»» 
lations,"  "nearest  relations,"  "representatives,"  "  legal  tiyes."  ^^ 
representatives,"    or  "personal    representatives,"  or  ^^^^^ 
"  family,"    "  issue,"     "  descendants,"    "  nearest "    or 
"next  of  kin  "  of  any  person,  without  other  words  of 
qualification,  and  when  the  terms  are  used  as  words 

of  donation,  and  not  of  limitation,  vests  the  property 
in  those  who  would  be  entitled  to  succeed  to  the  prop- 
erty of  such  person,  according  to  the  provisions  of  the 
Title  on  Succession,  in  this  Code. 

NoTB. — Norris  vs.  Hensley,  27  Cal.,  p.  439.  In  this 
case  Mr.  Justice  Currey,  with  great  ability  and  learn- 
ing, and  with  many  cogent  authorities  referred  to  in 
support  of  his  positions,  thoroughly  and  exhaustively 
treats  of  the  rules  of  construction  of  wills,  and  particu- 
larly the  rule  in  "  Shelley's  Case." 
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Words  of  1335.     The  terms  mentioned  in  the  last  section  are 

donation 

*n4of         used  as  words  of  donation,  and  not  of  limitation,  when 

limitation.  '  ' 

the  property  is  given  to  the  person  so  designated, 
directly,  and  not  as  a  qualification  of  an  estate  given 
to  the  ancestor  of  such  person. 

To  what  1 336.     Words  in  a  will  referring  to  death  or  survi- 

time  words  ,  ^  ^ 

refer.  vorship,  simply,  relate  to  the  time  of  the  testator  s 

death,  unless  possession  is  actually  postponed,  when 
they  must  be  referred  to  the  time  of  possession. 

Note. — Words  in  a  will  referring  to  death. — Adanis 
vs.  Beekman,  1  Paige,  p.  631 ;  Ive  vs.  King,  16  Beav., 
p.  41;  Howard  vs.  Howard,  21  Beav.,  p.  550;  Schenck 
vs.  Agnew,  4  Kay  &  J.,  p.  405.  Or  survivorship. — 
Young  vs.  Robertson,  4  Macq.,  pp.  319,  330;  Young 
vs.  Davies,  9  Jur.,  (N.  S.,)  p.  339.  The  contrary  was 
held  as  to  real  property  in  Moore  vs.  Lyons,  25  "Wend., 
p.  119,  on  the  supposed  £nglish  rule;  but  that  rule  does 
not  exist. — Taaffe  vs.  Connor,  10  H.  of  L.  Cas.,  p.  77; 
22  Beav.,  p.  271.  It  makes  no  difference  that  there  is 
a  postponement  without  any  preceding  life  interest. — 
Hodgson  vs.  Micklethwaite,  2  Drewry,  p.  294.  This 
rule  is  not  now  law  when  the  life  tenant  dies  before  the 
testator. — Spurrell  vs.  Spurrell,  11  Haref  p.  154. 

DeTis©  or  1 337.  A  testamentary  disposition  to  a  class  includes 
a  ciaaB.  every  person  answering  the  description  at  the  testator's 
death;  but  when  the  possession  is  postponed  to  a  future 
period,  it  includes  also  all  persons  coming  within  the 
description  before  the  time  to  which  possession  is  post- 
poned. 

Note. — Testamentary  disposition  to  a  class,  includes 
every  one  answering  to  the  description  at  testator's 
death. — Tucker  vs.  Bishop,  16  N.  Y.,  p.  402;  Camp- 
bell vs.  Rawdon,  18  N.  Y.,  p.  415.  Persons  who  die 
before  the  testator  are  not  included. — Stires  vs.  Van 
Bensselaer,  2  Bradf.,  p.  172;  Campbell  vs.  Rawdon,  18 
N,  Y.,  pp.  414,  415.  If  possession  is  continued,  it  in- 
cludes all  coming  within  the  description  before  the  time 
to  which  it  is  continued. — See  Tucker  vs.  Bishop,  16 
N.  Y.,  p.  402;  Johnson  vs.  Valentine,  4  Sandf.,  p.  36. 
To  the  contrary. — Doubleday  vs.  Newton,  27  Barb.,  p. 
444. 
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1 338.  Wlien  a  will  directs  the  conversion  of  real  when 

oonvenion 

property  into  money,  such  property  and  all  its  proceeds  takes  effect 
must  be  deemed  personal  property  from  the  time  of  the 
testator's  death. 

Note. — Direction  of  the  will  to  convert  real  property 
to  money. — Forsyth  vs.  Rathbone,  34  Barb.,  p.  405; 
Fowler  vs.  Depau,  26  Barb.,  p.  239;  Harris  vs.  Clark, 
7  N.  Y.,  p.  260;  Phelps  vs.  Pond,  23  N.  Y.,  p.  76. 
The  proceeds  deemed  personal  property. — ^Meakings 
vs.  Cromwell,  5  N.  Y.,  p.  136;  King  vs.  WoodhuU,  3 
Edw.,  p.  79;  Bramhall  vs.  Ferris,  14  N.  Y.,  p.  46; 
Johnson  vs.  Bennett,  39  Barb.,  p.  262.  Prom  testa- 
tor's death. — Kane  vs.  Gott,  24  Wend.,  p.  669. 

1339.  A  child  conceived  before,  but  not  born  until  when 
after  a  testator's  death,  or  any  other  period  when  a  dis-  aft«r 

'  ^  ^  testator's 

position  to  a  class  vests  in  right  or  in  possession,  takes,  J^Jw  wnf 
if  answering  to  the  description  of  the  class. 

Note. — Kawlins  vs.  Eawlins,  2  Cox,  p.  425;  Trower 
vs.  Butts,  1  Sim.  &  Stu.,  p.  181;  Jenkins  vs.  Freyer,  4 
Paige,  p.  53;  see  Sec.  739,  ante,  and  note. 

1340.  When,  applying  a  will,  it  is  found  that  there  Mistakes 
is  an  imperfect  description,  or  that  no  person  or  prop-  omiasions. 
erty  exactly  answers  the  description,   mistakes  and 
oraissions  must  be  corrected,  if  the  error  appears  fi'om 

the  context  of  the  will  or  from  extrinsic  evidence;  but 
evidence  of  the  declarations  of  the  testator  as  to  his 
intentions  cannot  be  received. 

Note. — Imperfect  description,  (Fleming  vs.  Flem- 
ing, 8  Jur.  [N.  S.],  p.  1042,)  of  person  (Connolly  vs. 
Pardon,  1  Paige,  p.  291;  Smith  vs.  Smith,  4  id.,  p.  271; 
Wightman  vs.  Stoddard,  3  Bradf.,  p.  405;  Hart  vs. 
Marks,  4  id.,  p.  161;  Lee  vs.  Pain,  4  Hare,  p.  249,)  or 
property  (Roman  Cath.  Asylum  vs.  Emmons,  3  Bradf., 
p.  144;  Smith  vs.  Wyckoff,  3  Sandf.  Ch.,  pp.  82,  88). 
Mistakes  and  omissions  (Hart  vs.  Tulk,  2  De  Gex,  M. 
&  G.,  p.  300,)  must  be  corrected  if  the  error  appears 
from  the  context  or  extrinsic  evidence  (see  Stanley  vs. 
Stanley,  2  Johns.  &  Hem.,  p.  513;  see  Blundell  vs. 
Gladstone,  1  Phillips,  p.  279).  The  testator*s  declara- 
tions are  generally  inadmissible. — ^Doe  vs.  Hiscocks,  5 
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Mees.  &  W.,  p.  563.  To  the  contrary.— Ex  parte 
Hornby,  2  Bradf.,  p.  420.  Otherwise,  if  the  words  are 
equally  descriptive  of  several  persons  (Doe  vs.  Allen,  12 
Ad.  &  El.,  p.  451;  Fleming  vs.  Fleming,  8  Jur.  [N.  S.], 
p.  1042,)  or  subjects  of  ownership  (see  Douglass  vs. 
Fellows,  1  Kay,  pp.  114, 120). 

When      ^       1 34 1 .     Testamentary  dispositions,  including  devises 

devises  and  ^  jr  ?  o 

vest*"*"  *  bequests  to  a  person  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  death. 

Note. — Devises — Post  vs.  Hover,  30  Barb.,  pp. 
312,  819;  bequests — Dupre  vs.  Thompson,  8  Barb.,  p. 
537. 

When  1342.    A  testamentary  disposition,  when  vested, 

oannot  be  •/  i. 

divested,  cannot  be  divested  unless  upon  the  occurrence  of  the 
precise  contingency  prescribed  by  the  testator  for  that 
purpose. 

NoTB, — Williams  vs.  Jones,  1  Buss.,  p.  517;  Hum- 
berston  vs.  Stanton,  1  Yes.  and  B.,  p.  485. 

Death  of  1343.     K  a  devisee  or  leeratee  dies  during  the  life- 

devisee  or      ,  ^  ^ 

legatee.  time  of  the  testator,  the  testamentary  disposition  to 
him  fails,  unless  an  intention  appears  to  substitute 
some  other  in  his  place. 

Note.— Savage  vs.  Bumham,  17  N.  Y.,  p.  575. 

intereetBin       1344.     The  death  of  a  devisee  or  legatee  of  a  lim- 

remainder  ,  *^ 

affected.  ^^  interest  before  the  testator's  death  does  not  defeat 
the  interests  of  persons  in  remainder,  who  survive  the 
testator. 

NoTK. — Devisee^s  death  (Downing  vs.  Marshall,  28 
N.  Y.,  p.  370;  23  How.  Pr.,  p.  7;  Campbell  vs.  Baw- 
don,  18  N.  Y.,  p.  421),  or  that  of  a  legatee  of  a  limited 
interest,  prior  to  that  of  testator,  does  not  defeat  the 
interests  of  persons  in  remainder  who  survive  him. 

Conditional       1345.    A  Conditional  disposition  is  one  which  de- 

devises  and  «  .  . 

bequests,  pcuds  upou  the  occuiTence  of  some  uncertain  event, 
by  which  it  is  either  to  take  eflFect  or  be  defeated. 

Condition         1346.    A  Condition  precedent  in  a  will  is  one  which 
what     '    is  required  to  be  fulfilled  before  a  particular  disposition 
takes  effect. 

Note.-— See  Sec.  1281,  ante,  and  note. 
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1347.  Where  a  testamentary  disposition  is  made  Effect  of 

,  ,  conditioa 

upon  a  condition  precedent,  nothing  vests  until  the  precedent 
condition  is  fulfilled,  except  where  such  fulfillment  is 
impossible,  in  which  case  the  disposition  vests,  unless 
the  condition  was  the  sole  motive  thereof,  and  the 
impossibility  was  unknown  to  the  testator,  or  arose 
from  an  unavoidable  event  subsequent  to  the  execution 
of  the  will. 

1348.  A  condition  precedent  in  a  will  is  to  be  conditioM 

precedent, 

deemed  performed  when  the  testator's  intention  has  7*»en  . 

^  deemed 

been    substantially,   though    not    literally,   complied  perfo'm®^*- 
with. 

1 349.  A  condition  subsequent  is  where  an  estate  Conditiona 

Bubse- 

or  interest  is  so  given  as  to  vest  immediately,  subject  Q^®nt. 
only  to  be  divested  by  some  subsequent  act  or  event. 

1350.  A  devise  or  legacy  given  to  more  than  one  Devisees, 

,  ,  etc,  take 

person  vests  m  them  as  owners  in  common.  ?« tenants 

^  in  nnminnffi 


in  common. 


1351.    Advancements  or  gifts  are  not  to  be  taken  Advance- 

mcnts, 

as  ademptions  of  general  legacies,  unless  such  inten-  when 

^  o  o  J  ademp- 

tion is  expressed  by  the  testator  in  writing.  ^^^ 


CHAPTER  m. 

GENERAL   PROVISIONS. 

Section  1357.  Nature  and  designations  of  legacies. 

1.  Specific. 

2.  Demonstrative. 

3.  Annuities. 

4.  Eesiduary. 

5.  General. 

1358.  Order  of  sale  in  case  of  an  intestate. 

1359.  Order  of  sale  in  case  of  a  testator. 

1360.  Legacies,  how  charged  with  debts. 

1361.  Same. 

1362.  Abatement. 

1363.  Specific  devises  and  legacies. 
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Section  1364.  Heir's  conveyance  good,  unless  will  is  proved  within 

four  years. 

1365.  Possession  of  legatees. 

1366.  Bequest  of  interest. 

1367.  Satisfaction. 

1368.  Legacies,  when  due* 

1369.  Interest. 

1370.  Construction  of  these  rules. 

1371.  Executor  according  to  the  tenor. 

1372.  Power  to  appoint  b  invalid. 

1373.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not  affected. 

1376.  The  law  of  what  place  applies. 

1377.  Liability  of  beneficiaries  for  testator's  obligations. 


Demon- 
strative. 


Nature  and       1357.    Legacies  are  distinguished  and  designated, 

designation  _.  .     . 

of  legacies,  according  to  their  nature,  as  follows: 

Speoific  1.  A  legacy  of  a  particular  thing,  specified  and  dis- 

tinguished from  all  othei-s  of  the  same  kind  belonging 
to  the  testator,  is  specific;  if  such  legacy  fails,  resort 
cannot  be  had  to  the  other  property  of  the  testator; 

2.  A  legacy  is  demonstrative  when  the  particular 
fund  or  personal  property  is  pointed  out  from  which  it 
is  to  be  taken  or  paid;  if  such  fund  or  property  fiiils, 
in  whole  or  in  part,  resort  may  be  had  to  the  general 
assets,  as  in  case  of  a  general  legacy; 

Annnities.  3.  An  annuity  is  a  bequest  of  certain  specified  sums 
periodically;  if  the  fund  or  property  out  of  which  they 
are  payable  fails,  resort  may  be  had  to  the  general 
assets,  as  in  case  of  a  general  legacy; 

Residuary.  4.  A  rcsiduaiy  legacy  embraces  only  that  which 
remains  after  all  the  bequests  of  the  will  are  discharged; 

OeneraL  5.  All  Other  legacies  are  general  legacies. . 

Note.— Specifio— /S^6rf.  1.-^  Beav.  Rolls,  p.  349; 
Holdfast,  D.  vs.  Pardoe,  2  61k.  Comm.,  p.  975;  Doe,  D. 
vs.  Sloggett,  5  Exch.,  p.  107;  Battison  vs.  Rickards, 
7  Taunt.,  p.  105.  Legatee  may  insist  on  incum- 
brances being  removed  by  the  executor. — Red.  Law  of 
Wills,  Part  II,  p.  280;  Knight  vs.  Davis,  8  Myl.  & 
K.,  p.  358;  Swinb.,  Part  VII,  Sec.  20,  pi.  18.— See, 
also,  Part  II,  Red.  L.  of  Wills  (ed.  1866,)  p.  462, 
Subd.  9;  not  subject  to  contribute  for  deficiency. 
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Demonstrative— iS^MM.  2.— This  term  is  from  the 
civil  law,  not  liable  to  ademption,  and  fails  by  call- 
ing in  or  changing  the  fund,  but  is  payable  out  of  gen- 
eral assets.— Red.  L.  of  Wills,  Part  II,  p.  463,  Subd. 
10;  Chaworth  vs.  Beech,  4  Ves.,  p.  555. 

Annuity — Subd.  3.— Is  the  grant  of  a  sum  of  money 
to  be  paid  annually,  unless  otherwise  provided  in  the 
will  for  life,  term  of  years,  or  in  perpetuity,  and  gen- 
erally regarded  as  mere  personalty. — Red.  L.  of  Wills, 
Part  II,  (ed.  1866),  p.  168,  Sec.  25, 1-2;  Taylor  vs.  Mar- 
tindale,  12  Sim.,  p.  158;  Turner  vs.  Turner,  Amb.,  p. 
776;  S.  C.  1  Br.  C.  C,  p.  316;  Earl  of  StaflTord  vs. 
Buckley,  2  Ves.  Sen.,  p.  170;  Lady  Holderness  vs.  Ld. 
Carmarthen,  1  Br,  C.  C,  p.  377;  Booth  vs.  Ammer- 
man,  4  Bradf.  Sur.  R.,  p.  129. 

Residuary — Subd,  4. — A  bequest  of  all  personal 
estate  is  not  residuary. — 2  Wms.  Exrs.,  p.  1054;  1 
Roper  Leg.,  p.  215;  Colkins  vs.  Colkins,  1  Redf.  Sur. 
Rep.,  p.  337;  Rod.  L.  of  Wills,  p.  475,  (1866  ed.).  Part 
II,  but  all  at  a  particular  place  is;  so,  also,  when  there 
is  a  specification  of  the  residue  on  almost  every  other 
limitation.  The  text  of  this  section,  however,  confines 
or  limit«)  it  to  the  residue  after  all  the  bequests  of  the 
will  are  discharged. 

1358.  When  a  person  dies  intestate,  his  property,  Order  of 
except  such  as  is  otherwise  disposed  of  under  this  pfan 

^  *-  intestate. 

Code,  and  under  Chapter  V,  of  Title  XI,  of  Part  III, 
of  the  Code  of  Civil  Procedure,  and  exempt  from 
execution  therein,  is  to  be  resorted  to,  in  the  following 
order,  in  payment  of  debts: 

1.  Personal  property; 

2.  Real  property,  other  than  estates  of  freehold; 

3.  Estates  of  freehold. 

Note. — See  See.  1516  and  note,  Co.  Civ.  Pro.  Cal. 
Debts  and  claims  valid  against  testat')r  must  nil  be  paid 
before  logacie.'.— Red.  L.  of  Wills,  Part  II,  (od.  1866), 
p.  547;  Lomas  vs.  Wright,  2  Myl.  &  K.,  p.  769;  2 
Wms.  Kxrs.,  p.  914. 

1359.  The  property  of  a  testator,  with  the  cxcep-  ordorof 
tion  specified  in  the  last  section,  is  to  be  resorted  to,  of  a 
in  the  following  order,  for  the  pajment  of  debts  and 
legacies: 
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Same.  1.  Personal  property,  excepting  such  as  is  expressly 

exempted  in  the  will; 

2.  Real  property  expressly  devised  to  pay  debts  or 
legacies,  where  the  personal  property  is  exempted  in 
the  will,  or  where  the  personal  property  which  is  not 
exempted  is  insufficient; 

3.  Real  property  which  is  not  effectually  devised; 

4.  Property,  real  or  personal,  charged  with  debts  or 
legacies;  but  though  real  property  is  charged  with  the 
payment  of  legacies,  the  personal  property  is  not  to  be 
exonerated; 

5.  The  following  property,  ratably:  real  property, 
devised  without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies; 

6.  Personal  property  expressly  exempted  in  the  will. 

Note.— Part  III,  Co.  Civ.  Pro.  Cal.,  Tit.  XI,  Chap. 
VII,  Art.  I — Personal  property  first  resorted  to  to  pay 
debts.  Arts.  II  and  III — Sales  of  personal  property. 
Id.,  Chap.  X,  Arts.  II  and  III — Accounting  and  set- 
tlement of  estates,  and  payment  of  debts.  Chap.  XI, 
id..  Arts.  I  and  II— Payment  of  legacies,  and  distribu- 
tion and  final  settlement.  "When  personal  property  is 
insufficient  to  pay  debts,  real  estate  resorted  to. — Stuart 
•  vs.  Allen,  16  Cal.,  p.  473;  argued  ably,  with  elaborate 

briefs,  and  thoroughly  discussed  by  the  Court  through 
Baldwin,  J.;  see,  also,  Haynes  vs.  Weeks,  20  Cal.,  p. 
288.  "When  the  testator  dies  leaving  both  personal  and 
real  estate,  and  owing  debts  secured  by  mortgage  on 
the  realty,  and  bequeaths  all  the  personal  and  one  half 
the  real  estate  to  one  devisee,  and  the  remaining  half 
of  the  latter  to  another,  without  mentioning  the  debts, 
the  legacies  and  devises  are  all  general,  and  the  entire 
property  devised  must  contribute  pro  rata  to  the  pay- 
ment of  the  debts. — Estate  of  Wood  worth,  31  Cal.,  p. 
595;  Alba  vs.  Burnett,  33  Cal.,  p.  667;  see,  also,  Sec. 
1563  (§  180)  and  1564  (§  181)  of  the  Co.  Civ.  Pro.  Cal. 
When  real  estate  may  be  sold  to  pay  legacies,  see  Sec- 
1559,  Co.  Civ.  Pro.  Cal.  Order  for  payment  of  legacies 
and  extension  of  time,  see  Sec.  1651,  Co.  Civ.  Pro, 
Cal.  Partial  payment  of  legacies,  etc.,  see  Sees. 
1658  to  1661  inclusive,  Co.  Civ.  Pro.  Cal.  At  com- 
mon law,  where  no  different  order  Is  prescribed  by 
the  will,  the  assets  of  the  decedent  will  be  marshaled, 
and  the  debts  paid  out  of  them,  in  the  following  order: 
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1.  Personal  estate  not  specifically  bequeathed,  or  ex- 
pressly or  by  implication  excepted.  2.  Lands  expressly 
devised  for  the  payment  of  debts.  3.  Lands  descended 
to  the  heirs ;  and,  4.  Lands  devised.— Woodworth's 
Estate,  31  Cal.,  p.  595.  Personal  estate  to  be  first 
exhausted  to  pay  debts,  even  those  secured  by  mort- 
gage, if  the  personal  debts  of  the  testator. — Id.  A 
specific  bequest  indicates  an  intention  to  discharge  the 
property  so  bequeathed  from  the  payment  of  debts. — Id. 
It  will  appear  from  these  authorities,  taken  in  connec- 
tion with  Sees.  1563-4  Co.  Civ.  Pro.  above,  that  the 
text  makes  but  little  change  in  the  statutes. 

1360.  In  the  application  of  the  personal  property  Legaeies, 
of  a  decedent  to  the  payment  of  debts,  legacies  must  chared 

^    ^  .  with  debts. 

be  charged  in  the  following  order,  unless  a  different 
intention  is  expressed  in  the  will: 

1.  Residuary  legacies;  • 

2.  General  legacies; 

3.  Legacies  given  for  a  valuable  consideration,  or 
for  the  relinquishment  of  some  right  or  interest; 

4.  Specific  and  demonstrative  legacies. 

Note. — See  Sees.  1357  and  1359,  ante,  and  notes. 
Specific  legacies  paid  next  after  debts. — Red.  L.  ofW., 
p.  549,  (ed.  1866);  Clifton  vs.  Burt,  1  P.  Wms.,  p.  678. 
Unless  general  were  made  a  charge  on  the  special. 
Sayer  vs.  Saver,  Prec.  Ch.,  p.  392;  White  vs.  Green,  1 
Jud.  Ch.,  p.  45.  From  this  it  is  seen  the  rule  for  the 
abatement  of  legacies  is  the  converse  of  their  order  as 
charges  upon  the  estate,  as  laid  down  in  Bed.  L.  of 
Wills,  p.  549,  et  seq.,  Subds.  7,  8,  9,  10,  11,  12.  But 
demonstrative  legacies  are  to  be  abated  only  when  the 
demonstrative  fund  is  exhausted,  and  the  remainder 
becomes  a  general  legacy. — Red.  L.  of  Wills,  p.  469, 
Subd.  18;  Mullins  vs.  Smith,  1  Drew  &  Sm.,  p.  204; 
White  vs.  Beattie,  1  Dev.  Eq.,  p.  320.  See,  also,  note 
to  the  preceding  section. 

1361.  Legacies  to  husband,  widow,  or  kindred  of  same 
any  class  are  chargeable  only  after  legacies  to  persons 

not  related  to  the  testator. 

Note. — The  rule  of  the  text  seems  to  be  so  well 
founded  in  natural  justice,  and  to  accord  so  nearly  with 
that  which  is  presumed  to  be  the  natural  inclination  of 
the  testator,  that  approbation  is  accorded  to  it,  not- 
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ivithst^nding  the  converse  is  laid  down  in  Red.  L.  of 
Wills  (ed.  1866),  Part  II,  p.  552,  Subd.  12,  where,  too, 
it  is  conceded  that  in  all  probability  other  legacies 
would  not  have  been  made  if  the  testator  could  have 
supposed  that  the  legacies  to  those  naturally  dependent 
on  him  would  have  from  any  cause  failed.  When  a 
widow  receives  in  lieu  of  her  dower,  the  legacy  is  pre- 
ferred as  a  consideration;  and  so  may  a  legacy  be 
exempt  from  abatement,  made  to  a  wile  or  child  desti- 
tute of  other  provision.  This  was  so  held  in  Duncan 
vs.  Alt,  3  Penn.  R.,  p.  882,  Gibson,  C.  J. 

Abatement  1 362.  Abatement  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  inten- 
tion is  expressed  in  the  will. 

Note. — A  manifestly  proper  rule. 


Specific 
devises 
and 
legacies. 


Heir's 
coDvoyance 
good, 

unless  will 
is  i)roved 
within  four 
years. 


1363.  In  a  specific  devise  or  legacy,  the  title 
passes  by  the  will,  but  possession  can  only  be  obtained 
from  the  personal  representative;  and  he  may  be 
authorized  by  the  Judge  of  the  Probate  Court  to  sell 
the  property  devised  and  bequeathed,  in  the  cases 
herein  provided. 

NoTK. — The  executor  should  collect  things  specific- 
ally bequeathed,  as  well  as  other  portions  of  the  estate, 
and  dispose  of  them  by  delivery  to  tHe  legatee,  unless 
absolutely  required  for  the  pa^'ment  of  debts. — Clarke 
vs.  Ormonde,  Jacob.,  p.  108.  In  what  language  will 
must  be  couched  to  be  construed  as  a  deed. — Norria 
vs.  Hensley,  27  Cal.,  p.  439;  Bruck  vs.  Tucker,  32  Cal., 
p.  425;  Estate  of  Woodworth,  31  id.,  p.  595. 

1364.  The  rights  of  a  purchaser  or  incumbrancer 
of  real  proi)erty,  in  good  faith  and  for  value,  derived 
from  any  person  claiming  the  same  by  succession,  are 
not  impaired  by  any  devise  made  by  the  decedent 
from  whom  succession  is  claimed,  unless  the  instru- 
ment containing  such  devise  is  duly  proved  as  a  will, 
and  recorded  in  the  office  of  the  Clerk  of  the  Probate 
Court  having  jurisdiction  thereof,  or  unless  written 
notice  of  such  devise  is  filed  with  the  Clerk  of  the 
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county  where  the  real  property  is  situated,  within  four 
years  after  the  devisor's  death. 

Note.— See  Sees.  1314  (§§  20,  23)  and  1318  (?  25)  of 
the  Code  of  Civil  Procedure,  California.  Record- 
ing the  written  notice  of  devise  is  intended  to  obviate 
any  delays  in  recording  the  will  occasioned  by  contest- 
ing its  probate,  as,  in  the  absence  of  any  restriction  in 
the  will,  the  legatee  would  be  authorized  to  take  in 
many  cases  of  protracted  contests  long  prior  to  admis- 
sion of  the  will  to  probate;  one  year  being  ordinarily 
allowed  in  which  to  ascertain  indebtedness  and  pay 
legacies,  in  accordance  with  amount  of  assets. — Red. 
L.  of  Wills  (ed.  1866),  Part  II,  p.  564,  Sec.  59. 

1365.  Where  specific  legacies  are  for  life  only,  the  PossoMion 

^  °  "^  of  legatees. 

first  legatee  must  sign  and  deliver  to  the  second  lega- 
tee, or,  if  there  is  none,  to  the  personal  representative, 
an  inventory  of  the  property,  expressing  that  the  same 
is  in  his  custody  for  life  only,  and  that,  on  his  decease, 
it  is  to  be  delivered  and  to  remain  to  the  use  and  for 
the  benefit  of  the  second  legatee,  or  to  the  personal 
representative,  as  the  case  may  be. 

1366.  In  case   of  a  bequest  of  the  interest  or  Beaoeeto 

«       ,      ,        .  interest 

income  of  a  certain  sum  or  fund,  the  income  accrues 
from  the  testiator's  death. 

Note. — The  question  of  vested  estates,  and  the  time 
when  taken,  together  with  the  interest,  accumulation, 
or  income  thereon,  discussed  in  pp.  613,  614,  Red.  L. 
of  Wills,  Part  II  (ed.  1866);  Sir  John  Leach,  M.  R., 
Vawdry  vs.  Geddes,  1  Russ.  and  My.,  p.  203;  1  Jar- 
man,  p.  802  (ed.  1861),  and  cases  there  cited.  Income 
allowed  during  the  time  tlie  investment  is  deferred. — 
Red.  L.  of  Wills,  Part  II,  p.  837  Sec.  72  (ed.  1866).  The 
text  refers  to  a  sum  certain,  and  nowise  contingent  or 
conditional,  except  that  of  subjection  to  payment  of 
debts. — Sir  John  Leach,  Chancellor,  in  Stott  vs.  Hol- 
lingsworth,  3  Wadd..  p.  161;  Taylor  vs.  Hibbert,  1  Jac. 
and  W.,  p.  308;  Griflfith  vs.  Morrison,  id.,  in  Note  311, 
it  was  held  that  at  the  end  of  the  year  the  ascertained 
residue  was  the  capital,  to  the  interest  of  which  the 
tenant  for  life  of  the  residue  shall  be  entitled.  It  is 
not  unreasonable  that  the  bequest  carries  such  income 
as  the  residue  raises. 
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1367.  A  legacy,  or  a  gift  in  contemplation,  fear,  or 
peril  of  death,  may  be  satisfied. 

Note.— See  "Nuncupative  Will,*' Sec.  1288,  ante, 
Subd.  3.  Actual  contemplation^  fear^  or  peril  of 
death,  Sec.  1149,  ante.  See,  also.  Article  III,  Chapter 
II,  Title  IV,  Part  IV,  Division  II,  ante,  and  the  notes 
to  Sees.  1140  to  1153,  inclusive. 

1368.  Legacies  are  due  and  deliverable  at  the 
expiration  of  one  year  after  the  testator's  decease. 
Annuities  commence  at  the  testator's  decease. 

NoTi. — See  conclusion  of  note  to  Sec.  1366,  ante. 

1369.  Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for 
maintenance,  or  to  the  testator's  widow,  bear  interest 
from  the  testator's  decease. 

Note. — See  Sec.  1366,  ante,  and  note. 


oonstruo-         1370.     The  four  preceding  sections  are  in  all  cases 
these  rules,  ^q  \yQ  controlled  by  a  testator's  express  intention. 

Note.-— Tliis  is  on  the  general  principle  set  forth  in 
Sec.  1317,  ante,  and  the  note  thereto,  that  a  will  must 
be  construed  "  according  to  the  intention  of  the  tes- 
tator." 

Executor  1371.  Where  it  appears,  by  the  terms  of  a  will, 
to  the  tenor  tj^at  it  was  the  intention  of  the  testator  to  commit  the 
execution  thereof  and  the  administration  of  his  estate 
to  any  person  as  executor,  such  person,  although  not 
named  executor,  is  entitled  to  letters  testamentary  in 
like  manner  as  if  he  had  been  named  executor. 

Note. — On  the  general  principle  which  requires 
intention  of  the  testator  to  be  given  effect. 


Power  to 
appoint  is 
invalicL 


1372.  An  authority  to  an  executor  to  appoint  an 
executor  is  void. 

NoTE.--See  Sec.  1353,  (?  45)  Co.  Civ.  Pro.  Cal. 

1373.  No  person  has  any  power,  as  an  executor, 
until  he  qualifies,  except  that,  before  letters  have  been 
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issued,  he  may  pay  funeral  charges  and  take  necessary  Executor  | 

measui'es  for  the  preservation  of  the  estate.  qualified.  \ 

NoTB.— Article  VI,  Ch.  Ill,  Title  XI,  Part  III, 
Co.  Civ.  Pro.  Cal. 

1374.  Tlie  pro^dsions  of  this  Title  in  relation  to  ProviBions 

^  as  to  revo- 

the  revocation  of  wills  apply  to  all  wills  made  by  any  cations, 
testator  living  at  the  expiration  of  one  year  from  the 
time  it  takes  effect. 

1375.  The  provisions  of  this  Title  do  not  impair  Execution 
the  validity  of  the  execution  of  any  will  made  before  gj,°*^^ 
it  takes  effect,  or  affect  the  construction  of  any  such  SS^a^tJd 
will. 

1376.  Except  as  otherwise  provided,  the  validity  The  law  of 
and  interpretation  of  wills  are  governed,  when  relating  applies- 
to  real  property  within  this  State,  by  the  law  of  this 
State;  when  relating  to  personal  property,  by  the  law 

of  the  testator's  domicile. 

•  Note.  —  Subdivision  22  of  Sec.  14,  ante,  declares 
that  the  term  "will,"  as  used  in  this  Code,  includes 
codicils.  Our  Stats.,  1850,  p.  177,  Sec.  24,  also  makes 
the  same  declaration. 

1 377.  Those  to  whom  property  is  riven  by  will  Liability  of 

^      *■        f  o  •f  benetici- 

are  liable  for  the  obligations  of  the  testator  in  the  ^Jj^^^Jj', 
cases  and  to  the  extent  prescribed  by  the  Code  of  Civil  o^i»«»^o»»- 
Procedure. 

Note. — The  three  Chapters  comprising  the  Title  on 
"Wills  embraces  all  the  laws  of  our  State  relating  to 
the  subject  not  contained  in  Title  XI  of  the  Code  of 
Civil  Procedure. 
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TITLE  YII. 

SUCCESSION. 

Section  1383.  Succession  defined. 

1384.  Who  first  succeeds  to  possession  of  estates  not  devised, 

and  for  what  purpose. 

1385.  Personal  representatives. 

1386.  Succession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  events. 

1388.  The  mother  is  successor  to  illegitimate  child. 

1389.  Degrees  of  kindred,  how  computed. 

1390.  Same. 

1391.  Same. 

1392.  Same. 

1393.  Same. 

1394.  Relatives  of  the  half  blood. 

1395.  Advancements  constitute  part  of  distributive  share. 

1396.  Advancements,  when  too  much,  or  not  enough. 

1397.  What  are  advancements. 

1398.  Value  of  advancements,  how  determined. 

1399.  When  heir,  advanced  to,  dies  before  decedent. 

1400.  Inheritance  of  husband  and  wife  from  each  other. 

1401.  Distribution  of  the  common  property  in  case  of  death 

of  the  wife. 

1402.  Distribution  of  common  property  on  death  of  the  hus- 

band. 

1403.  Inheritance  by  representation. 

1404.  Aliens  may  inherit,  when,  and  how. 

1405.  Succession  not  claimed,  Attorney  General  to  cause  to 

be  sold,  and  proceeds  deposited. 

1406.  When  tlie  property  and  estate  escheat  to  the  State. 

1407.  Property  escheated  subject  to  charges  as  other  prop- 

erty. 

1408.  Successor  liable  for  decedent's  obligations. 


Softoession        1383.     SuccessioD  18  the  coming  in  of  another  to 

defined. 

take  the  property  of  one  who  dies  without  disposing 
of  it  by  will. 

Note. — It  will  be  observed  that  the  term  **«tc- 
cession^^  has  been  substituted  for  that  of  ^*  descents 
and  distributionSy^^  so  familiar  to  all.  Tliis  has  not 
been  done  without  euflScient  grounds.  The  term 
"descents"  and  "distributions"  hitherto  used  in  this 
State  to  denote  the  devolution  of  an  inheritance,  was 
derived  from  the  ancient  principle  of  the  English  law, 
that  an  inheritance  could  never  ascend,  or  pass  from 


Civil  Code.  380 

son  to  father,  but  must  descend,  or  pass  to  descendants. 
But  as  the  American  law  allows  property  to  pass  in 
both  ways,  there  arises  an  incongruity  in  continuing 
this  use  of  the  term;  an  incongruity  which  causes  prac- 
tical embarrassment,  since  the  word  *  descendants '  must 
still  be  confined  to  its  strict  meaning,  and  cannot  em- 
brace all  those  who  may  take  by  our  Statute  of  Pescents, 
so  called,  and  the  word  *  descend '  must  often  be  used  in 
the  same  view  and  in  contradistinction  to  the  devolution 
of  property  in  the  ascending  line.  The  term  *  succes- 
sion '  is  the  more  appropriate  phrase  of  the  civil  law, 
and  this,  already  in  common  use  among  us,  has  been 
adopted  to  denote  the  transmission  of  the  property  of 
a  decedent  by  operation  of  law. 

Bouvier,  under  Title  "Descent,*'  says:  The  rules 
of  descent  are  prescribed  by  the  statute  laws  of  the 
several  States;  and  although  they  correspond  in  some 
respects,  it  is  doubtful  whether  in  any  two  they  are  pre- 
cisely alike. — Bouv.  L.  Die,  1  vol.,  p.  4(53.  And  there 
gives  the  laws  of  several  States,  including  our  own. 

1 384.    The  property,  both  real  and  personal,  of  any  who  first 

sucooodB  to 

one  who  dies  without  disposing  of  it  by  will,  passes,  possession 
in  the  first  instance,  to  the  personal  representative  of  J^^jg^ 
such  person  as  Trustee:  whit^**' 

1.  To  make  the  provision  for  the  surviving  husband, 
or  wife,  or  child,  which  is  directed  by  Title  XI,  of 
Part  in,  of  the  Code  of  Civil  Procedure; 

2.  To  apply  the  property  to  the  payment  of  the 
debts  of  the  decedent,  according  "to  the  Title  on  Wills, 
and  the  provisions  of  the  Code  of  Civil  Procedure; 
and, 

3.  To  distribute  any  remaining  property  among  those 
entitled  to  succeed  to  the  property  of  the  decedent, 
according  to  the  provisions  of  this  Title. 

Note. — The  object  of  the  very  important  change 
proposed  by  this  Title  is  to  simplify  the  settlement  of 
estates,  and  particularly  titles  to  real  property,  by  vest- 
ing the  whole  estate  of  the  decedent  in  the  executors  or 
administrators.  By  the  existing  law  the  term  "real 
property,"  as  between  the  heir  and  the  executor,  has  a 
very  diflferent  extent  of  meaning  from  the  same  term  in 
other  uses,  and  doubtless  different  from  that  popularly 
attached  to  it  by  testators  and  others  contemplating  the 
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provision  which  their  famih'es  may  require  in  case  of 
their  death.  There  scorns  to  be  no  reason  why  the 
property  of  the  landholder  should  be  devolved  by  law 
upon  one  class  of  persons,  while  the  property  of  the 
merchant,  who  may  leave  a  family  situated  in  the  same 
circumstances,  is  devolved  by  law  upon  another  class, 
or  in  a  different  method.  For  this  reason,  one  method 
of  distribution  for  both  real  and  personal  property  is 
adopted,  it  being  substantially  the  method  the  law 
heretofore  pursued  in  respect  to  personal  property. 

1385.  The  personal  representative  of  a  decedent, 
within  the  meaning  of  that  phrase  as  used  in  the  pre- 
ceding section,  is  the  duly  qualified  and  acting  execu- 
tor, administrator,  or  administrator  with  the  will  an- 
nexed, of  the  estate  of  the  decedent. 

Note.— See  Title  XI,  Part  III,  of  the  Co.  Civ.  Pro. 
Cal. 


Succession        1386.     When  any  person  having  title  to  any  estate 
tribution  of  not  othcrwisc  limited  hy  marriage  contract,  dies  with- 

proporty.  •/  o 

•  out  disposing  of  the  same  by  will,  it  is  succeeded  to, 

and  must  be  distributed,  subject  to  the  payment  of  his 
debts,  in  the  following  manner: 

1.  If  the  decedent  leaves  a  surviving  husband  or 
wife,  and  only  one  child,  or  the  lawful  issue  of  one 
child,  in  equal  shares  to  the  surviving  husband,  or  wife 
and  child,  or  issue  of  such  child.  K  the  decedent 
leaves  a  surviving  husband  or  wife,  and  more  than  one 
child  living,  or  one  child  living,  and  the  lawful  issue 
of  one  or  more  deceased  childi^en,  one  third  to  the 
surviving  husband  or  wife,  and  the  remainder  in  equal 
shares  to  his  children,  and  to  the  lawful  issue  of  any 
deceased  child,  by  right  of  representation.  K  there 
be  no  child  of  the  decedent  living  at  his  death,  the 
remainder  goes  to  all  of  his  lineal  descendants;  and  if 
all  the  descendants  are  in  the  same  degree  of  kindred 
to  the  decedent  they  share  equally,  othenvise  they 
take  according  to  the  right  of  representation; 

2.  If  the  decedent  leaves  no  issue,  the  estate  goes  in 
equal  shares  to  the  surviving  husband  or  wife,  and  to 
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the  decedent's  father.  If  there  be  no  father,  then  one  Same, 
half  goes  in  equal  shares  to  the  brother  and  sisters  of 
the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation;  if  he 
leaves  a  mother  also,  she  takes  an  equal  share  with 
the  brothers  and  sisters.  If  decedent  leaves  no  issue, 
nor  husband,  nor  wife,  the  estate  must  go  to  his  father; 

3.  If  there  be  no  issue,  nor  husband,  nor  wife,  nor 
father,  then  in  equal  shares  to  the  brothers  and  sisters 
of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation;  if  a 
mother  survives,  she  takes  an  equal  share  with  the 
brothers  and  sisters; 

4.  If  the  decedent  leaves  no  issue,  nor  husband,  nor 
wife,  nor  father,  and  no  brother  nor  sister  is  living  at 
the  time  of  his  death,  the  estate  goes  to  his  mother,  to 
the  exclusion  of  the  issue,  if  any,  of  deceased  brothers 
or  sisters; 

5.  If  the  decedent  leaves  a  surviving  husband  or 
wife,  and  no  issue,  and  no  father,  nor  mother,  nor 
brother,  nor  sister,  the  whole  estate  goes  to  the  surviv- 
ing husband  or  wife; 

6.  If  the  decedent  leaves  no  issue,  nor  husband,  nor 
wife,  and  no  £ither,  nor  mother,  nor  brother,  nor  sister, 
the  estate  must  go  to  the  next  of  kin,  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral 
kindred,  in  equal  degree,  but  claiming  through  differ- 
ent ancestors,  those  who  claimed  through  the  nearest 
ancestors  must  be  preferred  to  those  claiming  through 
an  ancestor  more  remote;  however: 

7.  If  the  decedent  leaves  several  children,  or  one 
child  and  the  issue  of  one  or  more  other  childi'en,  and 
any  such  surviving  child  dies  under  age,  and  not  hav- 
ing been  married,  all  the  estate  that  came  to  the 
deceased  child  by  inheritance  from  such  decedent 
descends  in  equal  shares  to  the  other  children  of  the 
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Same,         same  parent,  and  to  the  issue  of  any  such  other  children 
who  are  dead,  by  right  of  representation; 

8.  K,  at  the  death  of  such  child,  who  dies  underage, 
not  having  been  married,  all  the  other  childi'en  of  his 
parents  are  also  dead,  and  any  of  them  have  left  issue, 
the  estate  that  came  to  such  child  by  inheritance  from 
his  parent  descends  to  the  issue  of  all  other  children 
of  the  same  parent;  and  if  all  the  issue  are  in  the 
same  degree  of  kindred  to  the  child,  they  share  the 
estate  equally,  otherwise  they  take  according  to  the 
right  of  representation; 

9.  If  the  decedent  leaves  no  husband,  wife,  or  kin- 
dred, the  estate  escheats  to  the  State,  for  the  support 
of  common  schools. 

Note.— Stats.  1850,  p.  219,  Sec.  1;  1862,  p.  569, 
Sec.  1;  see,  also.  Sec.  1389,  post,  and  note.  The  sev- 
enth clause  of  this  section  was  sustained  In  He  the 
Estate  of  F.  C.  Castro  vs.  Barry,  18  Cal.,  p.  96,  wherein 
it  was  held  that  when  the  wife  dies  leaving  a  hushand 
and  their  two  infant  children,  a  boy  and  a  girl,  the  boy 
dies  unmarried,  the  father  inherited  one  third  of  the 
wife*s  separate  property;  but  that  the  surviving  sister, 
and  not  the  father,  inherits  the  deceased  boy's  share. 
Held,  further,  that  the  second  clause  or  subdi- 
vision of  this  section  did  not  control  the  descent  or 
succession.  Under  the  Spanish  law  in  force  in  the 
Republic  of  Texas  in  1839,  the  parents  inherited  the 
estate  of  a  dying  child  in  equal  proportions. — Keese  vs. 
Hicks,  13  Texas,  p.  162.  Title  to  personal  estate  of 
decedent  vests  in  the  heir,  but  the  administrator  is 
entitled  to  the  possession  relating  back  to  decedent's 
death. — Johns,  vs.  Nolting,  29  Cal.,  p.  507.  Heir  may 
recover  in  ejectment  without  entry  after  death  of 
testator;  it  is  sufficient  to  show  title. — Soto  vs.  Kroder, 

19  Cal.,  p.  87.  This  right  was  discontinued  by  statu- 
tory amendment,  so  that  in  the  case  of  Meeks  vs.  Hahn, 

20  Cal.,  p.  620,  it  was  held  that  ejectment,  for  property 
of  which  the  decedent  died  seized,  could  not  be  main- 
tained by  his  heirs  until  administration  and  settle- 
ment of  the  estate.  This  right  of  action  has  been, 
however,  restored  to  the  heirs,  as  also  the  right  to 
the  possession  prior  to  settlement  of  the  estate, 
by  the  Code  of  Civil  Procedure.  See  Sees.  1581 
(^  194),  1452  (2  114),  and  1453  H  114).    In  JeweU  vs. 
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Jewell,  28  Cal.,  p.  232,  it  was  held  that  "descend- 
ants "  are  children,  grandchildren,  and  their  children, 
to  the  remotest  degree.  In  People  vs.  De  la  Guerra,  24 
Cal.,  p.  73,  it  was  held  that  in  computing  degrees  of 
consanguinity,  the  common  law  was  the  rule  in  all 
cases  except  in  regard  to  descents  and  distributions, 
where  the  rule  of  the  civil  law  prevailed.  Inheritance 
of  husband  from  wife  and  wife  from  husband,  and  the 
right  to  common  property  (known  now  as  community 
property  in  the  Codes),  fully  discussed  in  Payne  vs. 
Payne,  18  Cal.,  p.  291,  and  cases  there  cited.  There 
being  no  descendants  of  the  decedent,  and  it  clearly 
appearing  the  surviving  husband  or  wife  is  entitled  to 
the  whole  of  the  common  (or  community)  property.— 
Cummings  vs.  Cheveier  (No.  3),  10  Cal.,  p.  519.  Real 
property  conveyed  to  wife  by  deed,  for  consideration, 
during  coverture,  is  community  property.  At  hus- 
band's death  she  succeeds  to  half,  in  common  with  his 
heirs,  and  may  maintain  ejectment  against  any  mere 
intruder. — Hart  vs.  Robertson,  21  Cal.,  p.  346;  McLean 
vs.  Benton,  31  Cal.,  p.  29;  Jewell  vs«  Jewell,  supra,  28 
Cal.,  p.  232;  Scott  vs.  Ward,  13  Cal.,  p.  458.  Wife 
entitled  to  half  community  property,  etc. — Morrison 
vs.  Bowman,  29  Cal.,  p.  337;  Packard  vs.  Avellanes, 
17  Cal.,  p.  525.  As  to  inheritance  by  father,  see  Har- 
donburgh  vs.  Bacon,  33  Cal.,  p.  356.  Possessory  right 
to  public  lands  an  estate  of  inheritance. — Grover  vs. 
Hawley,  5  Cal.,  p.  485.  When,  under  Mexican  law, 
one  dies  and  his  heirs  in  common  enjoy  property  left 
for  a  long  time  without  administration,  and  an  actioii 
is  brought  for  a  settlement  and  division,  they  are 
treated  as  tenants  in  common,  and  all  interested  are 
necessary  parties. — Valencia  vs.  Bemal,  26  Cal.,  p.  328. 
Estate  being  distributive,  share  not  claimed  by  absent 
heir  to  be  paid  to  State  Treasury,  and  not  paid  to  heirs 
other  than  absentee. — Pyatt  vs.  Brockman,  6  Cal.,  p. 
418.  See,  also,  Sec.  1693  (§  276),  Co.  Civ.  Pro.  Cal. 
Allowing  non-resident  aliens  to  inherit  is  consti- 
tutional.—13  Cal.,  p.  159  (State  vs.  Rogers).  See 
Sec.  (ante)  671 :  "  Any  person,  whether  citizen  or  alien, 
may  take  and  hold  property,  real  or  personal;'*  and 
note  thereto,  as  follows:  Cal.  Const.,  Art.  I,  Sec.  17; 
Ramaratz  vs.  Kent,  2  Cal.,  p.  558;  Attorney  General 
vs.  Folsom,  5  Cal.,  p.  373;  Sumssen  vs.  Bofer,  6  Cal., 
p.  250;  Norris  vs.  Hoyt,  18  pal.,  p.  217;  Farrell  vs. 
Enright,  12  Cal.,  p.  450;  State  of  California  vs.  Rogers, 
13  Cal.,  p.  159.    Also,  Sec.  (ante)  672:    "If  a  non- 
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resident  alien  takes  by  succession,  he  must  appear  and 
claim  the  property  within  five  years  from  the  time  of 
succession,  or  be  barred."  The  property  in  such  case  is 
disposed  of  as  provided  in  Title  VIII,  Part  III,  Code 
of  Civil  Procedure.  See  Stats.  1856,  p.  137;  People  vs. 
Bogers,  13  Cal.,  p.  159. 

luegiu-  1387.     Every  illegitimate  child  is  an  heir  of  the 

mate  -^  ^ 

inhwitln^  person  who,  in  writing,  signed  in  the  presence  of  a 
ovent?.  competent  witness,  acknowledges  himself  to  be  the 
fether  of  such  child;  and  in  all  cases  is  an  heir  of  his 
mother;  and  inherits  his  or  her  estate,  in  whole  or  in 
part,  as  the  case  may  be,  in  the  same  manner  as  if  he 
had  been  born  in  lawful  wedlock;  but  he  does  not  repre- 
sent his  fether  or  mother  by  inheriting  any  part  of  the 
estate  of  his  or  her  kindred,  either  hneal  or  collateral, 
unless,  before  his  death,  his  parents  shall  have  inter- 
married, and  his  father,  after  such  marriage,  acknowl- 
edges him  as  his  child,  or  adopts  him  into  his  family; 
in  which  case  such  child  and  all  the  legitimate  chil- 
dren are  considered  brothers  and  sisters,  and  on  the 
death  of  either  of  them,  intestate,  and  without  issue, 
the  othere  inherit  his  estate,  and  are  heirs,  as  herein- 
before provided,  in  like  manner  as  if  all  the  children 
had  been  legitimate;  saving  to  the  father  and  mother, 
respectively,  their  rights  in  the  estates  of  all  the  chil- 
dren in  like  manner  as  if  all  had  been  legitimate. 
The  issue  of  all  marriages  null  in  law,  or  dissolved  by 
divorce,  are  legitimate. 

Note. — Stats.  1850,  p.  219,  Sec.  2.  The  evidence  sup- 
porting the  claim  under  it,  to  inherit,  should  be  clear  and 
exclude  every  other  rational  conclusion  than  that  the 
decedent  was  the  parent.  In  the  case  of  the  Estate  of 
Sandford,  4  Cal.,  p.  12,  the  Court  say:  "Nor  do  we 
in  deciding  the  case  upon  this  ground  intend  to  inti- 
mate that  any  writing  containing  the  evidence  required 
would  be  sufficient  to  create  an  heir  under  the  estate, 
when  it  appears  upon  the  face  of  the  instrument  that 
there  existed  no  such  object  or  intention  at  the  time  it 
was  made.''  In  Hartwell  vs.  Jackson,  7  Texas,  p.  576, 
it  is  said  that  there,  without  regard  to  the  grounds  of 
nullity,  the  issue  of  such  marriages  inherit  as  fully  as 
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legitimate  children. — See  Graham  vs.  Bennett,  2  Cal., 
p.  503,  on  this  section. — See  English  rule,  Red.  L.  of 
Wills,  p.  907-8;  Boycs  vs.  Bedale,  12  Weekly  Rep., 
p.  232,  before  Vice  Chancellor  Wood.  A  bequest  to 
the  children  of  one  who  cohabited  with  a  woman  in 
England,  and  had  children  by  her  there,  and  subse- 
quently removed  to  Holland,  where  they  continued  to 
cohabit  and  had  children,  both  before  and  after  their 
marriage  which  took  place  while  domiciled  in  Holland, 
by  which  the  children  became  legitimate  by  the  law  of 
that  country,  will  not  carry  anything  to  the  children 
bom  in  England,  whose  illegitimacy  is  irretrievably 
fixed  by  the  law  of  the  place  of  their  birth. — Groodman 
vs.  Goodman,  3  GifiT.,  p.  643,  admitted  all  the  children 
bom  in  Holland  only.  The  rule  of  the  text  is  different, 
and  a  marriage  legitimizes  all  bom  before  wedlock. 
Construction  of  a  will  charging  the  estate  with  "  sup- 
port and  education"  of  an  illegitimate  child. — Wil- 
liams vs.  McDougall,  39  Cal.,  p.  80. 

1388.  If  an  illegitimate  child,  who  has  not  been  Themother 

is  succeesor 

acknowledged  or  adopted  by  his  father,  dies  intestate,  to 
without  lawful  ipsue,  his  estate  goes  to  his  mother,  or  ®^^^^' 
in  case  of  her  decease  to  her  heirs  at  law. 

Note. — Sec.  3  of  the  Act  of  April  thirteenth,  eigh- 
teen hundred  and  fifty,  modified  by  adding,  "  has  not 
been  acknowledged  or  adopted  by  his  father." 

1389.  The  degree  of  kindred  is  established  by  the  Decrees  of 
number  of  venerations,  and  each  veneration  is  called  how     \ 

*^  ^  computed. 

a  degree. 

Note. — Poydras  vs.  Livingston,  5  Martin's  La.  Re- 
ports, p.  292;  Code  Napoleon,  p.  735;  Poth.  Success, 
ch.  1,  Toul.  IV,  p.  165.  In  The  People  vs.  De  la 
Guerra,  24  Cal.,  p.  73,  it  is  expressly  declared  that 
descents  and  distributions  of  our  law  are  taken  from  and 
governed  by  the  rules  of  the  civil  law.  Stat,  of  1851, 
p.  221,  Sec.  4. 

1300.     The  series  of  degrees  forms  the  line;  the  Same. 
series  of  degrees  between  persons  who  descend  from 
one  another  is  called  direct  or  lineal  consanguinity; 
and  the  series  of  degrees  between  persons  who  do  not 
descend  from  one  another,  but  spring  from  a  common 
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ancestor,  is  called  the  collateral  line  or  collateral  con- 
sanguinity. 

Note.— Louisiana  Civil  Code,  Art.  886. 

1391.  The  direct  line  is  divided  into  a  direct  line 
descending  and  a  direct  line  ascending.  The  first  is 
that  which  connects  the  ancestors  with  those  who  de- 
scend from  him.  The  second  is  that  which  connects  a 
pereon  with  those  from  whom  he  descends. 

Note. — Louisiana  Code,  Art.  886. 

1392.  In  the  direct  line  there  are  as  many  degrees 
as  there  are  generations.  Thus,  the  son  is,  with  regard 
to  the  father,  in  the  firet  degree;  tlie  grandson  in  the 
second;  and  vice  versa  with  regard  to  the  father  and 
grandfatlier  toward  tlie  sons  and  grandsons. 

Note. — Louisiana  Code,  Art.  887. 

1 393.  In  the  collateral  line  the  degrees  are  counted 
by  generations,  from  one  of  the  relations  up  to  the 
common  ancestor,  and  from  the  common  ancestor  to 
the  other  relations.  In  such  computation  the  decedent 
is  excluded,  the  relative  included,  and  the  ancestor 
counted  but  once.  Thus,  brothers  are  related  in  the 
second  degree;  uncle  and  nephew  in  the  third  degree; 
cousins  german  in  the  fourth,  and  so  on. 

Note. — Montesq.  Esprit  dee  Lois,  Liv.  27;  Louisiana 
Code,  Art.  888. 

1394.  Kindred  of  the  half  blood  inherit  equally 
with  those  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  come  to  the  intestate  by  descent^ 
devise,  or  gift  of  some  one  of  his  ancestors,  in  which 
case  all  those  who  are  not  of  the  blood  of  such  ances- 
tors must  be  excluded  from  such  inheritance. 

Note.— Stats.  1850,  p.  221,  Sec.  4.  The  half  blood 
are  equally  entitled  with  the  full  blood  of  equal  degree. 
Red.  L.  of  Wills,  p.  903  (ed.  1866),  Part  II;  2  Kent's 
Com.,  p.  421. 
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1395.  Any  estate,  real  or  personal,  given  by  the  Advanco- 
decedent  in  his  lifetime,  as  an  advancement  to  any  p^rfof^^^g. 
child,  or  other  lineal  descendant,  is  a  part  of  the  es-  ghwe!^^* 
tate  of  the  decedent  for  the  purposes  of  division  and 
distribution  thereof  among  his  issue,  and  must  be 
taken  by  such  child,  or  other  lineal  descendant,  toward 

his  share  of  the  estate  of  the  decedent. 

Note.— Stats.  1850,  p.  221,  Sec.  5.  If  the  father, 
during  his  lifetime,  on  the  occasion  of  the  marriage  or 
settlement  in  life  or  otherwise,  has  made  any  advance- 
ments to  any  of  his  children  toward  their  dvitribulive 
share  in  his  estate  this  must  be  reckoned  in  making  the 
distribution.    See  Sec.  1686  (g  273),  Co.  Civ.  Pro.  Cal. 

In  the  case  of  Hall  vs.  Frederick,  2  P.Wms.,  p.  356, 
this  rule  applied  alone  to  the  father,  but  the  text  makes 
no  distinction.  Such  advancements  affect  the  repre- 
sentatives of  the  one  receiving  them. — Proud  vs.  Tur- 
ner, 2  P.Wms.,  p.  560.  Extrinsic  evidence  is  receivable 
to  show  the  intention  of  the  decedent  as  to  ademptions. 
Ked.  L.  of  Wills  (ed.  1864),  p.  647,  Sec.  50;  Chapman 
vs.  Salt,  2  Vernon,  p.  646;  Rosewell  vs.  Bennett,  3  Atk., 
p.  77;  Pile  vs.  Pile,  1  Ch.  R.,  p.  199;  Ellison  vs.  Cook- 
son,  2  Br.  C.  C,  p.  307;  S.  C.  3,  id.,  p.  61. 

1396.  If  the   amount   of  such   advancement   ex-  Advanco- 

ments, 

ceeds  the  share  of  the  heir  receiving  the  same,  he  when  too 

o  '  much,  or 

must  be  excluded  from  any  further  portion  in  the  di-  not  enough. 

vision  and  distribution  of  the  estate,  but  he  must  not 

be  required  to  refund  any  paii;  of  such  advancement; 

and  if  the  amount  so  received  is  less  than  his  share, 

he  is  entitled  to  so  much  more  as  will  give  him  his 

full  share  of  the  estate  of  the  decedent. 

Note. — Stats.  1850,  p.  221,  Sec.  6;  see,  also.  Red.  L. 
of  Wills,  pp.  908-10  and  notes,  and  cases  there  cited. 
In  the  case  of  Edwards  vs.  Freeman,  2  P.Wms.,  pp. 
435-45,  the  subject  is  thoroughly  discussed.  An  annu- 
ity provided  to  take  effect  at  the  death  of  the  father. 
(Proud  vs.  Turner,  2  P.Wms.,  p.  560).  If  the  provision 
be  contingent,  it  is  reckoned  an  advancement  after  be- 
coming absolute.  This  question  is  considered  at  length 
by  the  author  first  cited,  supra,  but  the  text  is  its  own 
rule,  sufi&ciently  clear,  and  easily  understood. 


398 


Civil  Code. 


What  are 

advance- 

ments. 


1397.  All  gifts  and  grants  are  made  as  advance- 
ments, if  expressed  in  the  gift  or  grant  to  be  so  made, 
or  if  charged  in  writing  by  the  decedent  as  an  ad- 
vancement, or  acknowledged  in  writing  a»  such,  by 
the  child  or  other  successor  or  heir. 

Note.— Stats.  1850,  p.  221,  Sec.  7.     See  authorities 
cited  in  the  preceding  note. 


Valae  of 
advance 


1398.  If  the  value  of  the  estate  so  advanced  is 
determkied  ^xprcsscd  in  the  conveyance,  or  in  the  charge  thereof 
made  by  the  decedent,  or  in  the  acknowledgment  of 
the  party  receiving  it,  it  must  be  held  as  of  that  value 
in  the  division  and  distribution  of  the  estate;  other- 
wise, it  must  be  estimated  according  to  its  value  when 
given,  as  nearly  as  the  same  can  be  ascertained. 

NoTB. — Stats.  1850,  p.  221,  Sec.  8.    See  authorities 
and  cases  cited  in  the  note  to  Sec.  1396,  ante. 


"When  heir, 
advanced 
to,  dies 
before 
decedent. 


inherit- 
ance of 
husband 
and  wife 
from  each 
other. 


1399.  If  any  child,  or  other  lineal  descendant  re- 
ceiving advancement,  dies  before  the  decedent,  leaving 
issue,  the  advancement  must  be  taken  into  considera- 
tion in  the  division  and  distribution  of  the  estate,  and 
the  amount  thereof  must  be  allowed  accordingly  by 
the  representatives  of  the  heirs  receiving  the  advance- 
ment, in  like  manner  as  if  the  advancement  had  been 
made  directly  to  them. 

Note. — Stats.  1850,  p.  221,  Sec.  9.  Advancement  to 
the  child  (heir)  **  will  affect  the  representatives  of  such 
child  who  come  in  after  his  decease  and  take  his  place.'* — 
Bed.  J.,  of  Wills  (ed.  1866,),  Part  II,  p.  908,  Subd.  19; 
Proud  vs.  Turner,  2  P.  "Wms.,  p.  560;  see  notes  to  Sees. 
1395, 1396,  ante. 

1400.  The  provisions  of  the  preceding  sections  of 
this  Title,  as  to  the  inheritance  of  the  husband  and  wife 
from  each  other,  apply  only  to  the  separate  property  of 
the  decedents. 

NoTB.— Stats.  1850,  p.  221,  Sec.  10. 

1401.  Upon  the  death  of  the  wife,  the  entire  com- 
munity property,  without  administration,  belongs  to  the 
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survivinff  husband,  if  he  shall  not  have  abandoned  and  Distribu- 

*^  '  tion  of  the 

lived  separate  and  apart  from  her;  but  if  the  husband  ^^^^  ^^ 
shall  have  abandoned  his  wife,  and  lived  separate  and  death  of 
apart  from  her,  the  half  of  the  community  property, 
subject  to  the  payment  of  the  debts  chargeable  to  it, 
is  at  her  testamentary  disposition,  and  in  the  absence 
of  such  disposition,  goes  to  her  descendants  or  heirs  at 
law,  exclusive  of  her  husband. 

Note— Stats.  1863-4,  p.  363,  Sec.  1.  Unless  the 
contrary  appears,  all  property  acquired  during  cover- 
ture is  presumed  tO'  be  (community)  common  prop- 
erty.— Althof  vs.  Conheim,  38  Cal.,  p.  230.  Before 
the  adoption  of  the  Codes  the  term  "  common  prop- 
erty "  was  almost  invariably  used  to  signify  prop- 
erty belonging  to  the  community  relation  of  husband 
and  wife;  the  term  used  in  the  Codes  is  "commu- 
nity," in  the  place  of  "common"  property.  On  the 
subject  of  what  is  community  property,  see,  generally, 
Buchanan's  Estate,  8  Cal.,  p.  507;  Johnson  vs.  John- 
son, 11  id.,  p.  201;  Smith  vs.  Smith,  12  id.,  p.  216; 
Meyer  vs.  Kinzer,  12  id.,  p.  247.  Approved  as  to  com- 
,  mon  (community)  property,  in  Scdtt  vs.  "Ward,  13  id., 
p.  470;  Pixley  vs.  Huggins,  15  id.,  p.  131;  Kohner  vs. 
Ashneauer,  17  id.,  p.  581;  Benton  vs.  Lies,  21  id.,  p.  91; 
Adams  vs.  Knowlton,  22  id.,  p.  288;  Tustin  vs.  Faught, 
23  id.,  p.  241;  Landers  vs.  Bolton,  26  id.,  p.  420.  "  As 
to  presumption  "  approved,  in  Smith  vs.  Smith,  12  id., 
p.  224;  Mott  vs.  Smith,  16  id.,  p.  657;  McDonald  vs. 
Badger,  23  id.,  p.  398;  Kamsdell  vs.  Fuller,  28  id.,  p. 
42;  Peck  vs.  Vandenberg,  30  id.,  p.  42;  see,  also.  Sees. 
162, 163, 164,  ante,  and  notes. 

1402.    Upon  the  death  of  the  husband,  one  half  of  Diatribu- 

tion  of 

the  community  property  goes  to  the  surviving  wife,  common 
and  the  other  half  is  subject  to  the  testamentary  dis-  ^^^  ®^ 
position  of  the  husband,  and  in  the  absence  of  such  ^"■^"'^• 
disposition,  goes  to  his  descendants,  equally,  if  such 
descendants  are  in  the  same  degree  of  kindred  to  the 
decedent;  otherwise,  according  to  the  right  of  repre- 
sentation; and  in  the  absence  of  both  such  disposition 
and  such  descendants,  is  subject  to  distribution  in  the 
same  manner  as  the  separate  property  of  the  husband. 
In  case  of  the  dissolution  of  the  community  by  the 
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death  of  the  husband,  the  entire  community  property 
is  equa^y  subject  to  his  debts,  the  family  allowance, 
and  the  charges  and  expenses  of  administration. 

Note.— Stats.  1863-4,  p.  363,  Sec.  1.  Community 
property  liable  for  community  debts,  etc. — Estate  of 
Tompkins,  12  Cal.,  p.  114.  And  for  husband's  debts. — 
Adams  vs.  Knowlton,  22  Cal.,  p.  283.  Dower  is  done 
away  with  by  our  statute. — Beard  vs.  Knox,  5  Cal.,  p. 
252.  Money  consideration  for  deed  to  wife,  considered 
in  Mott  vs.  Smith,  16  Cal.,  p.  533.  Increase  in  com- 
munity property. — Lewis  vs.  Lewis,  18  Cal.,  p.  654. 
Difference  between  original  stock  and  the  stock  as 
increased,  constitutes  the  community  property.  By 
Mexican  law,  product  of  wife's  labor  community  prop- 
erty.—Fuller  vs.  Ferguson,  26  Cal.,  p.  546.  Husband's 
power  over  community  property. — See  Beard  vs.  Knox, 
5  Cal.,  p.  252;  Smith  vs.  Smith,  12  Cal.,  p.  216.  Hu»- 
band's  power  absolute,  wife's  in  expectancy. — Van  Ma- 
ren  vs.  Johnson,  15  Cal.,  p.  308.  This  was  prior  to  pas- 
sage of  Act  referred  to  first  supra.  Of  course  the  rule 
as  stated  in  the  text  is  different. 


Inherit-  1403.     Inh<4^'itance  or  succession  "by  right  of  rep- 

ance'-"  - 

ropre 

tion. 


rpptMonta-  rcscntation  *'  takes  place  when  the  descendants  of  any 


deceased  heir  take  the  same  share  or  right  in  the  es- 
tate of  another  person  that  their  ])arents  would  have 
taken  if  Kviug.  Posthumous  children  are  considered 
as  living  at  the  death  of  their  parents. 

Note.— Stats.  1850,  p.  221,  Sec.  11.  The  heir  repre- 
sents his  ancestor. — Bacon  Abr.,  '*  Heir  and  Ancestor  " 
(A).  Hepresentation  was  unknown  to  the  Eomans,  and 
was  invented  by  the  commentators  and  doctors  of  the 
civil  law.— TouUier  Dr.  Civ.  Fr.,  liv.  3, 1. 1.  c.  3,  n.  180; 
see  Ayliffe  Pand.,  p.  397;  Balloz  Diet.,  "Succession," 
Art.  4,  Sec.  2;  Bouvier  L.  Diet.,  Title  "Representation 
of  Persons;"  see  Sec.  1383,  ante,  and  note;  also.  Sees. 
698-739  and  notes,  ante,  on  the  subject  of  "  Posthumous 
Cliild." 

Aliens  may       1404.     Resident  aliens  may  take  in  all  cases  by 

inherit*  .  ,,  ii/»* 

when,  and  succcssion  as  citizcns;  and  no  person  capable  of  suc- 
ceeding under  the  provisions  of  this  Title  is  precluded 
from  such  succession  by  reason  of  the  alienage  of  any 
relative;   but  no  non-resident  foreigner  can  take  by 
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succession  unless  he  appears  and  claims  such  succession 
within  five  j-ears  after  the  death  of  the  decedent  to 
whom  he  claims  succession. 

Note.— Const.,  Art.  I,  Sec.  17;  Stats.  1856,  p.  137, 
Sec.  1;  State  vs.  Rogers,  13  Cal.,  p.  159;  see,  also.  Sees. 
671,  672,  ante,  and  notes,  with  numerous  references  to 
California  decisions. 

1405.  When  succession  is  not  claimed  as  provided  Snoeessian 
in  the  preceding  section,  the  District  Court,  on  infor-  Jfjjjjj^* 
mation,  must  direct  the  Attorney  Geneml  to  reduce  eaSwtibe 
the  property  to  his  or  the  possessioii  of  the  State,  or  MTOeods 
to  cause  the  same  to  be  sold,  and  the  same  or  the  pro- 
ceeds thereof  to  be  deposited  in  the  State  Treasury 

for  the  benefit  of  such  non-resident  foreigner,  or  his 
legftl  representative,  to  be  paid  to  him  whenever, 
within  five  yehrs  after  such  deposit,  proof  to  the  satis- 
faction of  the  ^te  Controller  and  Treasurer  is  pro- 
duced that  he  is  entitled  to  succeed  thereto. 

Note. — Stats.  1856,  p.  137,  Sec.  1.  By  the  civil,  as 
well  as  by  the  common  law,  the  King  cannot  take  upon 
himself  the  possession  of  an  estate  said  to  have  es- 
cheated until  the  fact  is  judicially  ascertained  by  an 
inquest  of  office. — The  People  vs.  Folsom,  5  Cal.,  p. 
873.  An  alien  cannot  be  deprived  of  his  land  or  inci- 
dents thereto  by  proof  of  alienage  in  a  collateral  pro- 
ceeding.— Ramirez  vs.  Kent  et  al.,  2  Cal.,  p.  558. 
Alien's  estate  does  not  vest  in  the  sovereign  until  **  office 
found,"  etc. — Mon-is  vs.  Hoyt,  18  Cal.,  p.  217. 

1406.  When  so  claimed,  the  evidence  and  the  joint  when  the 

property 

order  of  the  Controller  and  Treasurer  must  be  filed  by  »nd  ©BUt« 

•^    efloheet  to 

the  Treasurer  as  his  voucher,  and  the  property  deliv-  **»•  state, 
ered  or  the  proceeds  paid  to  the  claimant  on  filing  his 
receipt  therefor.  If  no  one  succeeds  to  the  estate  or 
the  proceeds,  as  herein  provided,  the  property  of  the 
decedent  devolves  and  escheats  to  the  people  of  the 
State,  and  is  placed  by  the  State  Treasurer  to  the  credit 
of  the  School  Fund. 

NoTK.— Stats.  1866,  p.  137,  Sec.  1.  See  note  to  pre- 
ceding section. 

51 
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Property  1407.     Real  property  passing  to  the  State  under 

aufajeetto     the  last  section,  whether  held  by  the  State  or  its  offi- 
property.      ^^^>  ^®  subject  to  the  Same  charges  and  trusts  to  which 
it  would  have  been  subject  if  it  had  passed  by  succes- 
sion, and  is  also  subject  to  all  the  provisions  of  Title 
VIII,  Part  III,  of  the  Code  of  Civil  Procedure. 

Note.— stats.  1870,  p.  72,  Sec.  1;  1862,  p.  103,  Sec.  2, 
et  seq.;  1855,  p.  222,  Sec.  1,  et  seq.  See,  also,  note  to 
Sec.  1405,  ante. 

suoceeaor         1408.    Thosc  who  succced  to  the  property  of  a  dece- 

liablefor  f     f       J 

obikuSoM.  ^^^^'  ^^^  liable  for  his  obligations  in  the  cases  and  to 
the  extent  prescribed  by  the  Code  of  Civil  Procedure. 

Note.— See  Title  XI,  Part  III,  Co.  Civ.  Pro.  Cal. 


TITLE  VIII. 

WATER   RIGHTS, 

Section  1410.  Rights  to  water  may  be  acquired  by  appropriation. 

1411.  Appropriation  must  be  for  a  useful  purpose. 

1412.  Point  of  diversion  may  be  changed. 

1413.  Water  may  be  turned  into  natural  channels. 

1414.  First  in  time,  first  in  right. 

1415.  Notice  of  appropriation. 

1416.  Diligence  in  appropriating. 

1417.  Completion  defined. 

1418.  Doctrine  of  relation  applied. 

1419.  Forfeiture. 

1420.  Rights  of  present  claimant. 

1421.  Recorder  to  keep  book  in  which  to  record  notices. 

1422.  This  Title  not  to  affect  rights  of  riparian  proprietors. 

Rights  to         1410.     The   right  to  the   use    of   running   water 

water  may     /,        .         .  .  .  j  ~ 

be  acquired  flowinfic  in  a  nvcr  or  stream  or  down  a  canon  or  ravine 

by  appro-  *^  ^  ,      ._ 

priation.      ^lay  be  acquired  by  appropriation. 

Note. — Eddy  vs.  Simpson,  3  Cal.,  p.  249;  Irwin  vs. 
Phillips,  5  Cal.,  p.  140;  Kidd  vs.  Laird,  15  Cal.,  p.  161; 
Hoffman  vs.  Stone,  7  Cal.,  p.  49;  McDonald  vs.  Bear 
Biver  Co.,  13  Cal.,  p.  220;  Ortman  vs.  Dixon,  13  Cal., 
p.  34;  Rupley  vs.  Welch,  23  Cal.,  p.  452;  McDonald 
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vs.  Askow,  29  Cal.,  p.  200;  Nevada  Water  Co.  vs. 
Powell,  34  Cal.,  p.  109;  .'Davis  vs.  Gale,  32  Cal.,  p.  26. 
Water  flowing  in  a  ditch'  is  not  the  subject  of  (actual) 
mechanical  partition.  A  sale  and  distribution  is  the 
only  partition  which  can  be  made  by  a  Court. — Mc- 
Gillivray  vs.  Evans,  27  Cal.,  p.  92. 

1411.  The  appro priatioQ  must  be  for  some  useful  Appropna- 

"^  ^  ,  lion  must 

or  beneficial  purpose,  and  when  the  appropriator  or  Jj^^^^j* 
his  successor  in  interest  ceases  to  use  it  for  such  a  p^'J^^s®- 
purpose,  the  right  ceases. 

NoTK. — Weaver  vs.  Eureka  Lake  Co.,  15  Cal.,  p. 
271;  McKinney  vs.  Smith,  21  Cal.,  p.  374;  Hill  vs. 
Smith,  27  Cal.,  p.  476;  American  Co.  vs.  Bradford,  27 
Cal.,  p.  360;  Ortman  vs.  Dixon,  13  Cal.,  p.  34;  Mc- 
Donald vs.  Bear  River  Co.,  13  Cal.,  p.  220;  Davis  vs. 
Gale,  32  Cal.,  p.  22;  Nevada  Water  Co.  vs.  Powell,  34 
Cal.,  p.  109. 

1412.  The  person  entitled  to  the  use  may  change  Point  of 

,  diversion 

the  place  of  diversion,  if  othei*s  are  not  injured  by  may  be 

^  '  .  .  changed. 

such  change,  and  may  extend  the  djtch,  flume,  J^ipe, 
or  aqueduct  by  which  the  diversion  is  made  to  places 
beyond  that  where  the  first  use  was  made. 

Note. — Kidd  vs.  Laird,  15  Cal.,  p.  161;  Butte  Table 
Mountain  Co.   vs.   Morgan,   19  Cal.,  p.  609;    Union  • 

Water  Company  vs.  Crary,  25  Cal.,  p.  504. 

1413.  The  water  appropriated  may  be  turned  into  Water  may 

,        be  turned 

the  channel  of  another  stream  and  mingled  with  its  4°atlij.j^j 
water,  and  then  reclaimed;  but  in  reclaiming  it  the  c^*^**®!*"- 
water  already  appropriated  b^  another  must  not  be 
diminished. 

Note.— Richardson  vs.  Kier,  34  Cal.,  p.  63;  Butte 
Canal  and  Ditch  Company  vs.  Vaughan,  11  Cal.,  p. 
143;  Hoffman  vs.  Stone,  7  Cal.,  p.  46. 

1414.  As  between  appropriators,  the  one  first  in  First  in 
time  is  the  first  in  right.  in  right 

Note. — Butte  Canal  and  Ditch  Co.  vs.  Vaughan,  11 
Cal.,  p.  143;  Kidd  vs.  Laird,  15  Cal.,  p.  161;  Weaver 
vs.  Conger,  10  Cal.,  p.  233;  B.  R.  and  A.  W.  and  M. 
Co.  vs.  N.  Y.  Co.,  8  Cal.,  p.  327;  Hill  vs.  King,  8  Cal., 
p.  336;  Davis  vs.  Yale,  32  Cal.,  p.  26;  Eddy  vs.  Simp- 
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Notice  of 

appropria- 

tioiL 


Diligrcnce 
in  appro- 
priating. 


Completion 
doiinecL 


son,  3  Cftl.,  p.  249;  Irwin  vs.  Phillips,  5  Cal.,  p.  140; 
Maeris  vs.  Bicknell,  7  Cal.,  p.  261;  McDonald  vs. 
Askew,  29  Cal.,  p.  200;  Oilman  vs.  Dixon,  13  Cal.,  p. 
33;  Phoenix  Water  Co.  vs.  Fletcher,  23  Cal.,  p.  481; 
see  Sec.  3525,  post. 

1415.  A  person  desiring  to  appropriate  water  must 
post  a  notice,  in  writing,  in  a  conspicuous  place  at  the 
point  of  intended  diversion,  stating  therein: 

1.  That  he  claims  the  water  there  flowing  to  the 
extent  of  (giving  the  number)  inches,  measured  under 
a  four-inch  pressure; 

2.  The  purposes  for  which  he  claims  it,  and  the 
place  of  intended  use; 

3.  The  ineans  by  which  he  intends  to  divert  it,  and 
the  size  of  the  flume,  ditch,  pipe,  or  aqueduct  in  which 
he  intends  to  divert  it; 

A  copy  of  the  notice  must,  within  ten  days  after  it 
is  posted,  be  recorded  in  the  office  of  the  Kecorder  of 
the  county  in  which  it  is  posted. 

Note. — Thomi)gon  vs.  Lee,  8  Cal.,  p.  275;  Weaver 
vs.  Eureka  Lake  Co.,  15  Cal.,  p.  271;  Kimball  vs. 
Gearhart,  12  Cal.,  p.  27;  Parke  vs.  Kilham,  8  Cal.,  p.  77. 

1416.  Within  sixty  days  after  the  notice  is  posted, 
the  claimant  must  commence  the  excavation  or  con- 
struction of  the  works  in  which  he  intends  to  divert 
the  water,  and  must  prosecute  the  work  diligently 
and  uninterruptedly  to  completion,  unless  temporarily 
interrupted  by  snow  or  rain. 

Note.— Kimball  vs.  Gearhart,  12  Cal.,  p.  27;  Weaver 
vs.  Eureka  Lake  Co.,  15  Cal.,  p.  271;  Thompson  vs. 
Lee,  8  Cal.,  p.  275. 

1417.  By  "completion'*  is  meant  conducting  the 
waters  to  the  place  of  intended  use. 


Doctrine  of       1418.     By  a  Compliance  with  the  above  rules  the 
applied.       claimant's  right  to  the  use  of  the  water  relates  back 


to  the  time  the  notice  was  posted. 


Note.— Kimball  vs.  Gearhart,  12  Cal.,  p.  27;  Weaver 
vs.  Eureka  Lake  Co.,  15  Cal.,  p.  271. 
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1419.  A  failure  to  comply  with   such  rules   de-  Forfeiture, 
prives  the  claimants  of  the  right  to  the  use  of  the 

water  as  against  a  subsequent  claimant  who  complies 
therewith. 

Note. — As  to  construction  of  "rules"  under  which 
a  forfeiture  of  possessory  interests  is  claimed,  see  Col- 
man  vs.  Clements,  23  Cal.,  p.  245;  Wiseman  vs. 
McNulty,  25  Cal.,  p.  230;  St.  John  vs.  Kidd,  26  Cal., 
p.  263;  Packer  vs.  Heaton,  9  Cal.,  p.  568;  McGarrity 
vs.  Byington,  12  Cal.,  p.  426. 

1420.  Persons  who  have  heretofore  claimed  the  Rights  of 
right  to  water,  and  who  have  not  constructed  works  claimant. 
in  which  to  divert  it,  and  who  have  not  diverted  nor 
applied  it  to  some  useful  purpose,  must,  after  this  Title 
takes  eftect,  and  within*  twenty  days  thereafter,  pro- 
ceed as  in  this  Title  provided,  or  their  right  ceases. 

1421.  The  Recorder  of  each  county  must  keep  a  Recorder 

to  keep 

book,  in  which  he  must  record  the  notices  provided  ^^>> 
for  in  this  Title.  ^Xl" 

1422.  The  rights  of  riparian  proprietors  are  not  Thia  Title   ^ 
affected  bv  the  provisions  of  this  Title.  rights  of 

"  ^  riparian 

NoTE.--Under  the  provisions  of  "An  Act  to  put  P«>i>"«*o" 
into  effect  the  provisions  of  the  Civil  Code  relative  to 
water  rights,"  approved  March  27th,  1872  (Stats.  1871-2, 
p.  622),  this  Title  was  put  into  force  and  effect  from  and 
after  the  1st  day  of  May,  1872.  In  Stats.  1871-2,  pp. 
945-948,  wiU  also  be  found: 

An  Act  to  promote  irrigation. 
[Approved  April  1, 1872.] 
[Enacting  clause.] 

Section  1.  Whenever  the  owners  of  any  body  of 
lands  susceptible  of  one  mode  of  irrigation  or  drainage 
desire  to  irrigate  or  drain  the  same,  they  may  present 
to  the  Board  of  Supervisors  of  the  county  in  which  the 
lands  or  the  greater  portion  thereof  are  situated,  at  a 
regular  meeting  of  the  Board,  a  petition  setting  forth 
that  they  desire  to  adopt  measures  to  irrigate  the  same, 
the  description  of  the  lands  by  legal  subdivisions,  the 
number  of  acres  in  the  whole  district,  and  the  number 
of  acres  in  each  tract,  with  the  names  of  the  owners 
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thereof  and  the  names  of  three  persons  who  may  desire 
to  serve  as  Trustees  for  the  first  three  months. 

Sec.  2.  The  petition  must  be  verified  by  the  affida- 
vit of  one  of  the  petitioners,  and  must  be  published  for 
four  weeks  next  preceding  the  hearing  thereof,  in  some 
newspaper  published  in  the  county  in  which  the  lands 
are  situated;  or,  if  .there  is  no  newspaper  published  in 
tlie  county,  then  it  must  be  published  in  some  news- 
paper having  a  general  circulation  in  the  county,  and 
an  affidavit  of  publication  must  be  filed  with  such  peti- 
tion. 

Sec.  3.  Wlien  a  district  is  situated  partly  in  differ- 
ent counties,  the  Trustees  must,  after  the  petition  has 
been  granted,  forward  a  copy  thereof  to  the  Clerk  of 
the  Board  of  Supervisors  of  each  of  the  counties  in 
which  any  portion  of  the  district  may  lie,  and  the  Board 
to  which  the  same  is  forwarded  must  not  allow  another 
district  to  be  formed  within  such  district  unless  with 
the  consent  of  the  Trustees  thereof. 

Sec.  4.  If  the  Board  of  Supervisors  find  upon  the 
hearing  of  the  petition  that  the  statements  are  correct, 
and  that  no  land  is  improperly  included  or  excepted 
from  the  district,  they  must  note  their  approval  on  the 
petition,  which  approval  must  be  signed  by  the  Presi- 
dent and  attested  by  the  Clerk;  and  from  and  after  the 
approval  the  district  is  duly  formed,  and  the  persons 
named  in  the  petition  are  the  Trustees  for  the  first  three 
months,  and  until  their  successors  are  appointed. 

Sec.  5.  The  petition  must  then  be  recorded  by  the 
County  Recorder  in  a  book  kept  for  the  purpose. 

Sec.  6.  After  the  approval  of  the  petition,  the  peti- 
tioners may  make  such  by-laws  as  they  deem  necessary 
for  future  appointment  of  Trustees  and  to  effect  the 
works  of  irrigation  or  drainage,  keep  the  same  in  repair 
and  operation,  and  for  the  control  and  management 
thereof,  by  the  votes  or  consent  of  a  mjgority  of  the 
owners  of  the  lands  within  their  district. 

Sec.  7.  The  by-laws  adopted  must  be  signed  by  per- 
sons owning  a  majority  of  the  land  within  the  district, 
and  must  be  recorded  by  the  Coimty  Recorder  in  the 
same  book  and  immediately  following  the  petition. 

Sec.  8.  The  Board  thus  formed  have  power  to  elect 
one  of  their  number  President  thereof,  and  to  employ 
engineers  to  survey,  plan,  locate,  and  estimate  the  cost 
of  the  works  necessary  for  the  irrigation,  the  water 
rights  needed,  and  the  land  needed  for  right  of  way, 
including  drains,  canals,  sluices,  water  gates,  embank- 
ment:, and  material  for  construction,  and  to  construct. 
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maintain,  and  keep  in  repair  all  works  necessary  to  the 
object  in  view. 

Skc.  9.  The  Board  of  Trustees  must  report  to  the 
Board  of  Supervisors  of  the  county,  or  if  the  district  is 
in  more  than  one  county  then  to  the  Board  of  Super- 
visors of  each  county  in  which  the  district  is  situated, 
the  plans  of  the  work  and  estimates  of  the  costs, 
together  with  estimates  of  the  incidental  expenses  of 
superintendence,  repairs,  etc. 

Sec.  10.  The  Board  by  which  the  district  was  formed 
must  appoint  three  Commissioners,  disinterested  per- 
sons, resident  of  the  county  in  which  the  district  or 
some  part  thereof  is  situated,  and  must  view  and  assess 
upon  the  lands  situated  within  the  district  a  charp^ 
proportionate  to  the  whole  expense  and  to  the  benefits 
which  will  result  from  such  works,  which  charge  must 
be  collected  and  paid  into  the  County  Treasury  as  here- 
inafter provided,  and  must  be  placed  by  the  Treasurer 
to  the  credit  of  the  district,  and  paid  out  for  .the  work 
of  irrigation  or  drainage  upon  the  warrants  of  the  Trus- 
tees, approved  by  the  Board  of  Supervisors  of  the 
county. 

Sec.  11.  The  warrants  drawn  by  the  Trustees  must, 
after  they  are  approved  by  the  Board  of  Supervisors, 
be  presented  to  the  Treasurer  of  the  county,  and,  if 
they  are  not  paid  on  presentation,  like  indorsement 
must  be  made  thereon,  and  they  must  be  registered  in 
like  manner  as  county  warrants. 

Sec.  12.  If  a  district  is  situated  partly  in  different 
counties,  the  charge  must  be  paid  into  the  Treasury  of 
the  county  in  which  the  particular  tract  may  be  situated. 

Sec.  13.  If  the  original  assessment  is  insufficient  to 
provide  for  the  complete  irrigation  or  drainage  of  the 
lands  of  the  district,  or  if  further  assessments  are  from 
time  to  time  required  to  provide  for  the  protection, 
maintenance,  and  repair  of  the  works,  the  Trustees 
must  present  to  the  Board  of  Supervisors  by  which  the 
district  was  formed  a  statement  of  the  work  to  be  done 
and  its  estimated  cost,  and  the  Board  must  make  an 
order  directing  the  Commissioners  who  made  the  origi- 
nal assessment,  or  other  Commissioners  to  be  named  in 
such  order,  to  assess  the  amount  of  such  estimated  cost 
as  a  charge  upon  the  lands  within  the  district,  which 
assessment  must  be  made  and  collected  in  the  same  ' 
manner  as  the  original  assessment. 

Sec.  14.  The  Commissioners  appointed  by  the  Board 
of  Supervisors  must  make  a  list  of  the  charges  assessed 
against  each  tract  of  land. 

Sec.  15.    The  list  must  contain: 
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I^rst — A  description  f  by  legal  subdivisions  or  natural 
boundaries,  of  each  tract  assessed; 

Second — The  number  of  acres  in  each  tract; 

Third — The  names  of  the  owners  of  each  tract,  if 
known,  and  if  unknown,  that  fact; 

Fqurth — The  amount  of  the  charge  assessed  against 
each  tract. 

Sec.  16.  The  list  so  made  must  be  filed  with  the 
County  Treasurer  of  the  county,  or  if  the  district  is 
partly  situated  in  different  counties,  then  the  original 
list  must  be  filed  in  the  county  first  in  order  under 
alphabetical  arrangement,  and  copies  thereof,  certified 
by  the  Commissioner,  must  be  filed  with  the  Treasurer 
of  each  of  the  other  counties. 

Sec.  17.  From  and  after  the  filing  of  the  list,  or 
certified  copy  thereof,  the  charges  assessed  upon  any 
tract  of  land  within  the  county  constitutes  a  lien 
thereon. 

Sec.  18.  The  lists  thus  prepared  must  remain  in  the 
ofi^ce  of  the  Treasurer  for  thirty  days,  or  longer  if 
ordered  by  the  Board  of  Trustees,  and  during  the  time 
they  so  remain  any  person  may  pay  the  amount  of  the 
charge  against  any  tract  to  the  Treasurer,  without  cost. 

Sec.  19.  If,  at  the  end  of  thirty  days,  or  of  the 
longer  time  fixed  by  the  Trustees,  all  of  the  charges 
have  not  been  paid,  the  Treasurer  must  return  the  lists 
to  the  District  Attorney,  who  must  at  once  proceed  by 
civil  action  to  collect  such  charges. 

Sec.  20.  The  work  must  be  executed  under  the 
direction  and  in  the  manner  prescribed  by  the  Board 
of  Trustees. 

Sec.  21.  The  Board  must  keep  accurate  accounts  of 
all  expenditures,  which  accounts,  and  all  contracts  that 
may  be  made  by  them,  are  open  to  the  inspection  of 
the  Board  of  Supervisors,  and  every  person  interested. 

Sec.  21.  The  Trustees  may  acquire,  by  purchase, 
all  property  necessary  to  carry  out  and  maintain  the 
system  of  irrigation  or  drainage  provided  for. 

Sec.  22.  The  Trustees  may  acquire  by  condemna- 
tion: 

Firfit — The  right  to  the  use  of  any  running  water  not 
already  used  for  culinary  or  domestic  purposes,  or  for 
irrigating,  milling,  or  mining  purposes; 

Second — The  right  of  way  for  canals,  drains,  embank- 
ments, and  other  work  necessary,  and  may  take  mate- 
rials for  the  construction,  maintenance,  and  repair 
thereof,  from  lands  outside  of  as  well  as  within  the 
limits  of  the  district. 
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Skc.  23.  The  provisions  of  Title  VII,  Part  III  of 
the  Code  of  Civil  Procedure  are  applicable  to,  and  the 
condemnation  herein  provided  for  must  be  made  there- 
under. 

Sec.  24.  Whenever  any  district  susceptible  of  one 
mode  of  irrigation  or  drainage  is  entirely  owned  by 
parties  who  desire  to  irrigate  or  drain  the  same,  and  to 
manage  the  irrigation  or  drainage  without  the  inter- 
vention of  Trustees  or  the  establishment  of  by-laws, 
they  may  file  the  petition  provided  for  in  sections  one 
and  two,  and  must  state  therein  that  they  intend  to 
undertake  the  irrigation  or  drainage  on  their  own 
responsibility. 

Skc.  25.  If  the  petition  is  granted,  the  owners  of 
the  lands  have  all  the  rights,  immunities,  and  privi- 
leges granted  to  Boards  of  Trustees,  and  in  all  pro- 
ceedings the  names  of  the  owners  may  be  used  instead 
of  the  names  of  Tnistces. 

Sec.  26.  This  Act  shall  not  be  so  construed  as 
applying  to  the  Counties  of  Fresno,  Kern,  Tulare,  and 
Yolo. 

Sec.  27.  This  Act,  and  the  provisions  of  the  Title 
of  the  Code  of  Civil  Procedure  herein  referred  to,  so 
far  as  proceedings  under  this  Act  are  to  be  had,  shall 
be  in  force  from  and  after  the  passage  of  this  Act. 
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Part    L  OBLIGATIONS  m  GENERAL, 
n.  CONTRACTS. 

m.  OBLIGATIONS  IMPOSED  BY  LAW. 
IV.  OBLIGATIONS  ARISmG  FROM  PARTICU- 
LAR TRANSACTIONS. 


PART  I. 


OBLIGATIONS  IN  GENERAL. 

Title    I.  Definition  op  Obligations. 

II.  Interpretation  of  Obligations. 

III.  Transfer  op  Obligations. 

IV.  Extinction  op  Obligations. 


TITLE  I. 

definition  of  obligations. 

Section  1427.  Obligation,  what. 
1428.  How  created. 

1427.     An  obligation  is  a  legal  duty,  by  which  a  obUffaUon, 
person  is  bound  to  do  or  not  to  do  a  certain  thing. 

Note. — For  general  definitions  of  the  term  obliga- 
tion, see  Bouv.  Inst.,  pp.  3,  14;  Coke  Litt.,  p.  172; 
Comyns  Digest,  Obligation  (A.);  2  Serg.  &  R.  Penn.,  p. 
502;  1  Blackf.  Ind.,  p.  241;  6  Vt.,  p.  40;  Harp.  So.  C, 
p.  434;  1  Bald.  0.  C,  p.  129.  The  Federal  and  State 
Constitutions  (U.  S.  Const.,  Art.  I,  Sec.  10,  and  State 
Const.,  Art.  I,  Sec.  16,)  contain  clauses  prohibiting  the 
passage  1  y  a  State  of  any  law  **  impairing  the  obliga- 
tion of  contracts." — See  Dewey  vs.  Lambier,  7  CaL, 
p.  347.  This,  however,  does  not  a£fect  the  power 
of  Congress  to  pass  cuch  laws. — Evans  vs.  EatoR,  * 
Pet.  C.  C,  p.  322.  The  question  as  to  the  meaning  of 
the  term  *'  obligation  "  has  been  much  discussed.  What 
does  the  term  obligation^  in  the  clause  referred  to,  in- 
clude?   Says  Parsons,  in  his  work  on  Contracts  (p. 
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»555,):  "  The  importance  of  the  question  rests  mainly  on 
the  distinction  which  has  been  drawn  between  the  laws 
of  a  State  which  were  in  force  at  the  time  the  contract 
was  made,  and  those  which  are  subsequently  enacted. 
Tlie  latter  may  certainly  impair  this  *  obligation,*  while 
the  former,  it  is  contended,  certainly  cannot,  because 
all  existing  laws  enter  into  contracts  made  under  them, 
and  define  and  determine  that  contract/'    Thus  insol- 
vent laws  of  a  State  affect  only  contracts  made  after 
the  passage  of  the  law.    It  is  generally  settled  that 
these  clauses  cannot  limit  or  affect  the  power  of  the 
State  to  enact  general  police  regulations  for  the  preser- 
vation of  public  healtli  or  morals,  and  such  general 
laws  are  not  within  the  prohibition  of  the  Constitu- 
tion.— Parsons  on  Contracts,  p.  556.    "A  contract  is 
an  agreement  in  which  a  party  undertakes  to  do  or  not 
to  do  a  particular  thing.    The  law  binds  him  to  per- 
form his  undertaking,  and  this  is,  of  course,  the  obH- 
gation  of  his  contract," — Sturges  vs.  Crowninshield,  4 
WTieat.,  p.  122.    In  case  of  Ogden  vs.  Saunders,  12 
Wheat.,  pp.  257,  259,  Justice  "Washington,  citing  the 
above  extract,  says:  "What  is  it,  then,  which  consti- 
tutes the  obligation  of  a  contract?    *    *    *    *    It  is 
the  law  which  binds  the  parties  to  perform  their  agree- 
ment.   The  law,  then,  which  has  this  binding  obliga- 
tion, must  govern  and  control  the  contract  in  every 
shape  in  which  it  is  intended  to  bear  upon  it,  whether 
it  affects  its  validity,  construction,  or  discharge.    It  is, 
then,  the  municipal  law  of  the  "State,  whether  written 
or  unwritten,  which  is  emphatically  the  law  of  the 
contract  made  within  the  State,  and  mi  st  govern  it 
throughout,  wherever  its  performance  is  sought  to  be 
enforced."    Justice  Thompson,  in  the  same  case,  cit- 
ing the  extract  from  Sturges  vs.  Crowninshield,  says: 
"  That  is  as  I  understand  it;  the  law  of  the  contract 
forma  its  obligation;  and  if  that  is  so,  the  contract  is 
fulfilled  and  its  obligation  is  discharged  by  complying 
with  whatever  the  existing  law  required  in  relation  to 
such  contract."    And  Trimble,  Justice,  in  same  case, 
also  say^s:  "The  obligation  of  the  contract  consists  in 
the  power  and  ejU^encg  of  the  law  which  applies  to 
and  enforces  performance  of  the  contracts,  or  the  pay- 
ment of  an  equivalent  for  non-performance.    The  obli- 
gation docs  not  inhere  and  subsist  in  the  contract  itself^ 
proprio  vigore^  but  in  the  law  applicable  to  the  con- 
tract.   This  is  the  sense,  I  think,  in  which  the  Consti- 
tution uses  the  term  obligation." 

"  The  legal  obligation  of  a  contract  consists  in  the 
remedy  given  by  law  to  enforce  its  performance  or  to 
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make  compensation  for  the  failure  to  perform  it." — 
Johnson  vs.  Hig^ins,  3  Met.  (Ky.)i  p.  566. 

"Right  and  obligation  are  considered  by  all  ethical 
writers  as  correlative  terms.  Whatever  I,  by  my  con- 
tract, give  another  a  right  to  require  of  me,  I,  by  that 
act,  lay  myself  under  an  obligation  to  bestow.  The 
obligation  of  every  contract  will,  then,  consist  of  that 
right  or  power  over  my  will  or  actions  which  I,  by  my 
contract,  confer  on  another.'* — 12  Wheat.,  p.  281,  per 
Johnson,  J. 

"  Contracts  have  consequently  an  intrinsic  obligation. 
No  State  shall  *  pass  any  law  impairing  the  obligation 
of  contracts.'  These  words  seem  to  us  to  import  that 
the  obligation  is  intrinsic;  that  it  is  created  by  the  con- 
tract itself;  not  that  it  is  dependent  on  the  laws  made 
to  enforce  it." — 12  Wheat.,  pp.  350-3,  per  Marshall, 
C.J. 

It  is  well  settled  that  the  contracts  designed  to  be 
protected  are  contracts  by  which  perfect  rig/Us — cer- 
tain definite,  fixed  private  rights  of  property — are 
vested, — Sedgwick  on  Stat,  and  Const.  Law,  p.  618; 
Butler  vs.  Pennsylvania,  10  How.,  p.  416.  And  these 
are  rights,  distinguished  from  engagemeTiis  undertaken 
by  the  State  Government  for  the  benefit  of  all,  and 
which  may  be  varied  or  discontinued  as  the  public 
good  may  require. — Id.,  and  cases  there  cited. 

It  has  been  held  that  the  provision  of  the  Constitu- 
tion, that  no  law  shall  be  passed  impairing  the  obliga- 
tion of  contracts,  refers  only  to  obligations  between 
individuals,  and  that  it  does  not  refer  to  contracts  be- 
tween individuals  and  the  State. — Myers  vs.  English, 
9  Cal.,  p.  341;  and  in  Cohen  vs.  Wright,  22  Cal.,  p. 
320,  it  is  held  that  *'  contracts  between  the  State  and 
individuals  in  public  ofiGlces  are  not  within  the  constitu- . 
tional  provision  prohibiting  the  passage  of  a  law  im- 
pairing the  obligation  of  contracts."  Probably  this  is 
not  now  the  law.  In  the  case  of  McCauley  vs.  Brooks, 
16  Cal.,  p.  30,  the  question  is  fully  argued  and  the  con- 
clusion arrived  at  is,  "  that  a  State  has  no  more  power  to 
impair  an  obligation  into  which  she  herself  has  entered 
than  she  can  the  contracts  of  individuals."  This  over- 
rules the  case  of  Myers  vs.  English,  9  Cal.,  p.  341,  and 
it  is  probable  that  the  portion  of  the  decision  in  the 
case  of  Cohen  vs. Wright,  above  cited  (22  Cal.  p.  320), 
was'a  mistake  of  the  Justice  delivering  the  opinion. — 
See  Beaudry  vs.  Valdez,32Cal.,  p.  278,  commenting  on 
case  of  McCauley  vs.  Brooks.  Says  Mr.  Smith,  in  his 
Commentaries  on  Statute  and  Constitutional  Law,  Sec. 
252:  **It  is  immaterial  whether  the  contract  be  one 
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between  a  State  and  an  individualf  or  between  indi- 
viduals only^  *  ♦  *  The  obligations  imposed  and 
the  rights  acquired  by  virtue  of  the  contract  cannot  be 
impaired."  This  is  supported  by  the  best  authority. — 
See  Green  vs.  Biddle,  8  Wheat.,  p.  1;  Fletcher  vs. 
Peck,  6  Cranch,  p.  87;  Providence  Bank  vs.  Billings 
et  al.,  4  Pet.,  p.  514;  Dartmouth  College  vs.  Wood- 
ward, 4  Wheat.,  p.  518;  Tuolumne  Redemption  Co.  vs. 
Sedgwick,  15  Cal.,  p.  515;  State  of  Cal.  vs.  McCauley, 
15  Cal.,  p.  429. 

But  the  Legislature  of  a  State  may  alter  or  abridge 
the  terra  of  an  office  of  purely  legislative  character, 
increase  or  diminish  the  salary  of  the  incumbent  dur- 
ing his  term,  or  repeal  the  law  creating  such  office;  and 
this  is  not  within  the  constitutional  inhibition. — Myers 
vs.  English,  9  Cal.,  p.  341;  Cohen  vs.  Wright,  22  Cal., 
p.  320;  People  vs.  Haskell,  5  Cal.,  p.  537;  Attorney 
General  vs.  Squires,  14  Cal.,  p.  17;  Brodie  vs.  Camp> 
bell,  17  Cal.,  p.  20;  Connor  vs.  City  of  N.  Y.,  1  Selden, 
p.  285;  Warner  vs.  The  People,  2  Denio,  p.  272;  Field 
vs.  The  People,  2  Scammon,  p.  79;  Dall  vs.  The  Gov- 
ernor, 3  Stewart,  p.  387;  see,  also,  "  Contracts,"  post. 

How  1428.     An  obligation  arises  either  from: 

created.  ° 

1.  The  contract  of  the  parties;  or, 


2.  The  operation  of  law. 


TITLE    II. 

INTERPRETATION    OF   OBLIGATIONS. 

Chapter    I.  General  JRules  of  Interpretation. 
II.  Joint  or  Several  Obligations. 
m.  Conditional  Obligations. 
IV.  Alternative  Obligations. 


CHAPTER  I. 


GENERAL    RULES   OP  INTERPRETATION. 
Sbction  1429.  General  rules. 
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1429.    The  rules  which  govern  the  interpretation  General 
of  contracts  are  prescribed  by  Part  11  of  this  Division. 
Other  obUgations  are  interpreted  by  the  same  rules 
by  which  statutes  of  a  similar  nature  are  interpreted. 

Note. — Obligations  may  be  divided  into  three  classes, 
arising  respectively  out  of  contract,  common  law,  or 
statute.  Those  which  are  imposed  by  the  common  law 
explain  themselves,  their  interpretation  being  a  part  of 
their  essential  nature.  Contracts  are  interpreted  by 
rules  which  differ  materially  from  the  rules  governing 
the  interpretation  of  statutes,  and  the  two  sets  of  rules, 
therefore,  could  not  well  be  united  in  one  Chapter. 


CHAPTER  II. 

JOINT   OR   SEVERAL    OBLIGATIONS. 

Skction  1430.  Obligations,  joint  or  several,  etc. 

1431.  When  joint. 

1432.  Contribution  between  joint  parties. 

1430.     An  obligation  imposed  upon  several  per-  owiga-, 
sons,  or  a  right  created  in  favor  of  several  pereons,  or  several, 
may  be: 

1.  Joint; 

2.  Several;  or, 

3.  Joint  and  several. 

Note. — 9ubd.  1. — See  People  vs.  Hartley,  21  Cal., 
p.  585;  Tevig  vs.  Randall,  6  Cal.,  p.  632.  No  recovery 
can  be  had  on  a  bond  purporting  to  be  the  joint  bond 
of  the  principal  and  sureties,  but  signed  by  the  latter 
only. — Sacramento  vs.  Dunlap,  14  Cal.,  p.  421.  But 
such  is  not  the  case  on  a  joint  and  several  bond  (id.), 
nor  upon  undertakings  under  our  system  (id.) 

Subd,  3. — This  is  the  admitted  rule  so  far  as  the  lia- 
bUUy  of  parties  is  concerned. — Peckham  vs.  North 
Parish,  16  Pick.,  p.  283;  Ludlow  vs.  McCrea,  1  Wend., 
p.  228.  As  to  the  rights  of  parties  in  whose  favor  a 
contract  is  made,  an  arbitrary  exception  has  been  made, 
according  to  which  their  rights  cannot  be  joint  and 
several. — ^Anderson  vs.  Martindale,  1  East.,  p.  497: 
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Hopkinson  vs.  Lee,  6  Q.  B.,  p.  964;  Fee  Bradburne  vs. 
Botiield,  14  M.  &  W.,  p.  573;  Keightley  vs.  Watson,  3 
Exch.,  p.  721.  This  exception  is  purely  arbitrary,  and 
although  cases  are  rare  in  which  parties  would  desire 
to  avail  themselves  of  their  liberty  to  enter  into  such  a 
contract,  there  is  not  any  good  reason  for  denying  them 
that  liberty.  In  other  respects  this  section  follows  the 
ruling  of  the  English  Court  of  Exchequer  in  Sorsbie 
vs.  Park,  12  M.  &  W.,  p.  140;  Keightley  vs.  Watson, 
3  Exch.,  p.  716. 

What  is  a  joint  and  several  bond? — People  vs.  Love, 
25  Cal.,  p.  520;  Canfield  vs.  Bates,  13  Gal.,  p.  606.  As 
to  enforcement  of  obligations  against  joint  or  joint  and 
several  obligors,  see  Code  of  Civil  Procedure,  Sees. 
414,  989. 

1431.  An  obligation  imposed  upon  several  per- 
sons, or  a  right  created  in  favor  of  several  persons,  is 
presumed  to  be  joint,  and  not  several,  except  in  the 
special  cases  mentioned  in  the  Title  on  the  Interpreta- 
tion of  Contracts.  This  presumption,  in  the  case  of  a 
right,  can  be  overcome  only  by  express  words  to  the 
contrary. 

Note. — "  Is  presumed  to  be  joint  and  not  several." 
See  Yorks  vs.  Peck,  14  Barb.,  p.  644;  Hill  vs.  Tucker,  1 
Taunt.,  p.  7.  See  Sees.  1659, 1660,  post.  In  an  action  on 
a  promissory  note  against  several  joint  makers,  neither 
can  show  in  defense  that  as  between  him  and  the  other 
joint  makers  he  was  only  a  surety, — Shriver  vs.  Love- 
joy,  32  Cal.,  p.  574. 

1432.  A  party  to  a  joint,  or  joint  and  several  obli- 
gation, who  satisfies  more  than  his  share  of  the  claim 
against  all,  may  require  a  proportionate  contribution 
from  all  the  parties  joined  with  him. 

Note. — Where  one  of  two  defendants  in  a  joint  judg- 
ment paj's  it,  but  not  with  the  intention  of  discharging 
it,  he  may  enforce  the  judgment  against  the  co-defend- 
ant for  his  legal  proportion  of  the  debt. — Coffee  vs. 
Tevis,  17  Cal.,  p.  239;  see,  also,  Bradbury  vs.  Barnes, 
19  Cal..  p.  120;  Story  Cont.,  Sec.  33;  Wood  vs.  Mer- 
ritt,  2  Bosw.,  p.  368;  Parker  vs.  Ellis,  2  Sand.,  p.  223; 
but  see  Murray  vs.  Bogert,  14  Johns.,  p.  318.  The 
doctrine  of  contribution  applies  equally  between  those 
who  are  jointly  bound  on  their  own  account  (not  being 
co-partners),  as  it  does  between  co-sureties,  or  those 
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who  are  jointly  bound  to  answer  for  the  debt  or  default 
of  another. — Chipman  vs.  Merrill,  20  Cal.,  p.  130.  A 
party  must  satisfy  the  obligation,  and  must  establish  a 
claim  against  his  joint  obligor,  before  the  liability  of 
such  joint  obligor  is  fixed. — Bell  vs.  Walsh,  7  Cal.,  p. 
84.  In  an  action  for  contribution,  the  Statute  of  Limi- 
tation does  not  begin  to  run  until  after  the  payment  of 
the  debt  by  the  plaintiff. — Sherwood  vs.  Dunbar,  6 
Cal.,  p.  53. 


CHAPTER  ni. 

CONDITIONAL   OBLIGATIONS. 

Section  1434.  Obligation,  when  conditional. 

1435.  Conditions,  kinds  of. 

1436.  Conditions  precedent. 

1437.  Conditions  concurrent. 

1438.  Condition  subsequent. 

1439.  Performance,  etc.,  of  conditions,  when  essential. 

1440.  When  performance,  etc.,  excused. 

1441.  Impossible  or  unlawful  conditions  void. 

1442.  Conditions  involving  forfeiture,  how  construed. 

1434.  An  obligation  is  conditional,  when  the  obligation, 
rights  or  duties  of  any  party  thereto  depend  upon  the  ooncutionai 
occurrence  of  an  uncertain  event. 

Note. — Whether  a  contract  is  conditional  or  not,  is 
to  be  determined  by  the  rules  of  interpretation  hereafter 
given.  The  intention  of  the  parties,  as  gathered  from 
the  whole  contract,  is  superior  to  all  technical  rules. 
Parmelee  vs.  Oswego,  etc.,  R.  R.  Co.,  6  N.  Y.,  p.  74; 
Selden  vs.  Pringle,  17  Barb.,  p.  458;  Barruso  vs. 
Madan,  2  Johns.,  p.  145;  see  Tipton  vs.  Feitner,  20 
N.  Y.,  p.  423;  Grant  vs.  Johnson,  5  id.,  p.  247;  Gla- 
holm  vs.  Hays,  2  Man.  &  Gr.,  p.  266.  And  these  cases 
cited  give  instances  of  conditions  when  precedent  and 
when  subsequent.    See  note  to  Sec.  1442,  post. 

1435.  Conditions  may  be  precedent,  concurrent,  condiUoiw 
or  subsequent.  ^  ^^"^  ' 

Note.— See  note  to  preceding  section,  and  cases  cited. 


420 


Civil  Code. 


Conditions 
precedent. 


Conditions 
concurrent 


Condition 
subsequent. 


Perform- 
ance, etc., 
of 

conditions, 
when 
cesentiaL 


1436.  A  condition  precedent  is  one  which  is  to  be 
performed  before  some  right  dependent  thereon  ac- 
crues, or  some  act  dependent  thereon  is  performed. 

Note. — See  notes  to  Sees.  707  and  708,  ante;  and 
further,  for  examples  of  conditions  precedent  and  sub- 
sequent, see  Tipton  vs.  Feitner,  20  N.  Y.,  p.  423;  Grant 
vs.  .Johnson,  5  id.,  p.  247;  Parmelee  vs.  Oswego,  etc., 
li.  R.  Co.,  6  id.,  p.  74;  Oakley  vs.  Morton,  11  id.,  p. 
25;  Goodwin  vs.  Holbrook,  4  Wend.,  p.  377;  Weisser 
vs.  Maitland,  3  Sand.,  p.  318;  Kllen  vs.  Topp,  6  Exch., 
p.  424;  Graves  vs.  Legg,  9  Exch.,  p.  709. 

1437.  Conditions  concurrent  are  those  which  are 
mutually  dependent,  and  are  to  be  performed  at  the 
same  time. 

Note. — Conant  vs.  Conant,  10  Cal.,  p.  254.  See 
note  to  Sec.  708,  ante,  "mutual  covenants;"  and  also, 
see  Beecher  vs.  Conradt,  13  N.  Y.,  p.  108;  Dunham 
vs.  Pettee,  8  id.,  p.  508;  Lester  vs.  Jewett,  11  id.,  p. 
453;  Kelley  vs.  Upton,  5  Duer,  p.  336;  Williams  vs. 
Healey,  3  Den.,  p.  363. 

1438.  A  condition  subsequent  is  one  referring  to 
a  future  event,  upon  the  happening  of  which  the  obli- 
gation becomes  no  longer  binding  upon  the  other  party, 
if  he  chooses  to  avail  himself  of  the  condition. 

Note. — See  note  to  Sec.  708,  ante;  also.  Miller  vg. 
Steen,  34  Cal.,  p.  138;  Nicoll  vs.  N.  Y.  &  Erie  R.  R. 
Co.,  12  N.  Y.,  pp.  121,  130,  and  cases  cited  in  notes  to 
Sees.  1434, 1436,  and  1437,  ante. 

1439.  Before  any  party  to  an  obligation  can  re- 
quire another  party  to  perform  any  act  under  it,  he 
must  fulfill  all  conditions  precedent  thereto  imposed 
upon  himself;  and  must  be  able  and  oflFer  to  fulfill  all 
conditions  concurrent  so  imposed  upon  him  on  the  like 
fulfillment  by  the  other  party,  except  as  provided  by 
the  next  section. 

Note. — "  Must  fulfill  all  conditions  precedent  there- 
to," etc. — Conant  vs.   Conant,  10  Cal.,    p.  254.     A 
condition   precedent   must   be  strictly  perfomaed   to 
,     ""  entitle   a    person    to    recover.     Performance    is    not 

excused  by  inevitable  accident.    In  a  case  where  A 
ag^reed  that  he  would  keep  twenty  cows  during  dairy 
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season,  and  until    the  end   of  November,  and  that 
he  would  sell  the  butter  made  to  B,  to  be  delivered  at 
a  time  and  place  specified,  at  a  certain  price  per  pound, 
and  B  agreed  to  pay  for  the  butter  delivered.    About 
two  months  before  the  end  of  dairy  season  three  of  the 
cows  ceased  to  give  milk,  and  A  thereupon  sold  them, 
having  left  on  his  dairy  only  seventeen  cows.    Held: 
A  could  not  sustain  an  action  on  the  contract. — Oak- 
ley  vs.  Morton,  11  N.  Y.,  p.  25.    Where,  in  a  contract 
for  the  erection  of  a  building  upon  the  land  of  another, 
performance  is  to  precede  payment  and  is  the  condition 
thereof,  the  builder  having  substantially  failed  to  per- 
form on  his  part  can  recover  nothing  for  his  labor  and 
materials,  notwithstanding  the  owner  has  chosen  to 
occupy  and  enjoy  the  erection.    A  party  is  entitled  in 
such  a  case  to  retain  without  compensation  the  benefits 
of  a  partial  performance. — Smith  vs.  Brady,  17  N.  Y., 
p.  173;  see,  also,  Cunningham  vs.  Jones,  20  id.,  p.  486; 
Grant  vs.  Johnson,  5  id.,  p.  247;  Catlin  vs.  Tobias,  26 
id.,  p.  217;  Ellen  vs.  Topp,  6  Exch.,  p.  424;  and  see 
case  of  Chater  vs.  S.  F.  Sugar  Befining  Co.,  19  Cal., 
p.  219;   also,  O'Connor  vs.  Dingley,  26  Cal.,  p.  11. 
**  Must  be  able  and  offer  to  fulfill  all  conditions  concur- 
rent," etc.— See  Barron  vs.  Frink,  30  Cal.,  p.  486;  Os- 
borne vs.  Elliott,  1  Cal.,  p.  337;  People  vs.  Jackson, 
24  Cttl.,  p.  632;  Beecher  vs.  Conradt,  13  N.  Y.,  p.  108; 
Dunham  vs.  Pettee,  8  id.,  p.  508;  Lester  vs.  Jewett,  11 
id.,  p.  453;  Reddington  vs.  Chase,  34  Cal.,  p.  Q&6\  Sal- 
mon vs.  Uoffman,  2  Cal.,  p.  138.    When  one  party 
offers  to  fulfill  his  part  in  a  concurrent  obligation  and 
the  other  refuses  or  neglects  to  perform  his  part,  he 
who  is  ready  and  offers  has  fulfilled  his  engagement, 
and  may  maintain  an  action  for  the  default  of  the 
other,  even  if  it  is  not  certain  which  is  obliged  to  do 
the  first  act. — Piatt.  Covenants,  p.  71;  2  Selwyn  Nisi 
P.,  p.  443;  Dougl.,  p.  698;  18  Eng.  L.  &  Eq.,  p.  81; 
I  Wash.  C.  C,  p.  714;  16  Mo.,  p.  450.    And  generally 
as  to  the  performance  of  conditions  precedent  and  what 
they  are,  see  Dudley  vs.  Thomas,  23  Cal.,  p.  365;  Mid- 
dleton  vs.   Ballingall,   1   Cal.,  p.  446;    Brannan   vs. 
Mcsick,  10  Cal.,  p.  95;    Cayton  vs.  Walker,  10  Cal., 
p.  450;  Mesick  vs.  Sunderland,  6  Cal.,  p.  297;  Kin- 
kead  vs.  Shreve,  17  Cal.,  p.  275;  Smith  vs.  Compton, 
6  Cal.,  p.  24;  Rogers  vs.  Cody,  8  Cal.,  p.  324;  Bensley 
vs.  Atwill,  12  Cal.,  p.  231;  Gibbons  vs.  Scott,  15  Cal., 
p.  284;  Palmer  vs.  Vance,  13  Cal.,  p.  553;  Folsom  vs. 
Bartlett,  2  Cal.,  p.  163;  Vance  vs.  Dingley,  14  Cal., 
p.  53.    Concurrent  and  dependent  conditions,  see  Smith 
vs.  B.  &  M.  R.  R.,  6  Allen,  p.  262. 
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1440.  If  a  party  to  an  obligation  gives  notice  to 
another,  before  the  latter  is  in  default,  that  he  will  not 
perform  the  same  upon  his  part,  and  does  not  retract 
such  notice  before  the  time  at  which  performance 
upon  his  part  is  due,  such  other  party  is  entitled  to 
enforce  the  obhgation  without  previously  performing 
or  offering  to  perform  any  conditions  upon  his  part  in 
favor  of  the  former  party. 

Note.— Comwell  vs.  Haight,  21  N.  Y.,  p.  462;  Skin- 
ner vs.  Tinker,  34  Barb.,  p.  333;  Crist  vs.  Armour,  id., 
p.  378;  Clark  vs.  Crandall,  27  id.,  p.  73;  North  vs. 
Pepper,  21  Wend.,  p.  636;  see  Crary  Vs.  Smith,  2 
N.  Y.,  p.  60. 

1441.  A  condition  in  a  contract,  the  fulfillment  of 
which  is  impossible  or  unlawful,  within  the  meaning 
of  the  Article  on  the  Object  of  Contracts,  or  which  is 
repugnant  to  the  nature  of  the  interest  created  by  the 
contract,  is  void. 

Note. — "Impossible  or  unlawful." — See  Sec.  707, 
ante,  et  seq.;  Story  Cont.,  Sec.  326.  **  Repugnant  to 
the  nature  of  the  interest  created." — De  Peyster  vs. 
Michael,  6  N.  Y.,  p.  496. 

1442.  A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose  benefit 
it  is  created. 

Note. — Hitchcock  vs.  Northwestern  Ins.  Co.,  26 
N.  Y.,  p.  68;  Doe,  D,  Abdy  vs.  Stevens,  3  B.  *;  Ad., 
p.  299;  Catlin  vs.  Springfield  Ins.  Co.,  1  Sumner,  p. 
440. 

Compare  this  Chapter  with  Sections  707  to  711,  ante, 
and  the  cases  cited  in  the  notes  thereto. 


CHAPTER  IV. 


ALTERNATIVE   OBLIGATIONS. 

Section  1448.  Who  has  the  right  of  selection. 

1449.  Bight  of  selection,  how  lost. 

1450.  Alternatives  indivisible. 

145J .  Nullity  of  one  or  more  of  alternative  obligations. 
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1448.  K  an  obligation  requires  the  performance  of  Y^J.^^ 
one  of  two  acts,  in  the  alternative,  the  party  required  B«i®otioii. 
to  perfonn  has  the  right  of  selection,  unless  it  is  other- 
wise provided  by  the  terms  of  the  obligation. 

Note. — McNitt  vs.  Clarke,  7  Johns.,  p.  465,  and 
cases  there  cited;  Smith  vs.  Sanborn,  11  Johns.,  p.  59; 
Disbrough  vs.  Neilson,  3  Johns.  Cas.,  p.  81;  Small  vs. 
Quincy,  4  Greenl.,  p.  497. 

1449.  K  the  party  having  the  right  of  selection  Right  •£ 

SolOCUOll, 

between  alternative  acts  does  not  give  notice  of  his  ^^^  ^^«^ 
selection  to  the  other  party  within  the  time,  if  any, 
fixed  by  the  obligation  for  that  purpose,  or,  if  none  is 
so  fixed,  before  the  time  at  which  the  obligation  ought 
to  be  performed,  the  right  of  selection  passes  to  the 
other  party. 

Note. — Sage  vs.  Hazard,  6  Barb.,  p.  179;  McNitt 
vs.  Claike,  7  Johns.,  p.  465,  and  cases  cited;  Brooke 
Abr.  Dette,  p.  159;  Choice  vs.  Moseley,  1  Bailey,  p. 
136;  Townsend  vs.  Wells,  3  Day,  p.  327.  Where  a 
note  was  payable  in  specific  articles,  to  be  delivered  at 
a  day  named,  a  timely  selection  of  the  articles  to  be 
made  by  the  payee,  and  the  latter  makes  no  selection, 
but  prior  to  the  time  for  payment  instructs  the  maker 
not  to  send  anj'  until  he  gives  notice  what  articles  he 
wants,  the  payee,  by  such  instructions,  does  not  lose 
his  right  of  selection  unless  the  maker,  before  such 
right  is  exercised,  has  paid  the  amount  of  the  note  in 
articles  of  his  own  selection;  and  where  the  note  re- 
mained unpaid  two  years  alter  it  became  due,  and  the 
payee  then  named  the  articles,  and  demanded  them, 
the  maker,  failing  to  comply  with  the  demand  within  a 
reasonable  time,  was  liable  on  his  contract. — Gilbert 
vs.  Danforth,  6  N.  Y.,  pp.  585-592. 

1450.  The  party  having  the   right  of  selection  Aitema- 
between  alternative  acts  must  select  one  of  them  in  indivisible, 
its  entirety,  and  cannot  select  part  of  one  and  part  of 
another  without  the  consent  of  the  other  paiiy. 

1451.  If  one  of  the  alternative  acts  required  by  an  Nuintyof 

,,.         .,  1  iiT  •Ml  n  -I         one  or  more 

oblieration  is  such  as  the  law  w^ill  not  enforce,  or  be-  of  aitema- 

°  ,  '  tive 

comes  unlawful,*  or  impossible   of  performance,  the  obiigaUons. 
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obligation  is  to  be  interpreted  as  though  the  other 
stood  alone. 

Note.— Esposito  vs.  Bowden,  4  Ellis  &  Black.,  p. 
963. 


TITLE    III. 

TRANSFER  OF  OBLIGATIONS. 

Section  1457.  Burden  of  obligation  not  transferable. 

1468.  Rights  arising  out  of  obligation  transferable. 

1459.  Non-negotiable  instruments  may  be  transferred. 

1460.  Covenants  running  with  land,  what. 

1461.  Wliat  covenants  run  with  land. 

1462.  Same. 

1463.  Same. 

1464.  What  covenants    run  with    land  when  assigns    are 

named. 

1465.  Who  are  bound  by  covenants. 

1466.  Who  are  not. 

1467.  Apportionment  of  covenants. 

Burden  of         1457.     The  burdeu  of  an  obligation  may  be  trans- 
not  trans-     feiTcd  with  the  consent  of  the  partv  entitled  to  its 

ferublo.  ,  ^        " 

benefit,  but  not  otherwise,  except  as  pro\ided  by  Sec- 
tion 1466. 

Note. — This  is  as  true  of  covenants  running  with 
the  land  as  of  any  other  obligations.  The  original 
covenantor  remains  liable  to  the  covenantee,  notwith- 
standing that  the  land  passes  into  other  hands. — House 
vs.  Burr,  24  Barb.,  p.  525;  Damb  vs.  Hofiman,  3  E.  D. 
Smith,  p.  361;  Port  vs.  Jackson,  17  Johns.,  pp.  239, 
479;  Jackson  vs.  Brownson,  7  id.,  p.  227.  So,  where 
on»i  has  agreed  to  perform  a  service,  he  cannot  compel 
the  other  party  to  accept  the  service  from  a  third  per- 
son, and  to  release  him  therefrom. — Robson  vs.  Dnim- 
mond,  2  B.  and  Ad.,  p.  303.  It  is  not  meant  by  this 
section  to  imply  that  a  third  ])crson  cannot  as^ume  the 
obligations  of  a  contract  between  other  parties,  but 
only  that  he  cannot  relieve  a  party  thereto  from  his 
obligations  without  the  consent  of  the  creditor. 
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1458.  A  right  arising  out  of  an  obligation  is  the  Rights 
l>roperty  of  the  person  to  whom  it  is  due,  and  may  be  ^bu^^uon 
transfen-ed  as  such.  ab£!^*'" 

Note. — See  Sec.  954,  ante:  Short  vs.  Spackman,2  B. 
and  Ad.,  p.  962;  Hitchcock  vs.  Northwestern  Ins.  Co.,  26 
N.  Y.,  p.  68,  and  cases  cited  therein;  McKee  vs.  Judd, 

12  N.  Y.,  p.  622;  Meech  vs.  Stoner,  19  id.,  p.  26;  see 
Cal.  Steam  Nav.  Co.  vs.  Wright,  6  Cal.,  p.  258;  Tay- 
lor vs.  Palmer,  31  Cal.,  p.  240;  Doll  vs.  Anderson,  27 
Cal.,  p.  248;  Cochrane  vs.  Collins,  29  Cal.,  p.  129; 
Brown  vs.  Scott,  25  Cal.,  p.  194;  Lawrence  vs.  Martin, 
22  Cal.,  p.  173.  As  to  splitting  demands. — Marziouvs. 
Pioche,  8  Cal.,  p.  536;  7  Cal.,  p.  260;  6  Cush.,  p.  282; 

13  Mo.,  p.  300;  11  S.  and  R.,  p.  78. 

1459.  A  non-negotiable  written  contract  for  the  Non- 

negotiable 

payment  of  money  or  personal  property  may  be  trans-  instru- 
ferred  by  indorsement,  in  like  manner  with  negotiable  ferrei*'' 
instruments.     Such  indorsement  shall  transfer  all  the 
rights  of  the  assignor  under  the  instrument  to  the 
assignee,  subject  to  all  equities  and  defenses  existing 
in  favor  of  the  maker  at  the  time  of  the  indoraement. 

Note. — Ryan  vs.  Maddux,  6  Cal.,  p.  247.  And  no 
particular  form  of  assignment  is  necessary. — Wiggins 
vs.  McDonald,  18  Cal.,  p.  126;  Wheatley  vs.  Strobe, 
12  Cal.,  p.  92;  but  see,  also,  Ritter  vs.  Stevenson,  7 
Cal.,  p.  388;  see  Ritter  vs.  Stevenson,  11  Cal.,  p.  27; 
see  Lineker  vs.  Ayeshford,  1  Cal.,  p.  75;  see  Sec.  368 
(§  5),  Co.  Civ.  Pro.  Cal. 

• 

1460.  Certain   covenants,  contained-  in  grants  of  covenants 

running 

estates  m  real  property,  are  appurtenant  to  such  estates,  with  land, 
and  pass  with  them,  so  as  to  bind  the  assigns  of  the 
covenantor  and  to  vest  in  the  assigns  of  the  covenantee, 
in  the  same  manner  as  if  they  had  personally  entered 
into  them.  Such  covenants  are  said  to  run  with  the 
land. 

KoTE. — A  covenant  in  a  deed,  whether  express  or 

implied,  that  the  grantor  has  not  sold  or  incumbered, 

was  held  to  be  a  personal  covenant,  and  not  running 

with  the  land. — Lawrence  vs.  Montgomery,  37  Cal., 

p.  183.    Certain  covenants  are  implied  from  the  use  of 

the  word  "  grant."— See  Sees.  1113,  1115,  and  notes, 

ante. 
54 
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What  1461.     The  only  covenants  which  run  with  the  land 

covenants 

run  with      are  those  specified  in  this  Title,  and  those  which  are 
incidental  thereto. 

Note. — "  Specified  in  this  Title.** — Parties  cannot, 
by  any  form  of  words,  attach  newly  invented  cove- 
nants to  real  property. — Keppell  vs.  Bailey,  2  Myl.  & 
K.,  p.  517.  The  covenant  must  concern  the  demised 
premises  and  the  mode  of  occupying  them.— Id.  Eveiy 
covenant  to  a  lease  relating  to  the  thing  demised  attaches 
to  the  land  and  runs  with  it. — Laffan  vs.  Naglee,  9 
Cal.,  p.  662.  A  covenant  in  a  lease  to  the  lessee  **  his 
heirs  and  assigns  "  for  a  term  of  eight  years,  that  if 
the  lessor  shall  sell  or  dispose  of  the  demised  premises 
the  lessee  is  to  be  entitled  to  the  refusal  of  the  same,  is 
a  covenant  running  with  the  land. — Id.  See,  however, 
Talmadge  vs.  East  River  Bank,  26  N.  Y.,  p.  105; 
Tulk  vs.  Moxhay,  2  Phil.,  p.  774;  11  Beav.,  p.  571. 
In  these  last  cases  the  question  was  not  so  much 
**  whether  the  covenant  ran  with  the  land,  as  whether 
a  party  may  be  permitted  to  use  the  land  inconsis- 
tently with  the  contract  entered  into  by  his  vendor,  and 
with  notice  of  which  he  purchased."  The  principle 
there  involved  was  simply:  **If  an  equity  attached  to 
the  property  by  the  owner,  no  one  purchasing  with 
notice  of  that  equity  can  stand  in  a  different  situation 
from  the  party  from  whom  he  purchased." — For  this 
rule  see  Patching  vs.  Dobbins,  1  Kay,  p.  1 ;  Cole  vs. 
Sims,  id.,  p.  56;  Runkin  vs.  Huskinson,  4  Sim.,  p.  13; 
Watman  vs.  Gibson,  9  id.,  p.  196;  Schreaner  vs.  Reed, 
10  id.,  p.  9;  consult  Hill  vs.  Miller,  3  Paige,  p.  254; 
Barrow  vs.  Richard,  8  Paige,  p.  351;  Heriots  Hospital 
vs.  Gibson,  2  Dow.,  p.  301.  The  contract  of  a  surety 
for  the  payment  of  rent  is  annexed  to  the  obligation 
for  the  rent,  and  therefore  passes  therewith. — Allen  vs. 
Culver,  3  Denio,  p.  284.  This,  however,  is  the  neces- 
sary result  of  a  principle  elsewhere  declared  (see  Sec. 
1084,  ante.) 

Same.  1462.     Every  covenant  contained  in  a  grant  of  an 

estate  in  real  property,  which  is  made  for  the  direct 
benefit  of  the  property,  or  some  part  of  it  then  in 
existence,  runs  with  the  land. 

Note. — Wlien  a  covenant  will  be  deemed  to  run 
with  the  land,  and  when  it  will  be  considered  merely 
personal  or  collateral,  is  fully  discussed  and  considered 
in  Norman  vs.  Wells,  17  Wend.,  p.  136;  and  on  the 
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same  subject  see  Denman  vs.  Prince,  40  Barb.,  p.  213; 
Verplanck  vs.  Wrigbt,  23  Wend.,  p.  506;  Myers  vs. 
Bums,  33  Barb.,  p.  401;  Jourdain  vs.  Wilson,  4  B.  & 
Aid.,  p.  266;  Vernon  vs.  Smith,  5  id.,  p.  1;  Martyn  vs. 
Clue,  18  Q.  B.,  p.  661;  Wakeiield  vs.  Brown,  9  id.,  p. 
209;  Allen  vs.  Culver,  3  Dcnio,  p.  284;  Demarest  vs. 
Willard,  8  Cow.,  p.  206.  Lineal  and  collateral  war- 
ranties are  abolished  by  Sec.  1115,  ante. 

1463.    The  last  section  includes  covenants  "  of  war-  Sam& 
ranty/'  "for  quiet  enjoyment,*'  or  for  further  assurance 
on  the  part  of  a  grantor,  and  covenants  for  the  payment 
of  rent,  or  of  taxes  or  assessments  upon  the  land,  on 
the  part  of  a  grantee. 

Note. — "Covenants  of  warranty."  —  Suydam  vs, 
Jones,  10  Wend.,  p.  180;  Withy  vs.  Mumford,  5  Cow., 
p.  137;  Mitchell  vs.  Warner,  5  Conn.,  p.  497;  Wyman 
vs.  Ballard,  12  Mass.,  p.  306;  see,  also,  Blackwell 
vs.  Atkinson,  14  Cal.,  p.  470.  A  covenant  of  non- 
claim  in  a  deed  amounts  to  the  ordinary  covenant  of 
warranty. — Gee  vs.  Moore,  14  Cal.,  p.  472.  Where 
there  is  covenant  of  warranty,  the  payment  of  the 
purchase  money  cannot  be  resisted,  nor  even  re- 
duced, so  long  as  the  grantee  remains  in  possession. — 
Korton  vs.  Jackson,  5  Cal.,  p.  262;  see  Jackson  vs.  Nor-  * 

ton,  6  Cal,,  p.  189;  and,  also,  Reynolds  vs.  Harris,  9  Cal., 
p.  340;  and  Fowler  vs.  Smith,  2  Cal.,  p.  44;  also,  Walker 
vs.  Sedgwick,  8  Cal.,  p.  398,    A  covenant  warranting  « 

the  title  of  land  as  "  indisputable  and  satisfactory,"  is 
not  broken  if  the  title  is  good  and  valid. — Winter  vs. 
Stock,  29  Cal.,  p.  407.  An  action  for  false  and  fhiudu- 
lent  representation  as  to  the  naked  fact  of  title  in  the 
vendor  of  land,  cannot  be  maintained  by  a  purchaser 
who  has  taken  possession  of  the  premises  sold  under 
a  conveyance  with  express  covenants. — Pcabody  vs. 
Phelps,  9  Cal.,  p.  226;  see  Lawrence  vs.  Montgomery, 
37  Cal.,  p.  183.  What  a  covenant  of  general  warranty 
relates  to. — Vance  vs,  Pena,  33  Cal.,  p.  631.  "For 
quiet  enjoyment." — Lewis  vs.  Campbell,  8  Taunt., 
p.  715;  Markland  vs.  Crump,  1  Dev.  &  Bat.,  p.  94; 
Campbell  vs.  Lewis,  3  B.  &  Aid,,  p,  392;  Noke  vs. 
Awder,  Cro.  El.,  p.  436,  Without  eviction  there  is 
no  breach  of  covenant,  but  eviction  need  not  be  by 
process  of  law  consequent  on  a  judgment. — McGary 
vs.  Hastings,  39  Cal.,  p.  360.  **  For  further  assur- 
ance."~Bennett  vs.  Waller,  23  111.,  p.  97;  Colby  vs. 
Osgood,  29  Barb.,    p.   839.     "On  the   part   of  the 
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grantor.** — The  covenants  mentioned  in  this  section 
are  all  the  usual  covenants  that  are  recognized  in  this 
State  as  running  with  the  land.  In  Kingdom  v& 
Kottle,  1  M.  &  Selw.,  p.  355;  4  id.,  p.  53,  it  was  held 
that  a  covenant  of  seizin  ran  with  the  land;  but  this 
decision  has  been  overruled  in  the  Courts  of  this  coun- 
try.— See  Mitchell  vs.  Warner,  5  Conn.,  p. 497;  Fowler 
vs.  Paling,  2  Barb.,  p.  300;  Greenby  vs.  Wilcocks,  2 
Johns.,  p.  1;  Ballard  vs.  Child,  34  Me.,  p.  355;  Thayer 
vs.  Clemence,  22  Pick,  p.  490;  Marston  vs.  Hobbs,  2 
Mass.,  p.  ^-39.  "For  the  payment  of  rent." — Van 
Rensselaer  vs.  Read,  26  N.  Y.,  p.  558;  Van  Rensselaer 
vs.  Hays,  19  N.  Y.,  p.  68;  Astor  vs.  Lent,  6  Bosw., 
p.  612;  Van  Rensselaer  vs.  Bonesteel,24  Barb.,  p.  655; 
Close  vs.  Wilberforce,  1  Beav.,  p.  113;  Jenkins  vs. 
Portman,  1  Keen,  p.  435.  It  is  not  necessary  that  the 
covenant  should  express  an  intention  to  bind  the  cove- 
nantor's assigns. — Jacques  vs.  Short,  20  Barb.,  p.  269. 
**  Taxes  or  assessments  on  land.'* — Post  vs.  Kearney, 
2  N.  Y.,  p.  394;  1  Sandf.,  p.  105. 

What  1464.     A  covenant  for  the  addition  of  some  new 

covenants 

land^whon  *^^^S  *^  ^^^^  property,  or  for  the  direct  benefit  of  some 
nam^*^*  part  of  the  property  not  then  in  existence  or  annexed 
thereto,  when  contained  in  a  grant  of  an  estate  in  such 
property,  and  made  by  the  covenantor  expressly  for  his 
assigns  or  to  the  assigns  of  the  covenantee,  runs  with 
land  so  far  only  as  the  assigns  thus  mentioned  are  con- 
cerned. 

Note.— Spencer*s  Case,  5  Co.  Rep.,  p.  16;  Eastcrby 
vs.  Sampson,  6  Bing.,  p.  664;  Sampson  vs.  JEasterby, 
9  B.  «&  C,  p.  505.  Such  covenants  will  not  run  with 
the  land,  unless  **  assigns  "  are  mentioned  in  the  deed. — 
Spencer's  Case,  5  Co.,  p.  16;  Tallman  vs.  Coffin,  4  N. 
Y.,  p.  134;  Thompson  vs.  Rose, 8  Cow.,  p.  266;  Doughty 
vs.  Bowman,  11  Q.  B.,  p.  444. 

Who  are  1465.     A  covcnant  running  with  the  land  binds 

bound  by 

covenants,    thosc  Only  who  acquirc  the  whole  estate  of  the  cove- 
nantor in  some  part  of  the  property. 

Note. — Davis  vs.  Morris,  35  Barb.,  p.  227;  Co.  Litt., 
385a;  Gee  vs.  Moore,  14  Cal.,  p.  472;  Cadiz  vs.  Majors, 
33  Cal.,  p.  289. 

1 466.    No  one,  merely  by  reason  of  having  acquired 
an  estate  subject  to  a  covenant  running  with  the  land, 
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is  liable  for  a  breach  of  the  covenant  before  he  ac-  who  are 

not. 

quired  the  estate,  or  after  he  has  parted  with  it  or 
ceased  to  enjoy  its  benefits. 

Note. — **  Before  he  acquired  the  estate." — Day  vs. 
Swackhamer,  2  Hilt.,  p.  4;  Tillotson  vs.  Boyd,  4 
Sandf.,  p.  516;  see  Astor  vs.  Hoyt,  5  Wend.,  p.  603. 
"  Or  after  he  has  parted  with  it.'' — Young  vs.  Peyser,  3 
Bosw.,  p.  308;  Armstrong  vs.  Wheeler,  9  Cow.,  p. 
88;  Childs  vs.  Clark,  3  Barb.  Ch.,  p.  52;  Wolveridge 
vs.  Steward,  3  M.  &  Scott,  p.  561;  rev'g  S,  C,  9 
Bing.,  p.  60;  Walker  vs.  Reeve,  3  Doug.,  p.  19.  "Or 
ceased  to  enjoy  its  benefits." — Ast^r  vs.  L'Amoreux, 
4  Sandf.,  p.  524;  Carter  vs.  Hammett,  18  Barb.,  p.  608; 
Mclntj'^re  vs.  Scott,  8  Johns.,  p.  169;  Eaton  vs.  Jacques, 
1  Doug.,  p.  461.  Although  Eaton  vs.  Jacques  has 
been  overruled  in  England  (Williams  vs.  Bosanquet, 

1  Brod.  &  B.,  p.  238),  its  doctrine  is  law  in  this  State. 

1467.     Where  several  persons,  holding  by  several  Apportion- 

m6nt  of 

titles,  are  subject  to  the  burden  or  entitled  to  the  covonantt 

benefit  of  a  covenant  running  with  the  land,  it  must 

be  apportioned  among  them  according  to  the  value  of 

the  property  subject  to  it  held  by  them  respectively, 

if  such  value  can   be  ascertained,  and  if  not,  then 

according  to  their  respective   interests  in  point  of 

quantity. 

Note. — "Subject  to  the  burden." — Van  Rensselaer 
vs.  Bradley,  3  Denio,  p.  135;  Van  Rensselaer  vs.  Gal- 
lup, 5  id.,  p.  454;  Astor  vs.  Miller,  2  Paige,  p.  68. 
"Entitled  to  the  benefit."— Cole  vs.  Patterson,  25 
Wend.»  p.  456.  "  According  to  their  respective  inter- 
ests in  point  of  quantity." — Van  Rensselaer  vs.  Jones, 

2  Barb.,  p.  643. 


TITLE   IV. 

EXTINCTION  OF  OBLIGATIONS. 

Chapter  I.  Performance, 

11.  Offer  of  Performance. 
III.  Prevention  of  Performance  or  Offer. 
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Chapter  IV.  Accord  and  Satisfaction, 
V.  Nox^ation. 
VI.  Release. 


CHAPTER  I. 

PERFORMANCE. 


Section  1473.  Obligation  extinguished  by  performance. 

1474.  Performance  by  one  of  several  joint  debtors. 

1475.  Performance  to  one  of  joint  creditors. 

1476.  Effect  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment,  what. 

1479.  Application  of  general  performance. 

Obligation        1473.     Full  performance  of  an  obligation,  by  the 

6xtin- 

«uished  by   party  whose  duty  it  is  to  perform  it,  or  by  any  other 
^^^  person  on  his  behalf,  and  with  his  assent,  if  accepted 

by  the  creditor,  extinguishes  it. 

Note. — Performance  by  a  third  person,  without  au- 
thority from  the  debtor,  does  not  extinguish  the  debt. 
Muller  vs.  Eno,  14  N.  Y.,  p.  605;  Daniels  vs.  Hallen- 
beck,  19  "Wend.,  p.  408;  Bleakley  vs.  White,  4  Paige, 
p.  655.  But  by  any  other  ];)er8on  on  behalf  of  the 
debtor,  and  with  his  assent. — Sec  Kemp  vs.  Balls,  10 
Exch.,  p.  607;  Jones  vs.  Broadhurst,  9  C.  B.,  p.  173; 
Belshaw  vs.  Bush,  11  C.  B.,  p.  191;  Simpson  vs.  Egg- 
ington,  10  Exch.,  p.  845;  James  vs.  Isaacs,  12  C.  B., 
p.  791;  see  Phillips  vs.  Berger,  8  Barb.,  p.  527;  gee, 
particularly,  Myers  vs.  South  F.  B.  Water  Co.,  14 
Cal.,  p.  268;  see,  also,  note  to  Sec.  1478,  post. 

Perform-  1474.     Performance   of  an   obligation,  by  one   of 

anco  by  one  ••  ■•  ••j^itii  i*a  j- 

of  several     scvcral  pcrsoiis  who  are  jointly  liable  under  it,  extin- 

joint 

debtors.       guislies  the  liability  of  all. 

Note. — But  a  part  payment  by  one  of  two  joint 
debtors  will  not  discharge  such  debtor  from  the  pay- 
ment of  the  balance. — Griffith  vs.  Grogan,  12  Cal.,  p- 
314. 

1475.     An  obligation  in  favor  of  several  persons  is 
extinguished  by  performance  rendered  to  any  of  them. 
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except  in  the  case  of  a  deposit  made  by  owners  in  Porform- 
common,  or  in  joint  ownership,  which  is  regulated  by  cJ^^^iTora 
tlie  Title  on  Deposit. 

Note. — "  Rendered  to  any  of  them." — Shcpard  vs. 
"Ward,  8  Wend.,  p.  542;  see  Carman  vs.  Pultz,  21 
N.  Y.,  p.  547.  "Except  deposit  made  by  ownois  in 
common  or  in  joint  ownership." — See  Husband  vs. 
Davis,  10  C.  B.,  p.  650;  Innos  vs.  Stephenson,  1  Moo. 
&  R.,  p.  146.  This  provision  does  not  of  course  apply 
to  partners,  whose  title  is  distinguished  from  joint 
ownership  by  Sec.  682. 

1476.  If  a  creditor,  or  any  one  of  two  or  more  Effect  of 

'  "^  directions 

joint  creditors,  at  any  time  directs  the  debtor  to  per-  ^y  ^^^^ 
form  his  obligation  in  a  particular  manner,  the  obliga- 
tion is  extinguished  by  performance  in  that  manner, 
even  though  the  creditor  does  not  receive  the  benefit 
of  such  performance. 

Note. — Thus,  if  the  creditor  directs  money  to  be 
sent  to  him  by  mail,  it  is  at  his  risk. — Graves  vs.  Amer. 
Exch.  Bank,  17  N.  Y.,  p.  207;  Eyles  vs.  Ellis,  4  Bing., 
p.  112. 

1477.  A  partial  performance  of  an  indivisible  obli-  PavtiaiiMi^ 

formanee. 

gation  extinguishes  a  corresponding  proportion  thereof, 
if  the  benefit  of  such  performance  is  voluntarily  re- 
tained by  the  creditor,  but  not  otherwise.  If  such 
partial  performance  is  of  such  a  nature  that  the  cred- 
itor cannot  avoid  retaining  it  without  injuring  his  own 
property,  his  retention  thereof  is  not  presumed  to  be 
voluntary .» 

Note.— Smith  vs.  Brady,  17  N.  Y.,  p.  187;  Cun- 
ningham vs.  Jones,  20  id.,  p.  486;  Pullman  vs.  Com- 
ing, 9  id.,  p.  93. 

1478.  Performance  of  an  obligation  for  the  deliv-  Payment. 

°  what 

ery  of  money  only,  is  called  payment. 

Note. — Where  money  is  delivered  by  one  party  to 
another  and  credited  on  account  by  him  who  received 
it,  it  will  be  considered  a  payment,  unless  it  is  shown 
to  be  intended  as  a  loan.  But  such  is  not  the  case  with 
(other)  personal  property,  even  though  a  value  be 
affixed  thereto.^Norton  vs.  Larco,  30  Cal.,  p.  126. 
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So  far  as  extinguisliing  obligations  for  the  delivery  of 
money,  payment  and  performance  have  the  same  mean- 
ing, 80  that  under  this  section  it  may  not  be  improper 
to  note  the  leading  California  cases  which  involve,  not 
the  definition  of  the  word  "payment,"  but  rather 
"what  operates  as  a  performance  of  the  obligation  to 
pay  money,"  or  in  other  w^ords,  "  what  constitutes  a 
payment."  And  these  cases  have  not  always  main- 
tained the  distinction  made  in  this  section  that  a  pay- 
ment  is  made  by  the  delivery  of  money  only,  but  pay- 
Tnent  and  performance  are  often  used  in  them  as 
synonymous  terms.  In  Smith  vs.  Harper,  5  Cal.,  p. 
329,  it  was  held  that  where  a  note  was  delivered  to  the 
maker,  long  before  it  became  due,  upon  his  giving  the 
holder  an  order  on  the  indorsers,  which  was  dishon- 
ored, and  thereupon  it  was  returned  to  the  holder,  it 
did  not  operate  as  a  payment.  Giving  a  note  does  not 
extinguish  the  debt.  It  only  has  the  effect  to  suspend 
the  right  of  recovery  until  the  maturity  of  the  note. 
Brewster  vs.  Bours,  8  Cal.,  p.  501;  Smith  vs.  Owens, 
21  Cal.,  p.  11;  Higgins  vs.  Wort^ll,  18  Cal.,  p.  330; 
Welch  vs.  AlUngton,  23  Cal.,  p.  322.  Where  a  cred- 
itor received  on  account  of  his  debt  a  bill  of  exchange 
drawn  in  his  favor  by  the  debtor  upon  a  third  person, 
it  operates  but  as  a  conditional  payment.  If,  however, 
the  creditor  fails  to  present  it  to  the  drawee  for  accept- 
ance or  payment,  as  required  by  the  rules  of  commer- 
cial law,  it  becomes  thereby  an  actual  charge  against 
him,  and  operates  pro  tanto  as  a  satisfaction  of  his 
demand. — Brown  vs.  Cronise,  21  Cal.,  p.  386.  Such 
undoubtedly  would  be  the  case  with  a  bank  check  not 
presented  for  payment  within  a  reasonable  time. — See 
Mintum  vs.  Fisher,  4  Cal.,  p.  85;  McMillan  vs.  Rich- 
ards, 9  Cal.,  p.  365.  In  Ehodes  vs.  Hinckley,  6  Cal., 
p.  283,  where  the  defendant  being  indebted  to  the  plain- 
tiff, a  banking  firm  made  a  payment,  on  account,  in  the 
bank  to  one  of  the  plaintiff's  clerks,  and  on  a  subse- 
quent day  agreed  to  lend  to  the  clerk  the  amount  thus 
paid,  who  took  the  money  and  used  it,  and  the  amount 
thus  paid  was  never  credited  to  the  defendant  on  the 
books  of  the  plaintiff,  it  was  held  that  the  amount  paid 
by  the  defendant,  in  the  usual  way  of  business,  was  a 
legal  payment,  and  that  the  defendant  lost  all  control 
over  it.  If  the  defendant  is  liable  for  the  amount 
advanced  (by  plaintiff)  to  the  clerk,  it  must  be  in  an 
action  for  thus  advancing  it,  and  not  in  an  action  on 
the  original  indebtedness  of  the  defendant.  In  Grif- 
fith vs.  Grogan,  12  Cal.,  p.  314,  a  part  payment  by  one 
of  two  joint  debtors  will  not  discharge  such  debtor 


Civil  •  Code.  488 

from  the  payment  of  the  balance.  His  obligation  is  to 
pay  the  whole,  not  a  proportionate  share.  An  assign- 
ment of  a  joint  and  several  negotiable  promissory  note 
by  the  payee  to  one  of  the  makers  before  its  maturity 
amounts  to  paymenti  and  the  right  of  action  against 
the  makers  is  not  revived  by  a  subsequent  assignment 
to  a  third  person  after  maturity.  If  the  subsequent 
assignment,  however,  was  made  to  an  innocent  person 
before  maturity,  a  right  of  action  would  exist  in  his 
favor  against  the  makers. — Gordon  vs.  Wansey,  21 
Cal.,  p.  77.  For  other  cases  deciding  what  did  and 
what  did  not  constitute  a  payment,  see  Cook  vs.  Pavis, 
22  Cal.,  p.  157;  Lodge  vs.  Turman,  24  Cal.,  p.  385; 
Griffith  vs.  Grogan,  12  Cal.,  p.  317;  Colton  vs.  Seavey, 
22  Cal.,  p.  496;  Mount  {vs.  Chapman,  9  Cal.,  p.  294; 
McCabe  vs.  Grey,  20  Cal.,  p.  509;  Mulford  vs.  Estu- 
dillo,  23  Cal.,  p.  94;  Guy  vs.  Du  Uprey,  18  Cal.,  p. 
195,  and  cases  there  cited.  And  for  evidence  of  pay- 
ment, see  Smith  vs.  Harper,  5  Cal.,  p.  329,  and  com- 
pare with  Banks  vs.  Marshall,  23  Cal.,  p.  223;  see, 
also,  Morrill  vs.  Morrill,  26  Cal.,  p.  288.  See  furtheri 
"  Accord  and  Satisfaction,"  and  "  Set-Ofl^,"  or  "  Coun- 
ter Claims." 

1479.    Where  a  debtor,  under  several  obligations  AppUo*- 
to  another,  does  an  act,  by  way  of  performance,  which  «®5ff^ 
is  equally  applicable  to  two  or  more  of  such  obliga- 
tions, such  performance  is  applied  as  follows: 

1.  If,  at  the  time  of  performance,  the  intention  or 
desire  of  the  debtor  that  such  performance  should  be 
applied  to  the  extinction  of  any  particular  obligation, 
is  manifested  to  the  creditor,  it  is  so  applied; 

2.  If  no  such  application  is  then  made,  the  creditor, 
\17ithin  a  reasonable  time  after  such  performance,  may 
apply  it  toward  the  extinction  of  any  obligation,  per- 
formance of  which  was  due  to  him  fi'om  the  debtor  at 
the  time  of  such  performance;  except  that  if  similar 
obligations  were  due  to  him  both  individually  and  as 
a  trustee,  he  must,  unless  otherwise  directed  by  the 
debtor,  apply  the  performance  to  the  extinction  of  all 
Buch  obligations  in  equal  proportion;  and  an  applica- 
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tion  ofDce  made  by  the  creditor  cannot  be  rescinded 
without  the  consent  of  the  debtor; 

3.  If  neither  party  makes  such  application  within 
the  time  prescribed  herein,  the  performance  is  applied 
to  the  extinction  of  obligations  in  the  following  order; 
and,  if  there  is  more  than  one  obligation  of  a  particular 
class,  to  the  extinction  of  all  in  that  class,  ratably: 

(1.)  Of  an  obligation  due  at  the  time  of  perform- 
ance; 

(2.)  Of  an  obligation  not  voidable  at  the  option  of 
the  debtor; 

(3.)  Of  an  obligation  secured  by  a  lien  or  collateral 
undertaking; 

(4.)  Of  interest; 

(5.)  Of  the  obligation  earliest  in  date  of  maturity; 

(6.)  Of  the  obligation  which  it  is  most  for  the  inter- 
est of  the  debtor  to  extinguish. 

Note. — This  subject  is  usually  treated  exclusively 
with  reference  to  payments  of  monej',  which  have  in- 
deed furnished  all  the  cases  upon  which  decisions  have 
been  reported.  Obviously,  however,  the  same  princi- 
ples are  equally  applicable  to  all  classes  of  contracts,  as, 
for  example,  where  one  has  agreed,  at  various  times, 
to  deliver  paicels  of  merchandise  of  the  same  species, 
such  as  wheat,  flour,  fruit,  etc. 

Siibd,  1. — **  If,  at  the  time  of  performance." — Allen 
vs.  Culver,  3  Den.,  p.  284;  Philpott  vs.  Jones,  2 
Ad.  &  El.,  p.  41;  Wendt  vs.  Ross,  33  Cal.,  p.  360. 
"The  intention  or  desire." — Stone  vs.  Seymour,  15 
Wend.,  p.  19;  Waters  vs.  Tompkins,  2  Cr.  M.  &  R., 
p.  725;  Shaw  vs.  Picton,  4  B.  &  C,  p.  715.  "  Is  mani- 
fested to  the  creditor." — In  Stone  vs.  Seymour  it  was 
held  that  no  express  direction  by  the  debtor  was  neces- 
sary. In  Van  Rensselaer  vs.  Roberts,  6  Den.,  p.  470, 
somewhat  different  language  is  used.  On  the  whole,  it 
seems  reasonable  to  lay  down  the  rule  as  in  the  text. 
The  slightest  act  manifesting  such  desire  is  sufficient. 
Sfee  Roberts  vs.  Garnie,  3  Gaines,  p.  14. 

Subd.  2. — "  If  no  such  application  is  then  made,  the 
creditor,''  etc. — Allen  vs.  Culver,  3  Den.,  p.  284;  Phil- 
pott vs.  Jones,  2  Ad.  &  El.,  p.  41;  Wendt  vs.  Ross, 
33  Cal.,  p.  650.  "Within  a  reasonable  time." — See 
Bridenbecker  vs.  Lowell,  32  Barb.,  pp.  9-22;   Allen 
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vs.  Culver,  3  Don.,  pp.  284-291.  But  in  many  cases 
it  has  been  held  that  the  creditor  may  exercise  this 
right  at  any  time. — Mayor  of  Alexandria  vs.  Pat- 
ten, 4  Cranch,  p.  317;  Haynes  vs.  Waite,  14  Cal., 
p.  446;  Mills  vs.  Fowkes,  5  Bing.  N.  C,  p.  465;  see 
Philpott  vs.  Ellis,  2  Ad.  &  El.,  p.  41.  "Any  obliga- 
tion.'*— Arnold  vs.  Mayor  of  Poole,  4  Man.  &  Gr.,  p.  . 
860;  Trotter  vs.  Grant,  2  Wend.,  p.  413;  Clark  vs. 
Burdett,  2  Hall,  p.  197;  Mills,  vs.  Fowkes,  5  Bing.  N. 
C,  p.  455;  Van  Rensselaer  vs.  Roberts,  5  Den.,  p.  470. 
**  Performance  of  which  was  due." — Niagara  Bank  vs. 
Rosevelt,  9  Cow.,  p.  409;  affirming  S.  C,  Hopk.,  p. 
579;  Baker  vs.  Stackpoole,  9  Cow.,  pp.  420-436.  "  In 
equal  proportion  to  individual  and  trustee  debts.** — See 
Bridenbecker  vs.  Lowell,  32  Barb.,  p.  9;  Wendt  vs. 
Ross,  33  Cal.,  p.  650.  "Consent  of  the  debtor."— Allen 
vs.  Culver,  3  Den.,  p.  284.  When  the  creditor  applies 
the  payment  to  any  particular  debt,  he  cannot  change 
such  application  without  consent  of  the  debtor. — Wendt 
vs.  Ross,  33  Cal.,  p.  650. 

Subd,  3.  (1.)  Of  an  obligation  due  at  the  time 
of  performance. — Thomas  vs.  Kelsey,  30  Barb.,  p. 
268;  Hunter  vs.  Osterhoudt,  11  id.,  p.  83;  Baker  vs. 
Stackpoole,  9  Cow.,  p.  420;  Hall  vs.  Clement,  41 
N.  H.,  p.  166.  (2.)  Of  an  obligation  not  voidable  at 
option  of  debtor. — Wright  vs.  Laing,  8  B.  &  C,  p.  165; 
Crookshank  vs.  Rose,  5  Carr.  &  P.,  p.  19.  (3.)-  Of  an 
obligation  secured  by  a  lien,  etc. — Pattison  vs.  Hull,  9i 
Cow.,  p,  747;  Dows  vs.  Morewood,  10  Barb.,  p.  183; 
The  Antarctic,  Sprague,  p.  206;  to  the  contrary  is 
Johnson's  Appeal,  37  Penn.  St.,  p.  268.  (4.)  Of  inter- 
est.— People  vs.  New  York  Co.,  5  Cow.,  p.  331;  Con- 
necticut vs.  Jackson,  1  Johns.  Ch.,  p.  13;  French  vs. 
Kennedy,  7  Barb.,  p.  452;  Williams  vs.  Houghtaling, 
3  Cow.,  p.  86.  (5.)  Of  the  obligation  earliest  in  date  ot 
maturity. — Dows  vs.  Morewood,  10  Barb.,  p.  183; 
Wheeler  vs.  Cropsey,  5  How.  Pr.,  p.  288;  Allen  v. 
Culver,  3  Den.,  p.  284;  Wendt  vs.  Ross,  33  Cal.,  p. 
650.  (6.)  Of  the  obligation  which  it  is  most  for  the 
interest  of  the  debtor  to  extinguish. — As  to  this  point 
there  is  much  controversy.  The  rule  here  stated,  sub- 
ject to  all  the  preceding  quulilScations,  is  that  which 
appears  to  be  supported  by  the  weight  of  authority  out- 
side of  this  State. — See  Dows  vs.  Morewood,  10  Barb.', 
pp.  183-189;  Pattison  vs.  Hull,  9  Cow.,  p.  747.  A 
payment  is  to  bo  applied  so  as  to  stop  the  running  of 
interest  as  soon  as  possible. — Jencks  vs.  Alexander,  11 
Paige,  p.  619.  In  Pennsylvania  the  interest  of  the 
creditor  is  consulted  by  the  Court. — Johnson's  Appeal, 
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87  Penn.  St.,  p.  268;  Pierce  vs.  Sweet,  33  id.,  p.  151. 
Such,  al8o,  has  been  the  rule  in  this  State.  In  Haynes 
vs.  Waite,  14  Cal.,  p.  447,  and  in  Smith  vs.  Owens, 
April  T.,  1861,  it  was  held  that  if  the  debtor  at  the  time 
of,  or  previous  to  payment,  neglects  to  designate  to 
which  of  several  debts  he  applies  his  payment,  his  right 
to  control  the  application  is  gone,  and  the  creditor  may 
exercise  it  at  any  time  before  suit.  The  above  section 
changes  this  rule. 

In  Van  Norden  vs.  Buckley,  5  Cal.,  p.  283,  it  waa 
held:  Where  the  maker  did  not  specify  that  the  pay- 
ment to  the  indorserwas  to  meet  the  indorsed  note,  the 
indorser  had  a  right  to  apply  it  to  any  indebtedness  he 
held  against  the  maker,  and  to  stand  upon  his  strict 
legal  rights  as  to  demand  aud  notice  in  regard  to  the 
indorsed  note.  In  Phillips  vs.  Mayer,  7  Cal.,  p.. 81, 
the  plaintiff  employed  an  agent  to  collect  a  note  due 
fh>m  the  defendant,  and  the  defendant  employed  the 
same  agent  to  collect  other  notes  due  him  (the  defend- 
ant), and  to  apply  the  same  on  the  plaintiff's  note. 
The  agent  failed  after  having  collected  money  on  de- 
fendant's account.  The  Court  held  that  unless  the 
appropriation  was  actually  made,  the  loss  occasioned 
by  the  failure  of  the  agent  must  fall  on  the  defendant. 
In  Randall  vs.  Buffington,  10  Cal.,  p.  491,  it  was  held 
that  there  was  no  rule  of  law  which  prevented  a  debtor 
in  insolvent  circumstances  from  the  application  of  his 
property  to  the  payment  of  one  debt  rather  than  an- 
other.   See,  also,  Bishop  vs.  Hubbard,  23  Cal.,  p.  518. 


CHArTER  n. 

OFFER  OF  PERFORMANGB. 


SscTlOK  1485.  Obligation  extinguished  by  offer  of  performance. 

1486.  Offer  of  partial  performance. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Where  offer  may  be  made. 

1490.  When  offer  must  be  made. 

1491.  Same. 

1492.  Compensation  after  delay  in  performanoe. 

1493.  Offer  to  be  made  in  good  faith. 

1494.  Conditional  offer. 

1495.  Ability  and  willingness  osaontial. 

1496.  Production  of  thing  to  be  delivered  not  Decessaiy. 
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Section  1497.  Thing  offered  to  be  kept  separate. 

14fl6.  Performance  of  condition  precedent. 

1499.  Written  receipts. 

1500.  Extinction  of  pecuniary  obligation. 
1601.  Objections  to  mode  of  offer. 

1502.  Title  to  thing  offered. 
1508.  Custody  of  thing  offered. 

1504.  Effect  of  offer  on  accessories  of  obligation. 

1505.  Creditor's  retention  of  thing  which  he  refusee  to  acoepU 


1485.    An  obligation  is  extinguished  by  an  offer  of  Obi.i«aUoB 
performance,  made  in  conformity  to  the  rules  herein  lawhedhy 

*  '  •'  offer  of  p6r 

prescribed,  and  with  intent  to  extinguish  the  obliga-  *»"»"<»• 
tion. 

NoTX. — This  section  must  be  taken  in  connection  with 
the  succeeding  sections  of  this  Chapter.    When  thus 
taken,  the  law  as  laid  down,  is  to  the  effect:  1.  That  a 
debt  payable  in  specific  articles  may  be  discharged  by 
a  tender  of  those  articles  at  the  proper  time  and  place; 
2.  That  the  articles  must  be  set  apart  and  designated, 
so  as  to  enable  the  creditor  to  distinguish  them  from 
others;  3.  The  tender  must  be  of  all  the  articles,  and 
not  a  tender  of  a  portion  only;  4.  Tender  must  be  made 
by  the  debtor,  or  with  his  assent;  6.  The  tender  must 
be  to  the  creditor,  or  in  his  absence,  then  as  authorized 
by  this  Chapter;  6.  The  property  so  tendered  vesta  in 
the  creditor,  and  is  at  his  risk.    In  the  celebrated  case 
of  Weld  vs.  Hadley,  1  N.  H.,  p.  295,  it  was  held  that 
a  tender  of  specific  articles  might  discharge  the  debt, 
and  yet  the  creditor,  if  he  refused  the  tender,  acquired 
no  property  in  such  articles.    But  this  decision  has  not 
been  approved  of,  and  probably  is  not  now  recognized 
as  law  in  any  State.    Chancellor  Kent  (2  Comm.,  p. 
509,),  speaking  of  this  case,  says:  "The  case  of  Weld 
vs.  Hadley  was  contrary  to  the  doctrine  declared  in 
other  cases;  and  the  weight  of  argument,  if  not  of 
authority,  and  the  analogies  of  law,  would  appear  to 
lead  to  the  conclusion  that  on  a  valid  tender  of  specific 
article.:  the  debtor  is  not  only  discharged  fix)m  his  con- 
tract, but  the  right  of  property  in  the  articles  tendered 
passes  to  the  creditor.*'    The  adjudged  cases  probably 
settle  the  doctrine  thus  laid  down.— tRiz  vs.  Strong,  1  * 

Boot,  p.  55;  Smith  vs.  Loomis,  7  Conn.,  p.  110;  Curtis 
vs.  Greenbanks,  24  Verm.,  p.  536;  Tin  vs.  Rawley,  4 
Barr,  p.  169;  Case  vs.  Green,  5  Watts,  p.  262;  Coit  vs. 
Houston,  8  John.  C,  p.  243;  Slingerland  vs.  Morse,  8 
John.,  p.  474;  Lamb  vs.  Lathrop,  13  Wend.,  p.  95;  2 
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Groenlf.  Ev.,  Sec.  610;  Parsons  on  Contracts,  pp.  637- 
655,  and  notes;  see,  also,  California  cases  cited  below. 
In  the  case  of  Des  Arts  vs.  Leggett,  16  N.  Y.,  p.  582, 
Gomstock,  J.,  says:    "  The  debtor  who  has  contracted 
to  deliver  specific  articles  in  payment  of  his  debt,  and 
who  makes  a  valid  tender,  has  done  all  in  his  power  to 
perform  his  engagement.    If  the  transaction  is  incom- 
plete in  consequence  of  the  creditor's  neglect  or  refusal 
to  receive  the  articles,  this  is  not  the  debtor's  fault.    As 
to  him,  there  is  a  full  performance,  and  he  ought  not 
to  be  burdened  with  the  contract  any  longer.    To  say 
that  he  must  abandon  the  articles  in  order  to  enable 
himself  at  all  times  to  insist  that  he  is  freed  from  the 
obligation  of  the  contract,  is  to  expose  not  only  the 
property  to  waste,  but  the  debtor  to  consequences  of 
needless  severity  if  he  happen  to  have  made  an  insuffi- 
cient tender,  and  to  have  judged  erroneously  on  that 
point.    In  that  event,  he  remains  liable  on  his  contract, 
while  his  property  may  become  lost  to  him.    If  we  say 
that  he  must  not  abandon  the  articles,  but  must  keep 
them  in  readiness  whenever  called  upon  to  deliver* 
them  upon    the   contract,  then  we  merely  assert  in 
another  form  that  the  agreement  is  still  in  force  against 
him,  and  that  he  remains   indefinitely  subject  to  its 
obligation,  although  he  has  once  fully  performed  it  if 
the  tender  was  good.    These  results  are  avoided  if  we 
hold  that,  on  a  valid  tender  being  made^  the  tills  is 
changed,  and  the  law  applies  the  property  incomplete 
satis/action  of  the  debt.    Then  the  debtor  may  abandon 
if  he  elects  so  to  do,  and  to  incur  the  hazard.    1/  he 
does  not  so  elect,  btU  continues  in  possession,  then  he 
voluntarily  assumes  a  neuf  relation — that  of  bailee 
and  trustee  for  the  creditor,  who  has  become  the  ovmer. 
That  relation  henceforth  becomes  the  rule  and  the 
measure  of   his   responsibility.     If  the   property  is 
burned,  or  lost,  or  perishes  on  his  hands,  without  his 
gross  neglect,  the  loss  will  fall,  where  in  justice tt ought 
to  fall,  on  the  creditor,  who  is  in  fault.    If  he  consumes 
it,  or  disposes  of  it  to  avoid  the  expense  or  inconvenience 
of  its  preservation,  the  contract  does  not  thereby  spring 
into  a  new  existence,  but  he  is  responsible  to  the  owner 
on  the  principles  Which  govern  the  new  relation  he  has 
assumed."    The  learned  Justice  then,  speaking  of  con- 
troversies between  the  debtor  and  creditor  concerning 
the  sufliciency  of  the  tender,  says:    "  The  controversy 
in  all  such  cases  is  essentially  this:  the  debtor  alleges 
that  the  contract  is  performed,  the  debt  satisfied,  and 
the  title  to  the  things  tendered  changed  to  the  creditor. 
The  creditor  denies  the  truth  of  these  allegations.  The 
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party  against  whom  they  (the  allegations)  are  found  is 
the  legal  owner.  If  found  against  the  debtor,  he  must 
pay  the  debt  in  money,  but  he  has  not  lost  his  goods;  if 
found  against  the  creditor,  his  debt  U  paid,  but  the 
property  is  his."  See,  also,  Billings  vs.  Vanderbeck, 
23  Barb.,  p.  546;  Slingerland  vs.  Morse,  8  Johns.,  p. 
474.  This  is  undoubtedly  the  law  in  New  York  and 
most  of  the  States  with  respect  to  all  obligations  other 
than  for  the  payment  of  money.  In  this  State  the  rule 
has  not,  perhaps,  been  so  clearly  settled,  and  this 
Chapter  may  have  the  effect  to  modify  the  law  as  con- 
tained in  the  decisions  of  our  Supreme  Court.  See 
Reddington  vs.  Chase,  34  Cal.,  p.  GG6,  and  Perre  vs. 
Castro,  14  Cal.,  p.  519,  and  compare  these  cases  with 
Hayes  vs.  Josephi,  26  Cal.,  p.  535;  Lamott  vs.  Butler, 
18  Cal.,  p.  32;  Curiae  vs.  Abadie,  25  Cal.,  p.  502;  and 
see,  particularly,  Ketchum  vs.  Crippen,37  Cal.,  p. 223, 
where  the  effect  of  a  tender  is  discussed,  but  not  de- 
cided, and  Perry  vs.  Castro  (above  cited)  is  commented 
on  disapprovingly;  'see,  also,  Gaven  vs.  Hagan,  15  Cal., 
p.  208.  But  whether  the  rules  as  laid  down  in  this  and 
succeeding  sections  have  or  have  not  heretofore  been 
the  law  in  this  State  with  respect  to  all  obligations 
other  than  for  the  payment  of  money,  they  certainly 
have  not  been  so,  until  now,  in  any  State  with  respect 
to  pecuniary  obligations.  The  debtor  has  had  hereto- 
fore no  power  to  rid  himself  of  the  debt  without  the 
consent  of  the  creditor.  See  Dixon  vs.  Clarke,  5  C.  B., 
pp.  365-377;  Waistell  vs.  Atkinson,  3  Bing.,  p.  290; 
Kortright  vs.  Cady,  23  Barb.,  p.  490;  21  N.  Y.,  p.  343. 
And  a  tender  has  only  operated  to  stop  interest. — Hid- 
den vs.  Jordan,  39  Cal.,  p.  61,  and  California  cases 
cited  above.  See  further  on  this  subject  Sec.  1500, 
post,  and  note. 

1486.  An  offer  of  partial  performance  is  of  no  offer  of 

rr     .  partial  per- 

ettect.  formanoe. 

NoTB.— Dixon  vs.  Clark,  5  C.  B.,  p.  365. 

1487.  An  offer  of  performance  must  be  made  by  By  whom  to 
the  debtor,  or  by  some  person  on  his  behalf  and  with 

his  assent. 

Note.— See  Mahler  vs.  Newbaur,  82  Cal.,  p.  168; 
Myers  vs.  South  F.  K.  "Water  Co.,  14  Cal.,  p.  268; 
Osborne  vs.  Elliott,  1  Cal.,  p.  337;  Barron  vs.  Frink, 
30  Cal.,  p.  486;  Muller  vs.  Eno,  14  N.  Y.,  p.  597;  Read 
vs.  Goldring,  2  M.  &  Selw.,  p.  86;  see  Belshaw  vs. 
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Bush,  11  C.  B.,  p.  191;  Kemp  vs.  Balls,  10  Exch.,  p. 
607;  Simpson  vs.  Eggington,  id.,  p.  845. 

To  whom  to       1488.    An  oflPer  of  performance  must  be  made  to 

be  made. 

the  creditor,  or  to  any  one  of  two  or  more  joint  cred- 
itors, or  to  a  person  authorized  by  one  or  more  of  them 
to  receive  or  collect  what  is  due  under  the  obligation, 
if  such  creditor  or  authorized  person  is  present  at  the 
place  where  the  offer  may  be  made;  and  if  not,  then 
to  a  Notary  Public. 

Note. — Haldane  vs.  Johnson,  8  Exch.,  p.  689;  Car- 
man vs.  Pultz,  21  N.  Y.,  p.  547;  Douglas  vs.  Patrick, 
3  T.  R.,  p.  683;  Dawson  vs.  Ewing,  6  Serg.  &  R.,  p. 
371;  Kirton  vs.  Braithwaite,  1  M.  &  W.,  p.  310;  Good- 
land  vs.  Blewith,  1  Camp.,  p.  477.  The  agent  must 
have  authority  to  receive  payment  in  some  shape. — 
Hargous  vs.  Lahens,  3  Sandf.,  p.  213;  Bingham  vs. 
Allport,  1  Nev.  &*M.,  p.  398;  see  Offley  vs.  Clay,  2  M. 
&  G.,  p.  172;  Kirton  vs.  Braithwaite,  1  M.  &  W.,  p. 
310.  Tender  may  be  made  to  an  agent  instructed  to 
collect  by  process  of  law  (Crozer  vs.  Pilling,  4  B.  & 
C,  p.  26),  even  though  forbidden  to  receive  payment 
from  the  debtor. — Hatch  vs.  Hale,  15  Q.  B.,  p.  10. 
**  To  a  Notary  Public.'* — This  provision  is  new.  It  is 
intended  to  provide  a  mode  of  offer,  fair  alike  to  the 
debtor  and  to  the  creditor.  A  creditor  might  be  absent 
from  the  State  when  the  debt  became  due,  and  have  no 
agent  here.  If,  under  such  circumstances,  the  debtor 
could  stop  the  running  of  interest  by  a  formal  offer, 
addressed  to  no  particular  person,  it  is  plain  that  great 
injustice  might  be  done. 

Whwo  1489.     In  the  absence  of  an  express  provision  to 

b«  made      the  Contrary,  an  offer  of  performance  may  be  made,  at 
the  option  of  the  debtor: 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to 
be  made  can  be  found;  or, 

3.  K  such  person  cannot,  with  reasonable  diligence, 
be  found  within  this  State,  and  within  a  reasonable 
distance  from  his  residence  or  place  of  business,  or  if 
he  evades  the  debtor,  then  at  his  residence  or  place  of 
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business,  if  the  same  can,  with  reasonable  diligence, 
be  found  within  the  State;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within 
this  State. 

Note. — JSubd.  1. — Franchot  vs.  Leach,  5  Cow.,  p. 
506;  Bobinson  vs.  Bachelder,  4  N.  H.,  p.  40;  Wyman 
vs.  ^inslow,  2  Fairf.,  p.  398. 

Subd,  2. — Hunter  vs.  Le  Conte,  8  Cow.,  p.  728. 

Subd,  3. — "Cannot  with  reasonable  diligence  be  found 
within  this  State''  (Smith  vs.  Smith,  2  Hill,  p.  361; 
qualifying  S.  C,  25  Wend.,  p.  405.)  "Within  a  rea- 
sonable distance  from  his  residence,"  etc.  This  provis- 
ion is  perhaps  new. — See  Smith  vs.  Smith,  25  Wend., 
p.  405;  2  Hill,  p.  351.  "  If  he  evades  the  debtor  at  his 
residence"  (Judd  vs.  Ensign,  6  Barb.,  p.  258;  see 
Smith  vs.  Smith,)  "or  place  of  business."  Persons 
may  do  business  in  who  reside  out  of  this  State,  and 
this  clause  provides  for  that  class. 

1490.  Where  an  obligation  fixes  a  time  for  its  when 

offer  mast 

performance,  an  pflPer  of  performance  must  be  made  at  be  made, 
that  time,  within  reasonable  hours,  and  not  before  nor 
afterwards. 

Note. — "At  that  time  within  reasonable  hours" 
(see  Dixon  vs.  Clark,  5  C.  B.,  pp.  865-878;  Startup  vs. 
Macdonald,  2  M.  and  G.,  p.  395),  "  and  not  before " 
(Mitchell  vs.  Cook,  29  Barb.,  p.  343).  In  Maryland, 
however,  a  tender  before  the  day  of  all  that  would  be 
due  upon  the  day,  interest  included,  is  valid. — McHard 
vs.  Whetcroft,  3  Harr.  and  McH.,  p.  85.  "  Nor  after- 
wards."— Livingston  vs.  Harrison,  2  E.  D.  Smith,  p. 
197;  Poole  vs.  Tumbridge,  2  M.  and  W.,  p.  223;  Hume 
vs.  Peploe,  8  East,  p.  168;  see  Kortright  vs.  Cady,  21 
N.  Y.,  p.  343. 

1491.  Where  an  obligation  does  not  fix  the  time  Same. 
for  its  performance,  an  offer  of  performance  may  be 
made  at  any  time  before  the  debtor,  upon  a  reasonable 
demand,  has  refused  to  perform. 

NoTX* — ^Jones  vs.  Gibbons,  8  Ezch.,  p.  922. 

1402.    Where  delay  in  performance  is  capable  of  comp^nsa- 

.  .  J     .  1  1  tion  i^er 

exact  and  entire  compensation,  and  time  has  not  been  delay  in 

^  '  perform- 

expressly  declared  to  be  of  the  essence  of  the  obliga-  "<>*• 
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tion,  an  offer  of  performance,  accompanied  with  an 
offer  of  such  compensation,  may  be  made  at  any  time 
after  it  is  due,  but  without  prejudice  to  any  rights 
acquired  by  the  creditor,  or  by  any  other  person,  in 
the  meantime. 

Note. — "  Where  delay  in  performance  is  capable  of 
exact  and  entire  compensation,  and  time  has  not  been 
expressly  declared  to  be  of  the  essence  of  the  obliga- 
tion." This  clause  obviates  the  difficulties  which  con- 
stantly arise  in  determining  whether  time  is  of  the 
essence  of  a  contract  or  not.  The  provision  that  "  an 
offer  of  performance,  accompanied  with  an  offer  of 
such  compensation,  may  be  made  at  any  time  after  it 
is  due,"  is  also  new.  But  as  such  tender  is  permitted 
by  statute  after  an  action  has  been  commenced,  it 
clearly  ought  to  be  allowed  before  any  litigation  is  had, 
to  stop  interest  and  avoid  costs.  Undoubtedly  it  is  not 
allowed  by  the  common  law  (Poole  vs.  Tumbridge,  2 
M.  and  W.,  p.  223;  Hume  vs.  Peploe,  8  East,  p.  168), 
but  the  Judges  acknowledged  the  hardship  of  the  law 
on  this  point.  In  Connecticut, 'this  rule  has  become 
law  through  usage. — Tracy  vs.  Strong,  2  Conn.,  p.  659. 

Offer  to  be        1493.     An  ofter  of  performance  must  be  made  in 

made  in 

good  faith,    good  faith,  and  in  such  manner  as  is  most  likely,  under 
the  circumstances,  to  benefit  the  creditor. 

Note. — Good  faith  is  manifestly  essential. 

Conditional       1494.     An  offer  of  performance  must  be  free  from 

offer.  ,  ,  . 

any  conditions  which  the  creditor  is  not  bound,  on  his 
part,  to  perfonn. 

Note. — "  Offer  must  be  free  from  any  conditions." 
Brooklyn  Bank  vs.  Degrauw,  23  "VVend.,  p.  342;  Wood 
vs.  Hitchcock,  20  id.,  p.  47;  Eddy  vs.  O'Hara,  14  id., 
p.  221.  An  offer  conditioned  upon  a  receipt  in  full 
(Loring  vs.  Cook,  3  Pick.,  p.  48;  Thayer  vs.  Brackett, 
12  Mass.,  p.  450;  Finch  vs.  Miller,  5  C.  B.,  p.  428),  or 
a  receipt  of  any  kind  (Laing  vs.  Meader,  1  Carr.  &  P., 
p.  257;  Griffith  vs.  Hodges,  id.,  p.  419;  Kyder  vs.  Town- 
send,  7  Dowl.  &  Ryl.,  p.  119;  see  Wood  vs.  Hitchcock, 
20  Wend.,  p.  47)  being  given;  or  upon  the  amount  ten- 
dered being  accepted  in  full  of  all  or  any  demands 
(Wood  vs.  Hitchcock,  20  Wend.,  p.  47;  Strong  vs.  Har- 
vey, 3  Bing.,  p.  304)  is  bad  at  common  law.  It  is  pro- 
posed, however,  to  sanction  a  demand  for  a  receipt. — 
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See  Sec.  1499.  "  Which  the  creditor  is  not,  on  his  part, 
bound  to  perform." — Be  vans  vs.  R^*  5  M.  &  W.,  p. 
306.  Thus,  an  offer  of  more  than  is  due,  conditioned 
upon  the  creditor  taking  out  of  it  the  amount  which  he 
claims  to  be  due,  is  good  (lb.;  Bean  vs.  James,  4  B.  & 
Ad.,  p.  546;  see  Hubbard  vs.  Chenango  Bank,  8  Cow., 
p.  100),  if  the  creditor  is  not  required  to  make  change, 
for  that  he  is  not  bound  to  do. — Id. ;  Betterbee  vs.  Davis, 
3  Camp.,  p.  71.  Where  the  creditor  is  bound  by  law  to 
give  a  release  upon  payment,  an  offer  conditioned  upon 
his  doing  so  is  good. — Saunders  vs.  Frost,  5  Pick.,  pp. 
260-270.  So  a  party  to  a  negotiable  instrument  may 
require  its  surrender  upon  payment  (Wilder  vs.  Seelye, 
8  Barb.,  p.  408),  unless  the  holder  has  other  claims 
upon  it. — Hargous  vs.  Lahens,  3  Sandf.,  p.  213. 

1495.  An  offer  of  performance  is  of  no  effect  if  Ability  and 
the  person  making  it  is  not  able  and  willing  to  perform  essentiaL 
according  to  the  offer. 

Note. — All  the  precedents  assume  this  to  be  essen- 
tial. Ability,  however,  and  not  readiness,  is  the  true 
test.  If  a  debtor  knows  that  his  creditor  will  not  ac- 
cept performance,  he  should  not  be  required  to  prepare 
anything  for  delivery,  at  a  useless  cost  of  time  and 
trouble. 

1496.  The  thing  to  be  delivered,  if  any,  need  not  Production 

11  T  1  /T»  /»  of  thing  to 

in  any  case  be  actually  produced,  upon  an  offer  of  per-  *>®^«iiY 
formance,  unless  the  offer  is  accepted.  necessary. 

Note. — This  is  an  innovation  upon  the  common  law, 
as  far  as  obligations  for  the  payment  of  money  (Bake- 
man  vs.  Pooler,  15  Wend.,  p.  637;  Hornby  vs.  Cramer, 
12  How.  Pr.,  p.  491;  Finch  vs.  Brook,  1  Bing.  N.  C, 
p.  253),  or  for  the  delivery  of  a  written  instrument  (see 
Brooklyn  Bank  vs.  Degrauw,  23  Wend.,  p.  342),  are 
concerned.  But  the  former  rule  seems  useless.  In 
respect  to  bulky  articles,  this  section  is  in  conformity 
with  the  common  law. — Slingerland  vs.  Morse,  8  Johns., 
p.  474;  Myers  vs.  Davis,  26  Barb.,  p.  867;  Coit  vs. 
Houston,  3  Johns.  Cas.,  p.  243. 

1497.  A  thing,  when  offered  by  way  of  perform-  Thin« 
ance,  must  not  be  mixed  with  other  things  from  which  be  kept 

^  separate. 

it  cannot  be  separated  immediately  and  without  diffi- 
culty. 

Note.— Hamilton  vs.  Ganyard,  34  Barb.,  p.  204;  Bet- 
terbee vs.  Davis,  3  Camp.,  p.  71;  Bates  vs.  Churchill, 
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32  Maine,  p.  31;  Leballister  vs.  Nafdi,  24  id.,  p.  316; 
Vyman  vs.  Winslow,  2  Fairf.,  p.  398;  Veazy  vs.  Har- 
mony, 7  Greenl.,  p.  91;  Barney  vs.  Bliss,  1  H.  Chipm., 
p.  399. 

1408.  When  a  debtor  is  entitled  to  the  perform- 
ance of  a  condition  precedent  to,  or  concurrent  with, 
performance  on  his  part,  he  may  make  his  offer  to 
depend  upon  the  due  performance  of  such  condition. 

NoTK.— Green  vs.  Wells  &  Co.,  2  Cal.,  p.  584.  See 
Sec.  1439,  ante,  and  notes. 

1409.  A  debtor  has  a  right  to  require  from  his 
creditor  a  written  receipt  for  any  property  delivered  in 
performance  of  his  obligation. 

Note. — This  is  a  new  provision.  See  Sec.  1494,  and 
notes. 

1600.  An  obligation  for  the  payment  of  money  is 
extinguished  by  a  due  offer  of  payment,  if  the  amount 
is  immediately  deposited  in  the  name  of  the  creditor, 
with  some  bank  of  deposit  within  this  State,  of  good 
repute,  and  notice  thereof  is  given  to  the  creditor. 

NoTB. — This  is  contrary  to  the  former  law  upon  this 
sulgect,  which  made  a  tender  operative  only  so  &r  u 
to  stop  interest.  The  same  rule  has  been  applied  to 
obligations  for  the  delivery  of  deeds  and  other  instru- 
ments (Brooklyn  Bank  vs.  Degrauw,  23  Wend.,  p. 
342),  but  this  has  been  wisely  overruled  (Des  Arts  vb. 
Leggett,  16  N.  Y.,  p.  582.)  The  provisions  of  this  sec- 
tion have  long  been  the  law,  in  substance,  in  Louisiana 
and  France.  It  would  seem  to  be  all  that  creditors  can 
reasonably  ask..  The  common  law  compels  a  debtor  to 
keep  the  money  which  he  owes,  at  his  own  risk.  This 
is  often  an  inconvenience,  and  sometimes  a  positive  loss 
to  him.    See  note  to  Sec.  1485. 

1501.  All  objections  to  the  mode  of  an  offer  of 
performance,  which  the  creditor  has  an  opportunity  to 
state  at  the  time  to  the  person  making  the  offer,  and 
which  could  be  then  obviated  by  him,  are  waived  by 
the  creditor,  if  not  then  stated. 

Note.— Carman  vs.  Pultz,  21  N.  Y.,  p.  647;  Kenio* 
chan  vs.  Bowery  Ins.  Co.,  17  id.,  p.  428;  Bumstead  vs. 
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Dividend  Mut.  Ins.  Co.,  12  id.,  p.  81.  Insuperable 
objections  are  not  waived  by  silence. — Friess  vs.  Bider, 
24  N.  Y.,  p.  367;  Mitchell  vs.  Cook,  29  Barb.,  p.  853. 

1502.  The  title  to  a  tiling  duly  offered  in  perform-  Title  to 
ance  of  an  obligation  passes  to  the  creditor,  if  the  offered. 
debtor  at  the  time  signifies  his  intention  to  that  effect. 

"  Note.— Des  Arts  vs.  Leggett,  16  N.  Y.,  p.  582; 
Lamb  vs.  Lathrop,  13  Wend.,  p.  95;  Rix  vs.  Strong,  1 
Root,  p.  55;  see  Smith  vs.  Loomis,  7  Conn.,  p.  110. 
Heretofore  this  rule  did  not  apply  to  money,  but  that 
was  because  a  tender  did  not  extinguish  a  pecuniary 
debt.  Section  1500  removes  the  ground  of  this  distinc- 
tion. See  Lamott  vs.  Butler,  18  Ca).,  p.  32,  where  B 
sells  and  delivers  to  C  certain  personal  property,  with 
an  agreement  then  made  that  C  is  to  resell  and  rede- 
liver, upon  B's  executing  and  delivering  to  C  certain 
notes,  and  B  subsequently  tenders  these  notes  and 
demands  the  property,  and  C  refuses  to  take  the  notes 
or  surrender  the  property,  and  the  whole  transaction  on 
the  part  of  C  was  a  fraud,  his  intention  being  to  get 
hold  of  and  keep  the  property  (see  the  facts  of  the  case, 
18  Cal.,  p.  35,  and  as  stated  in  Butler  vs.  Collins,  12 
Cal.  p.  457;  Collins  vs.  Butler,  14  Cal.,  p.  223);  Held: 
that  the  tender  of  the  notes  did  not  vest  the  ownership 
thereof  in  C,  and  that  he  cannot  sue  on  them;  that  the 
fraud  takes  the  case  out  of  the  rule  that  a  tender  of 
specific  personal  property  vests  the  title  thereto  in  the 
tender ee.    See,  also,  note  to  Sec.  1485. 

1503.  The  person  offering  a  thing,  other  than  cnstodyof 
money,  by  way  of  performance,  must,  if  he  means  to  offered, 
treat  it  as  belonging  to  the  creditor,  retain  it  as  a 
depositary  for  hire,  until  the  creditor  accepts  it,  or  until 

he  has  given  reasonable  notice  to  the  creditor  that  he 
will  retain  it  no  longer,  and,  if  wi'th  reasonable  dili- 
gence he  can  find  a  suitable  depositaiy  therefor,  until 
he  has  deposited  it  with  such  person. 

Note.— Sheldon  vs.  Skinner,  4  Wend.,  p.  525.  These 
rules  seem  reasonable,  though  they  are  not  established 
(nor  denied)  by  adjudged  cases. 


1504.    An  offer  of  payment  or  other  performance,  Effector 
duly  made,  though  the  title  to  the  thing  offered  be  not  aooenoriei 
trauaferred  to  the  creditor,  stops  the  running  of  inter-  obligation. 
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est  on  the  obligation,  and  has  the  same  effect  upon  all 
its  incidents  as  a  performance  thereof. 

Note.— Kortright  vs.  Cady,  21  N.  Y.,  p.  343;  Law 
vs.  Jackson,  9  Cow.,  p.  641;  Eaymond  vs.  Bearnard, 
12  Johns.,  p.  274;  Chilton  vs.  Cairington,  15  C  B., 
pp.  95, 730.    See  note  to  Sees.  1485, 1500. 

1605.  If  anything  is  given  to  a  creditor  by  way  of 
performance,  which  he  refuses  to  accept  as  such,  he 
is  not  bound  to  return  it  without  demand;  but  if  he 
retains  it,  he  is  a  gratuitous  depositary  thereof. 

NoTK. — Kingston  Bank  vs.  Gay,  19  Barb.,  p.  460; 
Gordon  vs.  Strange,  1  £xch.,  p.  477. 


What 
excusee 
perform- 
anoe,  etc. 


CHAPTER  m; 

PREVENTION   OF   PERFORMANCE   OR   OFFER. 

Section  1511.  What  excuses  performance,  etc. 

1512.  Effect  of  prevention  of  performance. 

1513.  Same. 

1514.  Same. 

1515.  Effect  of  refusal  to  accept  performance  before  offer. 

1611.  The  want  of  performance  of  an  obligation, 
or  of  an  off*er  of  performance,  in  whole  or  in  part,  or 
any  delay  therein,  is  excused  by  the  following  causes, 
to  the  extent  to  which  they  operate: 

1.  When  such  performance  or  offer  is  prevented  or 
delayed  by  the  act  of  the  creditor,  or  by  the  operation 
of  law,  even  though  there  may  have  been  a  stipulation 
that  this  shall  not  be  an  excuse; 

2.  When  it  is  prevented  or  delayed  by  an  irresistible, 
superhuman  cause,  or  by  the  act  of  public  enemies  of 
this  State  or  of  the  United  States,  unless  the  parties 
have  expressly  agreed  to  the  contrary;  or, 

3.  When  the  debtor  is  induced  not  to  make  it,  by 
any  act  of  the  creditor  intended  or  naturally  tending 
to  have  that  effect,  done  at  or  before  the  time  at  which 
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such   performance   or  offer  may  be  made,  and  not 
rescinded  before  that  time. 

KoTE. — Subd,  1.— Where  performance  is  gimply 
delayedj  and  not  made  forever  impospible,  delay  only 
IB  excused  (Williams  vs.  Vanderbilt,  29  Barb.,  p.  491; 
Schilizzi  vs.  Derry,  4  El.  &  Bl.,  p.  873;  White  vs. 
Mann,  26  Maine,  p.  368),  unless  the  delay  is  for  an  indefi- 
nite or  unreasonable  period,  as  in  case  of  a  blockade, 
which  puts  an  end  to  an  obligation  to  enter  the  harbor. 
Scott  vs.  Libby,  2  Johns.,  p.  336;  The  Tutela,  6  Rob. 
Adm.,  p.  177;  see  the  Isabella  Jacobina,  4  Rob.  Adm., 
p.  77.  "  Prevented  or  delayed  by  act  of  creditor."— See 
Masterton  vs.  Mayor,  etc.,  of  Brooklyn,  7  Hill,  p.  61; 
McConihe,  vs.  N.  Y.  &  Erie  R.  R  Co.,  20  N.  Y.,  p. 
495;  Ellen  vs.  Topp,  6  Exch.,  pp.  424-440.  "  Prevented 
or  delayed  by  the  operation  of  law." — See  Jones  vs. 
Judd,  4  N.  Y.,  p.  411;  People  vs.  Bartlett,  3  Hill,  p. 
570;  Esposito  vs.  Bowden,  4  El.  &  Bl.,  p.  963. 

Subd.  2. — The  rule  laid  down  in  Tompkins  vs.  Dud- 
ley, 25  N.  Y.,  p.  272,  and  Harmony  vs.  Bingham,  12 
id.,  p.  99,  is  that  not  even  the  act  of  God  excuses  the 
non-performance  of  a  contract,  though  it  relieves  from 
an  obligation  created  merely  by  operation  of  law.  But 
this  doctrine  was  not  absolutely  necessary  to  the  decis- 
ion of  those  cases,  nor  to  that  of  those  there  cited;  such 
a  principle  cannot  be  reconciled  with  the  decision  in 
Wolfe  vs.  Howes,  20  N.  Y".,  p.  197.  The  clause  here 
inserted  is  consistent  with  all  that  was  actually  decided 
in  these  cases,  and  is  certainly  no  more  than  just. 
There  can  be  no  doubt  that  parties  to  contracts  do  not 
contemplate  such  a  strict  liability;  the  only  doubt  is 
whether  they  do  not  assume  the  existence  of  even  a 
much  more  liberal  rule. — See  Williams  vs.  Lloyd,  W. 
Jones,  p.  179;  Taylor  vs.  Caldwell,  3  Best  &  S.,  p.  826. 

Subd,  3. — It  is  not  necessary  that  the  debtor  should 
be  literally  preventedhy  the  creditor  from  performing. 
If  he  is  induced  by  the  creditor,  in  any  way,  to  abstain 
from  or  to  delay  performance,  that  is  sufficient  excuse. 
See  Y'oung  vs.  Hunter,  6  N.  Y.,  p.  203;  Carman  vs. 
Pultz,  21  id.,  p.  547;  Fleming  vs.  Gilbert,  3  Johns.,  p. 
531;  Farnham  vs.  Ross,  2  Hall,  p.  167;  Higgins  vs. 
Solomon,  id.,  p.  482;  Southworth  vs.  Smith,  7  Cush., 
p.  391;  Gilmore  vs.  Holt,  4  Pick.,  p.  258.  Kot  only  a 
positive  request  of  the  creditor  (Carman  vs.  Pultz,  21 
N.  Y.,  p.  5-17),  but  any  act  on  his  part  which  would 
make  performance  or  an  offer  thereof  useless  (Corn- 
well  vs.  Haight,  21  N.  Y".,  p.  462),  excuses  the  want  of 
performance.    *^  Done  at  or  before  the  time  at  which 


anoe. 


Same. 


Same. 
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the  offer  may  be  made." — Skinner  vs.  Tinker,  34  Barb., 
p.  333;  Crist  vs.  Armour,  id.,  p.  378. 

Bffectof  1612.     If  the  performance  of  an  obligation  is  pre- 

prevention  ^  ox 

of  perform-  vented  bv  the  creditor,  the  debtor  is  entitled  to  all  the 
benefits  which  he  would  have  obtained  by  its  perform- 
ance on  both  sides. 

Note. — Masterton  vs.  Mayor  of  Brooklyn,  7  HiH,  p. 
61;  see  Clarke  vs.  Mayor,  etc.,  of  New  York,  4  N.  Y., 
p.  838. 

1513.  K  a  debtor  is  dissuaded  by  his  creditor 
from  performance,  but  is  not  actually  forbidden  to  per- 
form, he  may,  at  his  option,  omit  to  perform,  and 
retain  whatever  he  has  received  under  the  contract, 
but  he  is  entitled  to  nothing  more. 

1614.  If  performance  of  an  obligation  is  pre- 
vented by  any  cause  excusing  performance,  other  than 
the  act  of  the  creditor,  the  debtor  is  entitled  to  a  rata- 
ble proportion  of  the  consideration  to  which  he  would 
have  been  entitled  upon  full  performance,  according 
to  the  benefit  which  the  creditor  receives  from  the 
actual  performance. 

NoTB.— In  Gark  vs.  Gilbert,  26  N.  Y.,  p.  279,  re- 
versing S.  C,  32  Barb.,  p.  576,  it  was  held  that  the 
contract  price  should  furnish  the  measure  of  damages 
in  such  case,  and  that  the  party  performing  was  not 
confined  to  a  mere  reasonable  compensation.  "Where 
full  performance  is  prevented  by  the  intervention  of 
law,  or  of  a  supei human  cause,  the  party  required  to 
""  perform  cannot  •recover  the  entire  compensation  to 
which  he  would  have  been  entitled  upon  full  perform- 
ance, even  though  he  is  entirely  without  fault. — Mel- 
ville vs.  De  Wolf,  4  £1.  &  BI.,  p.  843.  Butiie  is  enti- 
tled to  a  compensation  according  to  the  proportion  of 
time  or  labor  expended  by  him,  subject  to  the  rule  of 
the  text.— Wolfe  vs.  Howes,  20  N.  Y.,  p.  197.  Thus, 
if  an  author  should  die,  leaving  any  quantity  of  undi- 
gested manuscript,  prepared  under  a  contract  with  a 
publisher,  nothing  could  be  recovered  by  his  represen- 
tatives.— Id. 
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1515.    A  refusal  by  a  creditor  to  accept  perform-  ^jjto*" 
ance,  made  before  an  offer  thereof,  is  equivalent  to  an  ^^^^^ 
offer  and  refusal,  unless,  before  performance  is  actu-  ^^^^  ^^ 
ally  due,  he  gives  notice  to  the  debtor  of  his  willing- 
ne.ss  to  accept  it. 

Note.— Meserole  vs.  Archer,  3  Bosw.,  pp.  876-382; 
North  vs.  Pepper,  21  Wend.,  p.  638;  Traver  vs.  Hal- 
stead,  23  Wond.,  p.  66. 


CHAPTER    IV. 

ACCORD  AND  SATISFACTION, 


Section  1521.  Accord,  what. 

1522.  Effect  of  accord. 

1523.  Satisfaction,  what. 

1524.  Accord  of  liquidated  debt. 

1521.  An  accord  is  an  agreement  to  accept,  in  Acooni. 
extinction  of  an  obligation,  something  to  which  the 
person  agreeing  to  accept  is  not  otherwise  entitled. 

Note.— Williams  vs.  London  Com.  Exch.  Co.,  10 
Exch.,  p.  569;  Scott  vs.  Hunt,  2  How.  Pr.,  p.  58;  Sey-  - 
mour  vs.  Mintum,  17  Johns.,  p.  169;  Keeler  vs.  Neal, 
2  Watts,  p.  424. 

1522.  Though  the  parties  to  an  accord  are  bound  Bffeotof 
to  execute  it,  yet  it  does  not  extinguish  the  obligation 

until  it  is  fully  executed. 

Note. — See  Billings  vs.  Vanderbeck,  23  Barb.,  p. 
546;  Gabriel  vs.  Dresser,  15  C.  B.,  p.  622;  Day  vs.  Roth, 
18  N.  Y.,  p.  456;  Russell  vs.  Lytle,  6  Wend.,  p.  390; 
Tilton  vs.  Alcott,  16  Barb.,  p.  598;  Mitchell  vs.  Haw- 
ley,  4  Denio,  p.  417. 

1523.  Acceptance,  by  the  creditor,  of  the  consid-  Satisfkv- 
eration  of  an  accord  extinguishes  the  obligation,  and 

is  called  satisfaction. 

NoTB.— Hall  vs.  Plockton,  16  Q.  B.,  p.  1039;  Jones 

vs.  Sawkins,  5  C.  B.,  p.  142.    Though  an  accord  and 
57 
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.satisfaction  is  not  at  common  law  a  defense  to  a  claim 
founded  upon  a  record  or  specialty  (Mitchell  vs.  Haw- 
ley,  4  Den.,  p.  414),  this  section  does  not  recognize 
such  a  distinction. 

Accord  of         1524.     Part  performance  of  an  obligation,  either 

liquidated  ^  ®  * 

debt.  before    or    after  a    breach   thereof,  when   expressly 

accepted  by  the  creditor  in  satisfaction,  or  Tendered 
in  pursuance  of  an  agreement  for  that  purpose,  though 
without  any  new  consideration,  extinguishes  the  obli- 
ffation. 

Note. — Before  the  passage  of  the  Act  of  1868  (see 
Stats.  1868,  p.  31),  the  rule  of  law  was  that  payment  of 
an  amount  less  than  that  of  a  liquidated  debt  then 
payable  was  not  a  satisfaction  thereof,  though  accepted 
as  such.— Deland  vs.  Heitt,  27  Cal.,  p.  611;  Pierson  vs. 
McCahill,  21  Cal.,  p.  122;  but  see,  also,  Gavan  vs. 
Annan,  L.  and  Co.,  2  Cal.,  p.  494.    Such,  also,  is  yet 
the  settled  law  in  many  of  the  States. — Palmerston  vs. 
Huxford,  4  Denio,  p.  166;  Neary  vs.  Bostwick,  2  Hilt., 
p.  514;  see  Evans  vs.  Powis,  1  Exch.,  p.  601;  Wilkin- 
son vs.  Byers,  1  Ad.  and  El.,  p.  106;  Brooks  vs.  TVIiite, 
3  Mete.,  p.  286;  Goodnow  vs.  Smith,  18  Pick.,  p.  414; 
Smith  vs.  Brown,  3  Hawks,  p.  580;  Von  Gerhard  vs. 
Lighte,  13  Abb.  Pr.,  p.  101;  Harrison  vs.  Wilcox,  2 
Johns.,  p.  448;    Dederick  vs.  Leman,  9  id.,  p.  333; 
Scott  vs.  Hunt,  2  How.  Pr.,  p.  58;  Down  vs.  Hatcher, 
10  Ad.  and  El.,  p.  121;  Thomas  vs.  Heathorn,  2  B.and 
C,  p.  477;  Fit<;h  vs.  Sutton,  5  East.,  p.  230;  Cumber 
vs.  Wane,  1  Str.,  p.  426.    This  rule  of  the  common 
law  was  not  founded  upon  natural  justice,  nor  can  it  be 
supported  upon  any  other  than  technical  grounds.     An 
agreement  to  accept  a  barrel  of  flour  in  satisfaction  of 
a  debt  of  one  thousand  dollars  was  valid,  and  if  the 
flour  was  delivered  the  debt  was  satisfied.    So  a  re- 
leavse  under  seal,  without  any  consideration,  extinguished 
the  debt.    But  an  agreement  to  accept  nine  hundred 
and  ninety-nine  dollars    in    satisfaction  •  of  the   debt 
was  unavailing,  and  the  obligation  to  pay  the  other 
dollar  was  unimpaired.    In  Pennsylvania,  the  rule  has 
been  disavowed  for  over  thirty  years  past.    (Milliken 
vs.  Brown,  1  Rawle,  p.  391.)    It  has  been  abolished  in 
Maine  by  statute.    (Laws  1851,  Ch.  213.    The  section 
given  above  is  substantially  the  law  of  1867-^. 
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CHAPTER    V. 

NOTATION. 

Suction  1530.  Novation,  what. 

1531.  Modes  of  novation. 

1532.  Novation  a  contract. 

1533.  Kescission  of  novation. 

1630.    Novation  is  the  substitution  of  a  new  obli-  Novation, 

what. 

gation  for  an  existing  one. 

1531.    Novation  is  made: 

1.  By  the  substitution  of  a  new  obli^cation  between  Mod*  of 

•^  ,  J^       ,  novation. 

the  same  parties,  with  intent  to  extinguish  the  old 
obligation; 

2.  By  the  substitution  of  a  new  debtor  in  place  of 
the  old  one,  with  intent  to  release  the  latter;  or, 

3.  By  the  substitution  of  a  new  creditor  in  place  of 
the  old  one,  with  intent  to  transfer  the  rights  of  the 
latter  to  the  former. 

Note.— /Sw6d.  2.— Conkling  vs.  King,  10  N.  Y.,  p. 
440;  Graves  vs.  Friend,  5  Sandf.,  p.  568;  St.  John  vs. 
Purdy,  1  id.,  p.  9;  N.  Y.  State  Bank  vs.  Fletcher,  5 
Wend.,  p.  85;  Sard  vs.  Rhodes,  1  M.  &  W.,  p.  163. 
But  if  there  is  no  agreement  to  accept  the  new  obliga- 
tion in  satisfaction,  it  is  not  a  satisfaction. — Noel  vs. 
Murray,  13  .N.  Y.,  p.  167;  Vail  vs.  Foster,  4  id.,  p. 
312;  Monroe  vs.  Hoff,  5  Den.,  p.  360.  The  intent  is 
the  material  question. — ^Jobbitt  vs.  Goundry,  29  Barb., 
p.  509;  Barringer  vs.  Warden,  12  Cat.,  p.  311.  A  pur- 
chased land  of  B,  and  as  a  part  of  the  consideration 
agreed  to  pay  certain  debts  of  B  owing  to  C.  G  assigned 
these  debts  to  D.  Neither  C  nor  D  were  parties  to  the 
agreement  between  A  and  B,  nor  did  they  assent  to  it. 
It  was  held  that  D  could  not  maintain  an  action  against 
A,  there  being  no  privity  between  the  parties,  no  no-^- 
tion  of  the  indebtedness,  and  no  assent  to  the  transac- 
tion, which  might  make  the  agreement  an  equitable 
assignment. — McLaren  vs.  Hutchinson,  18  Gal.,  p.  80. 
But  this  decision  was  commented  on  and  questioned  in 
Lewis  vs.  Govillaud,  21  Gal.,  p.  178;  and  sec,  also,  in 
same  connection,  McLaren  vs.  Hutchinson,  22  Gal.,  p. 
187;  Wiggins  vs.  McDonald,  18  Gal.,  p.  126;  Gyle  vs. 
Shoenbar,  23  Gal.,  p.  538. 
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Sntract?  *       1632.^  Novation  is  made  by  contract,  and  is  sub- 
ject to  all  the  rules  concerning  contracts  in  general. 

Remission         1533.     "When  the  obligation  of  a  third  person,  or 

of  oovatioD  °  .  . 

an  order  upon  such  person,  is  accepted  in  satisfaction, 
the  creditor  may  rescind  such  acceptance  if  the  debtor 
prevents  such  person  from  complying  with  the  order, 
or  from  fulfilling  the  obligation;  or  if,  before  the  cred- 
itor can  with  reasonable  diligence  reach  such  person, 
he  becomes  insolvent. 

Note. — "  If  the  debtor  prevents  auch  person  from 
complying  with  the  order," — See  Franklin  vs.  Van- 
derpool,  1  Hall,  p.  78;  Coyle  vs.  Smith,  1  E.  D.  Smith, 
p.  400;  Purchase  vs.  Mattison,  6  Duer,  p.  587;  Jacks  vs. 
Darrin,  3  E.  D.  Smith,  p.  557.  "  If,  before  the  creditor 
can  with  reasonable  diligence  reach  such  person,  he  be- 
comes insolvent.'' — See  Luvett  v».  Cornwall,  G  Wend,, 
p.  369,  affirming  S.  C;  1  Hall,  p.  56;  Timmins  vs.  Gib- 
bins,  18  Q.  B.,  p.  722;  Onterio  Bank  vs.  Lightbody,  IS 
Wend.,  p.  107;  see  Heubach  vs.  Mollman,  2  Duer,  p. 
227;  Benedict  vs.  Field,  16  N.  Y.,  p.  595;  but  see  Dea 
Arts  vs.  Leggett,  id.,  pp.  582,  589. 


CHAPTER    VI. 

RELEASE. 


Skctiok  1541.  Obligation  extinguished  by  release. 

1542.  Ceituin  claims  not  affected  by  general  release. 

1543.  Release  of  several  joint  debtors. 

ObHgation        1541.     An  obligation  is  extinguished  by  a  release 
gui?hedby   therefrom  given  to  the  debtor  bj  the  creditor,  upon  a 

n#w  consideration,  or  in  writing,  with  or  without  new 

consideration. 

Note.— See  notes  to  Sec.  1524. 

Certain  1 642.     A  general  release  docs  not  extend  to  claims 

affected  by   which  thc  crcditor  did  not  know  or  suspect  to  exist  in 

goneral  ^ 

roieaso.       ^ig  favor  at  the  time  of  executing  the  release. 

Note.— Lyall  vs.  Edwaidi,  6  H.  &  N.,  p.  337. 
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.    1543.    A  release  of  one  of  two  or  more  loint  debt-  Reioaseof 

**  sevttrai 

ore  does  not  extinguish  the  obligations  of  any  of  the  ^^g*£L„ 
others,  unless  they  are  mere  guarantors;  nor  does  it 
affect  their  right  to  contribution  from  him. 

Note. — This  provision  is  new  (see  Cornell  vs.  Has- 
ten,  35  Barb.,  p.  167;  Bronson  vs.  Fitzhugh,  1  Hill,  p. 
185;  Hoffman  vs.  Dui^lop,  1  Barb.,  p.  185;  Parsons  vs. 
Hughes,  9  Paige,  p.  591;  Catskill  Bank  vs.  Messenger, 
9  Cow.,  p.  37;  Bowley  vs.  Stoddard,  7  Johns.,  p.  207. 
A  release  may  be  so  drawn  as  to  discharge  one  only  of 
several  joint  debtors.  As  the  intention  of  the  creditor 
is  evident  enough  from  the  form  of  the  release,  the  jus- 
tice of  this  provision  can  hardly  be  disputed. 


PART    II. 


CONTRACTS. 

TiTLB    I.  Nature  of  a  Contract. 

n.  Manner  of  Creating  Contracts. 

III.  Interpretation  of  Contracts. 

IV.  Unlawful  Contracts. 

•   V.  Extinction  of  Contracts. 


TITLE    I. 

NATURE    OF   A    CONTRACT. 


Chapter    I.  Definition. 
n.  Parties. 

III.  Consent. 

IV.  Object. 

V.  Consideration. 


CHAPTER    I. 

definition. 

Section  1549.  Contract,  what. 

1550.  Essential  elements  of  contract. 

1649.    A  contract  is  an  agreement  to  do  or  not  to  Contract, 
do  a  certain  thing. 

Note.— McNulty  vs.  Prentice,  25   Barb.,  p.  204; 
Sturges  vs.  Crowninshield,  4  Wheat.,  p.  197.    A  judg- 
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mont  is  a  contract. — Stuart  vs.  Lander,  16  Cal.,  p.  372; 
Wallace  vs.  Eldredge  (No.  2),  ?2  Cal., p.  610;  Scarbor- 
ough vs.  Dugan,  10  Cal.,  p.  305.  "What  constitutes  a 
contract. — Hoen  vs.  Simmons,  1  Cal.,  p.  119;  Craig  vs. 
Godfrey,  1  Cal.,  p.  415;  Godefroy  vs.  Caldwell,  2  Cal., 
p.  489;  Keller  vs.  Ybarru,  3  Cal.,  p.  147;  San  Fran- 
cisco vs.  Beideman,  17  Cal.,  p.  443;  Burr  vs.  Schroeder, 
32  Cal.,  p.  610;  Hasten  vs.  Griffing,  33  Cal.,  p.  111. 

1550.     It  is  essential  to  the  existeiice  of  a  contract 


Bmential 
eloments  of 

ooniract,      that  there  should  be  : 


1.  Parties  capable  of  contracting; 

2.  Their  consent; 

3.  A  lawful  object;  and, 

4.  A  sufficient  cause  or  consideration. 


CHAPTER    II. 


Wbomay 
oontrMti 


Minors,, 
ete. 


Tdentifioa- 
tioD  of 
parties 
neooiBary. 


PARTIES. 

Section  1556.  Who  may  contract. 

1557.  Minors,  etc. 

1558.  Identification  of  parties  necessary. 

1559.  When  contract  for  benefit  of  third  person  may  be  en- 

forced. 

1556.  All  persons  are  capable  of  contracting,  ex- 
cept minors,  persons  of  unsound  mind,  and  persons  de- 
prived of  civil  rights. 

1557.  Minors  and  persons  of  unSound  mind,  have 
only  such  capacity  as  is  defined  by  Part  I  of  Division 
I  of  this  Code. 

Note. — Agreement  between  father  and  children. — 
Racouillat  vs.  Sansevain,  32  Cal.,  p.  376.  Between 
stepmother  and  stepchildren. — Murdock  vs.  Murdock, 
7  Cal.,  p.  511. 

1558.  It  is  essential  to  the  validity  of  a  contract, 
not  only  that  the  parties  should  exist,  but  that  it 
should  be  possible  to  identify  them. 

Note.— Webster  vs.  Ela,  5  N.  H.,  p.  540. 
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1659.     A  contract,  made  expressly  for  the  benefit  w^®^ 

'  ^  •'  contract  for 

of  a  third  person,  may  be  enforced  by  him  at  any  time  ^^^J^***' 
before  the  parties  thereto  rescind  it.  Sw^'bo 

enforced. 
Note. — See  Burr  vs.  Beers,  24  N.  Y.,  p.  178;  Law- 
rence V?.  Fox,  20  id.,  p.  268;  Scott  vs.  Pilkington,  15 
Abb.,  p.  280;  Stemaii  vs.  Harrison,  42  Penn.  St.,  p.  49. 
The  rule  stated  in  these  cases  was  limited  to  pi'omises 
in  which  the  purpose  was  expressed,  in  Hoffman  vs. 
Schwaebe,  33  Barb.,  p.  194.  In  McLaren  vs.  Hutchin- 
son, 18  Cal.,  p.  80,  it  was  held  that  where  A  owes  B 
and  B  owes  C,  and  A  and  B,  without  consulting  C, 
agree  that  A  shall  pay  to  C  the  amount  which  A  owes 
to  B,  an  action  could  not  be  maintained  by  C  against 
A,  for  want  of  privity;  but  this  decision  was  questioned 
in  Lewis  vs.  Covillaud,  21  Cal.,  p.  178;  see,  also,  Mc- 
Laren vs.  Hutchinson,  22  Cal.,  p.  187;  see,  also,  Bar- 
ringer  vs.  Warden,  12  Cal.,  p.  311. 


CHAPTER     in. 

CONSENT. 

Section  1565.  Essentials  of  consent. 

1566.  Consent,  when  voidable. 

1567.  Apparent  consent,  when  not  free. 

1568.  When  deemed  to  have  been  obtained  by  fraud,  etc. 
lf)69.  Duress,  what. 

1570.  Menace,  what. 

1571.  Fraud,  actual  or  constructive. 

1572.  Actual  fraud,  what. 

1573.  Constructive  fraud. 

1574.  Actual  fraud  a  question  of  fact. 

1575.  Undue  influence,  what. 

1576.  Mistake,  what. 

1577.  Mistake  of  fact. 

1578.  Mistake  of  law. 

1579.  Mistake  of  foreign  laws. 

1580.  Mutuality  of  consent. 

1581.  Communication  of  consent. 

1582.  Mode  of  communicating  acceptance  of  proposal. 

1583.  When  communication  deemed  complete. 

1584.  Acceptance  by  performance  of  conditions. 

1585.  Acceptance  must  be  absolute. 
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Essentials 
of  consent. 


Consent, 

when 

Toidable. 


Apparent 
consent, 
when  not 
free. 


Section  1586.  Revocation  of  proposal. 

1587.  Revocation,  how  made. 

1588.  Ratification  of  contract,  void  for  want  of  consent. 

1589.  Assumption  of  obligation  by  acceptance  of  benefits. 

1565.  The  consent  of  the  parties  to  a  contract 
must  be  : 

1.  Free; 

2.  Mutual;  and, 

3.  Communicated  by  each  to  the  other. 

Note. — Subd,  2. — Getman  vs.  Getman,  1  Barb.  Ch., 
p.  499;  Burnet  vs.  Bisoo,  4  John?.,  p.  235.  See  Young 
vs.  Starkey,  1  Cal.,  p.  426,  and  Masten  vs.  Grifiing,  33 
Cal.,  p.  HI. 

Subd,  3. — Commimication  of  consent  is  indispensa- 
ble.— Bentley  vs.  Columbian  Ins.  Co.,  17  N.  Y.,  p. 
421;  Heubach  vs.  Mollman,  2  Duer,  pp.  256,257;  Fied- 
ler vs.  Tucker,  13  How,  Pr.,  p.  9;  Mozley  vs.  Tinkler, 
1  Cr.  M.  &  R.,  p.  692;  Keller  vs.  Ybarru,  3  Cal..  p. 
147;  Masten  vs.  Griffinji:,  33  Cal.,  p.  111.  But  it  need 
not  be  verbally  expressed. — See  Mathewson  vs.  Fitch, 
22  Cal.,  p.  86.  An  understanding  between  the  parties 
is  sufficient. — Houghton  vs.  Adams,  18  Barb.,  p.  &45; 
Gluckauf  vs.  Urton,  19  Cal.,  p.  61.  For  consent  g^ene- 
rally,  see  Parsons  on  Contracts,  Title  Assent,  pp.  475- 
480,  and  notes. 

1566.  A  consent  which  is  not  jfree  is  nevertheless 
not  absolutely  void,  but  may  be  rescinded  by  the 
parties,  in  the  manner  prescribed  by  the  Chapter  on 
Rescission. 

Note. — Murray  vs.  Mann,  2  Exch.,  p.  538;  Gage  vs. 
Parker,  25  Barb.,  p.  141;  Peputy  vs.  Staplcford,  19 
Cal.,  p.  302. 

1567.  An  apparent  consent  is  not  real  or  firee 
when  obtained  through : 

1.  Duress; 

2.  Menace; 
8.  Fraud; 

4.  Undue  influence;  or, 

5.  Mistake. 

Note. — Menace  has  usually  been  classed  with  du- 
ress, and  will  be  found  to  be  treated  under  that  head  in 
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the  digests.  It  is,  however,  clearly  a  separate  branch 
of  the  subject.  Accident  and  surprise  are  included 
under  the  head  of  mistake. 

1668.     Consent  is  deemed  to  have  been  obtained  when 

deemed  to 

through  one  of  the  causes  mentioned  in  the  last  sec-  JjJ'/i^^" 
tion  only  when  it  would  not  have  been  given  had  such  ^eto.^"**' 
cause  not  existed. 

Note.— Bronson  vs.  Wiman,  8  N.  Y.,  pp.  188, 189; 
Flight  vs.  Booth,  1  Bing.  N.  C,  p.  376;  Code  La.,  § 
1819;  Faure  vs.  Martm,  7  N.  Y.,  p.  219.  It  is  not 
essential  that  the  fraud,  etc.,  should  be  the  sole  induce- 
ment to  consent. — Shaw  vs.  Stine,  8  Bosw.,  p.  157; 
Addington  vs.  Allen,  11  Wend.,  p.  381;  Clarke  vs. 
Dickson,  6  C.  B.  (N.  S.),  p.  453. 

1569.     Duress  consists  in  : 

1.  Unlawful  confinement  of  the  person  of  the  party,  Duress, 
or  of  the  husband  or  wife  of  such  party,  or  of  an 
ancestor,  descendant,  or  adopted  child  of  such  party, 
husband,  or  wife; 

2.  Unlawful  detention  of  the  property  of  any  such 
person;  or, 

3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,  or  fraudulently  made  unjustly 
harrassing  or  oppressive. 

Note. — Subd,  1. — "  Confinement  of  the  person  of  the 
party." — Foshay  vs.  Ferguson,  5  Hill,  p.  154;  Bac. 
Abr.,  Duress,  A.  If  the  confinement  is  lawful  there 
is  ifo  duress. — Bates  vs.  Butler,  46  Me.,  p.  387.  "  De- 
scendant."—  Code  La.,  g  1847;  Code  Napoleon,  § 
1113;  Bac.  Abr.,  Duress,  B;  see  McClintock  vs.  Cum- 
mings,  3  McLean,  p.  158;  Eadie  vs.  Slimmons,  26  N. 
Y.,  p.  9.  "Adopted  child."  New  provision,  but  in 
accordance  with  the  Title  on  Adoption. 

Subd.  2. — The  rule  laid  down  in  this  subdivision  has 
been  denied. — Skeats  vs.  Beale,  11  Ad  &  El.,  p.  983; 
Atlee  vs.  Backhouse,  3  M.  &  W.,  p.  650.  But  it  was 
originally  so  held  in  Privy  Council  (Assize,  5  Year 
Book,  fol.  72,  pi.  14),  and  it  has  been  so  decided  in  this 
country  (Collins  vs.  Westbury,  2  Bay,  p.  211;  Saspor- 
tas  vs.  Jennings,  1  Bay,  p.  470;  see,  also,  Nelson  vs. 
Suddarth,  1,  Hen.  &  Munf.,  p.  360),  with  the  approval 
of  Bronson,  J. — Foshay  vs.  Ferguson,  5  Hill,  p.  168. 
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It  is  universally  held  that  money  paid  under  such  du- 
ress may  be  recovered  back  (Harmony  vp.  Bingham, 
12  N.  Y.,  p.  09;  Gates  vs.  Hudson,  6  Exch.,  p.  346; 
Atlee  vs.  Backhouse,  3  M.  <&  W.,  p.  642);  and  it  is 
very  difficult  to  see  why,  under  preci-sely  similar  cir- 
cumstances, a  note  given  instead  of  money  should  be 
enforced. 
•  Subd,  3.— Strong  vs.  Grannis,  26  Barb.,  p.  122;  Wat- 

kins  vs.  Baird,  6  Mass.,  p.  511;  Riehaid^on  vs.  Dun- 
can, 3  N.  H.,  p.  508;  Severance  vs.  Kimball,  8  N.  H., 
p.  386;  Richardson  vs.  Duncan,  3  id.,  p.  508. 

Menace,  1670.     Menace  consists  in  a  threat: 

what 

1.  Of  such  duress  as  is  specified  in  Subdivisions  1 
and  3  of  the  last  section; 

2.  Of  unlawful  and  violent  injury  to  the  person  or 
property  of  any  such  person  as  is  specified  in  the  la^ 
section;  or, 

3.  Of  injury  to  the  character  of  any  such  person. 

Note.— ^&rf.  1.— Eadie  vs.  Slimmon,  26  N.  Y.,  p. 
9;  Whitefield  vs.  Longfellow,  13  Maine,  p.  146;  com- 
pare Biffin  vs.  "Bignell,  7  II.  &  N.,  p.  877. 

Subd,  2. — Co.  Inst.,  p.  483;  See  Foshay  vs.  Fergu- 
son, 5  Hill,  p.  158;  see  contra,  Bac.  Abr.,  Duress,  A. 
See  note  below. 

Subd.  3. — This  species  of  threat  is  not  usually  in- 
cluded in  the  definition  of  duress,  and  was  doubtless 
not  so  treated  under  the  old  common  law,  when  a 
li\)eler  could  be  made  to  rot  in  jail  until  he  paid  dam- 
ages, while  neither  the  judgment  creditor  nor  any  one 
else  was  bound  to  find  him  food  or  diiik  (Dive  vs. 
iManingham,  1  Plowd.,  p.  ()8);  and  when  some  debtors 
did  actually  starve  to  death.  With  such  a  savage  rem- 
edy for  the  recovery  of  pecuniary  damages,  they  might 
be  considered  an  adequate  satisfaction  for  injuries  to 
property  or  character,  and  it  was  on  this  ground  that 
such  injuries  were  not  regarded  as  duress. — Bac.  Abr., 
Duress,  A.  The  remedy  now  existing  is  lehs  effective, 
even  if  money  were  considered  equivalent  to  character. 
By  statute,  it  is  now  a  criminal  offense  to  send  threat- 
ening letters  for  the  purpose  of  extorting  money,  and 
that  which  is  thus  treated  as  a  crime  ought  not  to  be 
allowed  to  sustain  a  contract.  These  views  are  further 
sustained  by  Story  Cont.,  Sec,  398;  2  Staik  Ev.,  p. 
482;  Chitt.  Cont.,  p.  2C8.  ^  And  see  Eadie  vs.  Slimmon, 
26  K.  Y.,  p.  9,  in  which  some  weight  is  given  to  the 
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influence  of  a  threat  involving  the  loss  of  a  husband's 
character, 

1671.     Fraud  is  either  actual  or  constructive.  Fraud, 

actual  or 
Note. — Conkey  vs.  Bond,  34  Barb.,  p.  286.  tive. 

1572.    Actual  fraud,  within  the  meanine:  of  this  Actual 

'  °  fraud,  what 

Cliapter,  consists  in  any  of  the  following  acts,  com- 
mitted by  a  party  to  the  contract,  or  with  his  con- 
nivance, with  intent  to  deceive  another  party  thereto, 
or  to  induce  him  to  enter  into  the  contract: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  does  not  beUeve  it  to  be  true; 

2.  The  positive  assertion,  in  a  manner  not  warranted 
by  the  infonnatJon  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true; 

8.  The  suppression  of  that  which  is  true,  by  one 
having  knowledge  or  belief  of  the  fact; 

4.  A  promise  made  without  any  intention  of  per-     • 
forming  it;  or, 

6.  Any  other  act  fitted  to  deceive. 

NoTK. — **  Within  tho  meaning  of  this  Chapter." 
This  definition  is  not  to  be  considered  as  coveiing  all 
varieties  of  t'laud,  but  only  such  fiaud  as  vitiates  the 
consent  of  a  i)a:ty  to  a  contiact.  "  Consista  in  any  of 
the  following  acts." — Sto;y  (Eq.  Jur.,  ^  187),  duiincs 
fraud  as  a  '*tiick,  device,  or  artifice,"  etc.  In  Gard- 
ner vs.  Ileal tt,  3  Denio,  p.  2CG,  it  is  called  *'a  deceit- 
ful practice,  or  willful  dovice."  It  is  at  lea.^t  doubtful 
•whether  any  p.;culiar  **Hitiace''  is  necesi^ary  to  oon- 
ititute  fraud.  In  Nichols  vs.  Pinnor,  18  N.  Y.,  p.  295, 
and  Nichols  vs.  Michael,  23  N.  Y.,  p.  1164,  S.jldijn,  J., 
expTessed  his  opinion  that  there  must  he  something  of 
the  kind,  in  addition  to  an  intent  to  dji'iaud,  in  order 
to  constitute  fiaud  in  a  pui chase.  But  in  each  of  those 
cases  a  dlli'jrent  opinion  was  expressed  by  othor  Judges, 
and  in  Hennequin  vs.  Naylor,  24  N.  Y.,  p.  139,  tho 
opinion  of  Juukss,  J.,  which  appears  to  have  been 
concurred  in  by  tho  whole  Coutt,  is  explicit  to  the 
contiaiy.  So  is  King  vs.  Phillips,  8  iJo^w.,  p.  603. 
This  Fcction  inclines  to  the  latter  vit;^  as  more 
sound.— See,  also,  Blown  v.^.  Montgomery,  20  N.  Y., 
p.  1187.  "  Or  with  his  connivance." — A  I'laudnlent  rep- 
resentation mad  J  by  C  to  A,  ^ith  intent  to  induce  A  to 
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enter  into  a  contract  with  B,  would  not,  it  is  clear, 
enable  A  to  rescind  the  contract  if  B  had  no  part  in  or 
knowledge  of  the  fraud  (Holbrook  vs.  Wilson,  4  Bosw., 
p.  64),  at  least,  on  the  ground  of  fraud.    But  if  C  was 
tl  e  agent  of  B,  or  even  if  he  acted  in  concert  with 
him,  or  in  short,  if  B  in  any  way  connived  at  the  fraud, 
A  might  rescind. — See  Cassard  vs.  Hinman,  6  Bosw., 
p.  8.)    **  "With  intent  to  deceive."    For  the  purpose  of 
avoiding  a  contract,  it  is  not  necessary  that  the  fraud 
should  have  been  committed  with  an  intent  to  injure 
the  party  deceived.    Every  man  has  a  right  to  decide 
for  himself  whether  he  will  enter  into  a  contractor  not, 
and  no  one  has  a  right  to  deceive  him  even  for  his  own 
good.    The  cases  in  which  the  question  of  injury  is 
discussed  are  direct  actions  for  deceit,  in  which,  of 
course,  if  no  damage  has  been  suffered,  none  can  be 
recovered.    Naked  misrepresentation,  however  wrong 
in  point  of  morals,  unaccompanied  by  actual  damage, 
does  not  afford  ground  for  relief  against  an  executed 
contract  for  the  sale  of  land. — Board  of  Commissioners 
F.  D.  S,  J.  vs.  Younger,  29  Cal.,  p.  172.    But  a  fraud- 
ulent intent  is  nevertheless  essential  to  constitute  actual 
fraud.    Even  an  untrue  statement  is  not  necessarily  a 
fraud,  for  it  may  be  made  and  accepted  in  jest.    Much 
more  is  some  fraudulent  intent  necessary  to  be  fchown 
in  cases  of  mere  concealment.    For  fraudulent  intent, 
see  Swartz  vs,  Hazlett,  8  Cal.,  p.  118.    The  declara- 
tions and  acts  of  a  vendor  before  sale  are  competent 
testimony  to  show  a  fraudulent  intent  on  his  part« 
Landecker  vs.  Houghtaling,  7  Cal.  p.  391;  Visher  vs. 
Webster,  8  Cal.,  p.  109;  Cohen  vs.  Mulford,  15  Cal., 
p.  50.    An  intent  to  deceive,  whenever  carried  out,  con- 
stitutes a  fraud,  even  though  there  may  not  have  been 
an  intent  to  induce  the  party  deceived  to  contract. 
Thus,  if  A  should,  on  Monday,  out  of  mere  mischief 
or  love  of  deception,  tell  B  that  Congress  had  just 
repealed  the  duty  on  paper,  and  should  sustain  his 
assertion  by  showing  public  news  to  the  same  effect, 
which  he  however  knows  to  be  erroneous,  and  should, 
on  Tuesday,  purchase  paper  of  B  on  tenns  to  which  B 
was  induced  to  assent  by  reason  of  the  falsehood  of  the 
day  before,  B  would  clearly  have  a  right  to  rescind, 
even  though  A  did  not  know  or  suppose  that  B  was 
influenced  by  his  false  statements.    The  assertion  of  a 
certain  thing  as  a  matter  of  fact,  when  in  reality  the 
asserter  knows  nothing  about  the  matter,  may  often  bo 
a  fraud,  without  any  clear  intention  to  deceive.    In 
such  cases,  it  is  more  satisfactory  to  fix  upon  the  intent 
to  induce  consent  as  the  test  of  firaud.    Even  where 
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there  is  no  intent  to  deceive,  there  may  be  such  an        • 
amount  of  gross  carelessness  as  to  constitute  conclusive 
evidence  of  fVaudulent  intent. — Alvarez  vs.  Brannan, 
7  Cal.,  p.  503. 

Subd,  1. — The  word  "  suggestion  *'  is  used,  instead  of 
"assertion,"  because  even  a  hint,  or  a  true  report  of 
what  others  have  untnily  said,  is  a  fraud,  when  con- 
veying an  impression  which  the  party  knows  to  be 
false,  and  made  for  that  purpose. — See  Haight  vs. 
Hayt,  19  N.  Y.,  p.  464;  White  vs.  Merritt,  7  id.,  p. 
352;  Giftbrd  vs.  Carvill,  29  Cal.,  p.  589;  also,  see  De 
Leon  vs.  Higuera,  15  Cal.,  p.  4S3;  also,  Rhea  vs.  Sur- 
ryhne,  39  Cal.,  p.  579.  As  to  what  constitutes  actual 
fraud,  see  the  able  opinion  of  Justice  Wallace  in  Rose- 
man  &  Ilowland  vs.  Canovan  &  Sanborn,  January 
Term  Sup.  Ct.  Cal.,  1872.  A  misrepresentation  of  the 
value  of  a  business  and  the  good  will  thereof,  knowingly 
made  by  the  vendor,  held:  fraudulent,  and  entitled  pur- 
chaser to  rescission  of  the  contract. — Cruess  vs.  Fessler, 
39  Cal.,  p.  33(5. 

^bd.  2.— Bennett  vs.  Judson,  21  N.  Y.,  p.  238; 
Craig  vs.  Ward,  36  Barb.,  p.  377;  Evans  vs.  Edmonds, 
13  C.  B.,  p.  776. 

SuM,  3. — Beldon  vs.  Ilenriques,  8  Cal.,  p.  87; 
Nichols  vs.  Michael,  23  N.  Y.,  p.  264;  Hennequin  vs. 
Naylor,  24  N.  Y.,  p.  139;  Hall  vs.  Naylor,  18  id.,  p. 
588;  Addington  vs.  Allen,  7  Wend.,  p.  20;  Lee  vs. 
Jones,  14  C.  B.  (N.  S.),  p.  386;  Bank  of  Republic  vs. 
Baxter,  31  Verm.,  p.  101;  Paddock  vs.  Strobridge,  29 
id.,  p.  470;  Martin  vs.  Morgan,  1  Brod.  &  B.,  p.  289; 
Drummond  vs.  Tracy,  6  Jar.  (N.  S.),  p.  369;  see  Squire 
vs.  Whitten,  1  H.  of  L.  Cas.,  p.  333;  Dolman  vs. 
Nokes,  22  Beav.,  p.  402;  Broderick  vs.  Broderick,  1  P. 
Wms.,  p.  239.  Concealment  of  the  fact  by  a  vendor  of 
real  property  that  he  holds  merely  as  tenant,  does  not 
constitute  suc.h  fraud  as  will  entitle  his  vendee  to  relief 
in  equity. — Hastings  vs.  O'Donnell,  40  Cal.,  p.  148. 

Subd.  4.— It  has  been  held  that  a  mere  promise, 
though  made  with  an  intention  not  to  i)erform  it,  and 
for  the  purpose  of  misleading  a  party  to  his  injury,  is 
not  such  a  fraud  as  would  sustain  an  action  for  deceit. 
Farrington  vs.  Bullard,  40  Barb.,  p.  512;  Gallagher  vs. 
Brunei,  6  Cow.,  p.  346;  Fisher  vs.  New  York  C.  P.,  18 
Wend.,  p.  608.  It  is  not  such  a  fraud  as  will  sustain 
an  indictment  for  false  pretenses  (Ranney  vs.  People, 
22  N.  Y.,  p.  413);  but  it  seems  to  stand  upon  the  same 
footing  with  a  purchase  of  goods  with  intent  not  to  pay, 
which  has  been  repeatedly  held  to  be  a  fraud. — Henne- 
quin vs.  Naylor,  24  N.  Y.,  p.  139;  Nichols  Vs.  Michael, 
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23  id.,  p.  264;  King  vs.  Phillip?,  8  Bosw.,  p.  603;  see 
especially  Bigelow  V8.  Heaton,  6  Hill,  p.  43.  In  Sea- 
man vs.  Low,  4  Bosw.,  p.  337,  false  repiesentations  as 
to  what  the  seller  was  about  to  do,  were  held  sufficient 
to  avoid  a  sale.  See,  also,  Butler  vs.  Collins,  12  Cal., 
p.  457. 

Sicbd,  5. — In  Farley  vs.  Vaughn  et  al.,  11  Cal.,  p. 
227,  it  was  held  that  it  would  be  a  fraud,  which  no 
Court  of  equity  would  tolerate,  to  hold  that  the  vendor 
of  land  on  a  contract  to  convey,  receiving  a  portion  of 
the  purchase  money,  and  seeing  the. vendee  expend 
large  sums  of  money  improving  the  property,  without 
objection,  and  not  making  any  demand  for  the  purcha.ce 
money,  should  insist,  because  the  vendee  had  not  liter- 
ally complied  with  the  provisions  of  his  contract  on  his 
part,  on  holding  the  whole  contract  forfeited,  claim  the 
land  and  the  money  paid,  and  all  the  improveznentg, 
and  deny  all  obligations  on  his  part  to  comply  with  bis 
engagements.  In  such  a  case,  where  there  has  been  a 
compliance  with  a  reasonable  understanding  of  the  coo- 
tract,  and  no  injury  done  by  the  want  of  an  exact 
compliance,  a  specific  performance  w411  be  decreed.  A 
deed  obtained  through  fraud  is  only  voidable,  and  a 
bona  fide  purchaser  from  the  vendee  in  such  deed,  for  a 
-valuable  consideration,  without  notice  of  the  fraud, 
will  hold  the  property. — Deputy  va.  Stapleford,  19  Cal., 
p.  302.  Where  one  of  two  innocent  persons  must 
suffer  loss  by  the  fraudulent  act  of  a  third,  he  who  ena- 
bled such  third  party  to  occasion  the  loss,  must  bear  it. 
Poorman  vs.  Mills  &  Co.,  39  Cal.,  p.  345. 

Construe-         1673.     Constructive  fraud  consists  : 

1.  In  any  breach  of  duty  which,  without  an  actu- 
ally fraudulent  intent,  gains  an  advantage  to  the  per- 
son in  fault,  or  any  one  claiming  under  him,  by  mis- 
leading another  to  his  prejudice,  or  to  the  prejudice  of 
any  one  claiming  under  him;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially 
declares  to  be  fi*audulent,  without  respect  to  actual 
fraud. 

KoTK.— iStt6(f.  1.— Bulkley  vs.  Wilford,  2  Clark  & 
Fin.,  pp.  102, 177, 181.  Even  where  there  is  no  intent 
to  deceive,  there  may  be  such  gross  carelessness  as  to 
constitute  conclusive  evidence  of  fraudulent  intent. — 
Alvaiez  vs.  Brannan,  7  Cal.,  p.  o03. 

/Subd,  2.— Conkey  vs.  Bond,  34  Barb.,  p.  £76;  People 
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vs.  Kelley,  35  Barb.,  p.  444.  A  mistake  is  not  either 
actual  or  constructive  fraud. — Mercier  vs.  Lewis,  39 
Cal.,  p.  532. 

1574.  Actual  fraud  is  always  a  question  of  fact.        Actual 

•^  ^  fraud  a 

Note.— Dunham  vs.  Waterman,  17  N.  Y.,  p.  21;  gJJ.^^*®"  '^ 
"Wilson  vs.  Fors^iih,  24  Barb.,  p.  105;  Ford  vs.  Cham- 
bers, 19  Oal.,  p.  143;  see  King  vs.  Davis,  34  Cal.,  p. 
100,  and  Southworth  vs.  Re'sing,  3  Cal.,  p.  377;  Billings 
vs.  Billings,  2  Cal.,  p.  107.  Wliere  there  is  no  dispute 
as  to  the  facts,  and  the  law  upon  these  fact*  declares  a 
transaction  fraudulent,  it  is  then  not  a  question  for  the 
jury,  but  the  Court  may  in  such  a  case  direct  the  jury 
how  to  find  and  set  aside  the  verdict  if  they  find  to  the 
contrary. — Chenery  vs.  Palmer,  6  Cal.,  p.  119. 

1575.  Undue  influence  consists: 

1.  In  the  use,  by  one  in  whom  a  confidence  is  re-  Undu© 

influono6, 

j>osed  by  another,  or  who  holds  a  real  or  apparent  ^h't. 
authority  over  him,  of  such  confidence  or  authority 
for  the  purpose  of  obtaining  an  unfair  advantage  over 
him; 

2.  In  taking  an  unfair  advantage  of  another's  weak- 
ness of  mind;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advan- 
tage of  another's  necessities  or  distress. 

Note. — Subd.  1. — It  may  safely  bo  stated  as  a  general 
rule  of  equity,  that  no  one  can  be  'permitted  to  make 
any  selfich  use  of  a  personal  confidence  reposed  in  him. 
This  rule  is  illustrated  in  a  variety  of  forms,  and  sus- 
tained by  numerous  authorities,  in  the  Title  on  Trusts. 
But  it  is  also  proper  to  be  recognized  in  this  place.  It 
is  not  necessary,  in  such  cases,  to  show  that  there  was 
any  deception  practiced.  It  is  sufficient  to  show  that 
the  confidence  reposed  was  taken  advantage  of  for  pur- 
poses of  gain. — See  Sears  vs.  Shafer,  6  N .  Y.,  pp.  268, 
272;  Bergen  vs.  Udall,  31  Barb.,  p.  9;  Brock  vs.  Barnes, 
40  Barb.,  p.  521;  Baker  vs.  Bradley,  7  De  G.,  M.  &  G., 
p.  597;  Tyrrell  vs.  Bank  of  London,  10  H.  of  L.  Cas., 
p.  26;  Dent  vs.  Bennett,  4  Myl.  &  Cr.,  p.  269;  7  Sim., 
p.  639;  Broun  vs.  Kennedy,  9  Jur.  (N.  S.),  p.  1163; 
Davies  vs.  Davies,  id.,  p.  1002.    A  parent  may  not  ac-  \ 

quire  anything  from  his  child  by  the  slightest  exercise 
of  parental  authority. — Bury  vs.  Oppenheim,  26  Beav., 
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p.  5W;  Bergen  vs.  Udall,  31  Barb.,  p.  9;  Taylor  vs. 
Taylor,  8  llow.  U.  S.,  p.  183;  Baker  vs.  Bradley,  7 
De  G.,  M.  &  G.,  p.  597;  see  Broun  vs.  Kennedy,  9  Jur. 
(N.  S.),  p.  1163;  Davies  vs.  Davies,  id.,  p.  1002.  And 
the  same  rule  applies  to  any  one  standing  in  the  relation 
of  a  parent  (Archer  vs.  Hudson,  7  Beav.,  p.  651),  as  an 
uncle  with  whom  his  niece  lived  for  a  number  of  years? 
(id.),  or  an  elder  sinter,  who  Iiad  a  great  ascendancy 
over  the  mind  of  the  grantor. — Harvey  vs.  Mounts  8 
Beav.,  p.  439.  So  a  deed  from  a  lady  to  a  clergyman 
whom  she  believed  to  be  inspired,  was  set  aside. — Not- 
tidge  vs.  Prince,  2  Giff.,  p.  246.  Where  agents,  ap- 
pointed by  the  Controller  to  investigate  the  condition 
of  an  inFurance  company  which  had  applied  to  him, 
pursuant  to  statute,  for  leave  to  do  business,  after  they 
had  made  their  repoit,  and  had  in  fact  no  further  power, 
insisted  upon  the  payment  of  three  hundred  dollars  as 
fees,  threatening  to  revoke  their  report  if  the  fees  were 
not  paid,  it  was  held  that  the  money  paid  under  such  a 
threat  might  be  recovered  back. — Am.  Ex.  Fire  Ins. 
Co.  vs.  Biitton,  8  Bosw.,  p.  148;  see  Steele  vs.Williams, 
8  Exch.,  p.  625;  Dew  vs.  Pardons,  2  B.  &  Aid.,  p.  562; 
Morgan  vs.  Palmer,  2  B.  &  C,  p.  729.  Kothing  more 
than  a  perverted  use  of  the  power  of  the  party  need  be 
shown. 

Stibd,  2. — Longmate  vs.  Ledger,  6  Jur.  (N.  S.),  p.  481; 
Blackford  vs.  Christian,  1  Xnapp,  p.  77;  see  Tracy  vs. 
Sacket,  1  Ohio  St.,  p.  58;  Rippy  vs.  Grant,  4  Ired.  Eq., 
p.  443;  "Whiteburn  vs.  Hines,  1  Munf.,  p.  557;  Dunn 
vs.  Chambers,  4  Barb.,  p.  376. 

JSubd.  3, — Breck  vs.  Cole,  4  Sandf.,  p.  88;  Bowes  vs. 
Heaps,  3  Ves.  &  B.,  p.  119;  Wood  vs.  Abrey,  3  Madd., 
p.  423;  Gould  vs.  Okcden,  4  Bro.  P.  C,  p.  198;  see 
Cockshot  vs.  Ben  net,  2  T.  K.,  p.  763;  Bamardiston  vs. 
Lingwood,  2  Atk.,  p.  133;  Thornhill  vs.  Evans,  id.,  p. 
330;  Walmsley  vs.  Booth,  id.,  pp.  28,  29;  Berney  vs. 
Pitt,  2  Vem.,  p.  14;  Nott  vs.  Hill,  id.,  p.  27;  Wiseman 
vs.  Beake,  id.,  p.  121;  Roche  vs.  O^Brien,  1  Ball  &  B., 
pp.  337,  359;  Bromley  vs.  Smith,  26  Beav.,  p.  664;  5 
Jur.  (N.  S.),  p.  837;  Lamplugh  vs.  Cox,  Dick.,, p.  411; 
Heron  vs.  Heron,  2  Atk.,  p.  160.  These  cases  seem  to 
support  this  view.  They  are  generally  classed  under 
the  head  of  fraud  (see  Story  Eq.  Jur.,  Sees.  331-337); 
but  the  princii)le  on  which  they  depend  is  not  a  mere 
question  of  fiaud. 
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1676.     Mistake  may  be  either  of  fact  or  law.  Mi««tako, 

•^  what. 

NoTK. — As  to  mi!?tj»ko  of  fact  there  is  no  question. 
Mi«;take  of  law  has  boen  often  declared  (and  in  fact 
well  sfttled  in  this  Stite)  to  be  no  ground  for  relief  at 
law  or  in  equity. — Smith  vs.  McDougal,  2  Cal.,  p.  fj86; 
Gross  vs.  Parrott,  16  Cftl.,  p.  143;  Kenyon  v.s.  Welty, 
20  Cal.,  p.  (537;  Parsons  vs.  Fairbanks,  22  Cal.,  p.  .343; 
Bart  v-^.  Wilson,  28  Cul.,  p.  632;  see  Champlin  vs.  Lay- 
tin,  13  Wend.,  p.  417;  Storrs  vs.  Parker,  6  Johns.  Ch., 
p.  106;  Lyon  vs.  Richmond,  2  id.,  p.  61;  Kent  vs.  Man- 
chester, 29  Barb.,  p.  595;  Story's  Eq.  Jur.,  Sees.  111-139. 
The  contrary  viow  has  been  taken  t)y  Judges  of  high 
standing. — See  Champlin  vs.  Laytin,  18  Wend.,  p. 422; 
Manj^  vs.  Bcekman  Iron  Co.,  9  Paige,  p.  1S8;  Stone  vs. 
Godfrey,  5  De  G.,  M.  &  G.,  p.  90;  Broughton  vs.  Ilutt, 
3  De  G.  &  J.,  p.  501;  Evants  vs.  Strodo,  11  Ohio,  p. 
4S0;  see,  also,  Wheeler  vs.  Smith,  9  How.  U.  S.,  p. 
55.  This  Chapter  undoubtedly  modifies  the  rule  here- 
tofore exi^ting  in  this  State  as  to  mistake  of  law.  The 
cases  last  cited  above  seem  to  have  all  been  well  con- 
sidered. The  rule  that  no  relief  should  ever  be  granted 
on  the  ground  of  mistake  of  law  seems  too  har.'«h  and 
in  some  cases  might  work  great  haid.^hip.  There  is, 
however,  no  doubt  but  that  relief  upon  this  ground 
must  be  granted  with  extreme  caution  and  in  only  a 
limited^  class  of  cases. — See  Sec.  1578. 

1577.     Mistake  of  fact  is  a  mistake,  not  caused  by  Mistake  of 
the  neglect  of  a  legal  duty  on  the  pail  of  the  person 
making  the  mistake,  and  consisting  in: 

1.  An  unconscious  ignorance  or  forgetfnlness  of  a 
fact  past  or  present,  material  to  the  contract;  or, 

2.  Belief  in  the  present  existence  of  a  thing  mate- 
rial to  the  contract,  which  does  not  exist,  or  in  the 
past  existence  of  such  a  thing,  which  has  not  existed. 

NoTK. — "  Not  caused  by  the  neglect  of  a  legal  duty.*' 
U.  S.  Hank  vs.  Bank  of  Georgia,  10  Wheat.,  p.  343. 

JSubd.  1. — **  Unconscious  ignorance.'* — McDanicls  vs. 
Bank  of  Rutland,  29  Vt.,  p.  2:38;  Ehvcll  vs.  Chamber- 
lain, 4  Boi-w.,  p.  o20;  Kelly  vs.  Solari,  9  M.  &  W.,  p. 
54;  Briggs  vs.  Vanderbilt,  19  Barb.,  p.  22l2-ii39;  BeH 
vs.  Qai diner,  4  M.  &  G.,  p.  11;  4  Scott  N.  R.,  p.  621. 
"  Forgetfulness."— Kelly  vs.  Solaii,  9  M.  &  W.,  p.  54; 
Lucas  vs.  Worswick,  1  Moo.  &  Rob.,  p.  293.  This 
definition  seems  to  cover  all  the  cases  of  accident  and 
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EurpriPe  againet  which  relief  can  be  had.  **  Of  a  fact 
past.''— Willan  vs.  Willan,  16  Ves.,  p.  72;"  McCarthy 
vs.  De  CaiXf  2  Russ  &  M.,  p.  614;  Durldn  vs.  Cranston, 
7  Johns.,  p.  442.  "  Or  present.'* — Huthacher  vs.  Harris* 
Adm'r,  38  Penn.  St.,  p.  491. 

Subcl.  2.— Reel  vs.  Hicks,  25  N.  Y.,  p.  289;  Kip  v=. 
Monroe,  29  Barb,,  p.  579;   Briggs  vs.  Yanderbilt,  19 
id.,  p.  239;  Gardner  vs.  Mayor,  etc.,  of  Troy,  26  id., 
p.  423;  Wheadon  vs.  Olds,  20  Wend.,  p.  174;  Mowatt 
vs.  Wright,  1  id.,  p.  360;  Allen  vs.  Mayor,  etc.,  of  N. 
Y.,  4  E.  P.  Smith,  p.  404;  Hitchcock  vs.  Giddings,  4 
Pijce,  p.  135;  Dan.,  1;  Hastio  vs.  Couturier,  9  Exch., 
p.  102;  aflirmed  5  H.  of  L.  Cas.,  p.  673;  Strickland  vs. 
Turner,  7  Exch.,  p.  208;  see  Belknap  vs.  Sealey,  14 
N.  Y.,  p.  143;  Martin  vs.  MCoimick,  8  N.  Y.,  p.  335; 
Ketchum  vs.  Bank  of  Commerce,  19  N.  Y.,  p.  502.    Tlie 
dicta  contained  in  some  cases,  to  the  effect  that  a  mis- 
take in  respect  of  matters  as  to  which  the  party  had 
"means  of  knowledge,"  does  not  avoid  a  contract  (see 
Mutual  Life  Ins.  Co.  vs.  Wager,  27  Barb.,  p.  354; 
Clarke  vs.  Dutcher,  9  Cow.,  p.  674;  Milnes  vs.  Dun- 
can, 6  B.  &  C,  p.  716),  are  not  sustained  by  the  decis- 
ions (see  Allen  vs.  Mayor,  etc.,  of  N.  Y.,  4  E.  D. 
Smith,  p.  404;  Kelly  vs.  Solari,  9  M.  <&  W.,  p.  54),  and 
have  been  finally  overruled  (Townsend  vs.  Crowdy,  8 
C.  B.  [N.  S.],  p.  477;  Bell  vs.  Gardiner,  4  M.  &  G.,  p. 
11;  Dails  vs.  Lloyd,  12  Q.  B.,  p.  531.)    For  mistakes 
held  to  be  mistakes  of  law,  and  not  of  fact,  sec  Califor- 
nia cases  cited  in  note  to  Sec.  1576,  ante.    For  relief 
afforded  in  cases  arising  from  mistake  of  fact,  and  what 
constitutes  such  mistake,  see  Barfield  vs.  Price,  40  Cal., 
p.  535;  Lestrade  vs.  Barth,  19  Cal.,  p.  660;  Quivoy  vs. 
Baker,  37  Cal.,  p.  465;  Wagenblast  vs.  Washburn,  12 
Cal.,  p.  208;    Hicks  vs.  Whiteside,  23  Cal.,  p.  404; 
Moss  vs.  Mayo,  23  Cal.,  p.  421;  Zeile  et  al.  vs.  Dukes, 

* 

*  12  Cal.,  p.  479.    Mistake  is  not  constructive  fraud. 
Mercier  vs.  Lewis,  39  Cal.,  p.  532. 

Mistake  of        1578.    Mistake  of  law  constitutes  a  mistake,  within 

l&w 

the  meaning  of  this  Article,  only  when  it  arises  from: 

1.  A  misapprehension  qf  the  law  hy  all  parties,  all 
'supposing  that  they  knew  and  understood  it,  and  all 
making  substantially  the  same  mistake  as  to  the  law; 
or, 

2.  A  misapprehension  of  the  law  by  one  party,  of 
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which  the  others  are  aware  at  the  time  of 'Contracting, 
but  which  they  do  not  rectify. 

NoTK. — Subd.  1. — Many  vs.  Beekman  Iron  Co.,  9 
Paige,  p.  188;  Hall  vs.  Reed,  2  Barb.  Ch.,  p.  501;  see 
Pitcher  vs.  Turin  Plank  Road  Co.,  10  Barb.,  p.  436; 
Wake  vs.  Harrop,  6  H.  &  N.,  p.  7G8. 

Sub(L  2.— In  Cooke  vs.  Nathan,  16  Barb.,  p.  342,  it 
was  held  that  a  misrepresentation  of  the  law  by  onQ 
party,  upon  which  the  other  ignorantly  relied,  was  a 
fraud.  It  seems  to  follow  that  a  transaction  such  as  is 
described  in  the  text  should  be  relieved  against,  as  a 
mistake,  if  not  as  a  fraud.    See  note  to  Sec.  1576. 


1579.  Mistake  of  foreign  laws  is  a  mistake  of  fact.  Mistake  «f 

forei^ 
Note. — Bank  of  Chilicothe  vs.  Dodge,  8  Barb.,  p.  ^^^^* 
233;  McCormick  vs.  Garnett,  5  De  G.,  M.  &  G.,  p.  278; 
Haven  vs.  Foster,  9  Pick.,  p.  113;  Leslie  vs.  Bailie,  2 
You.  &  C.  Ch.,  p.  91;  see  Merchants*  Bank  vs.  Spald- 
ing, 12  Barb.,  p.  302. 

1580.  Consent  is  not  mutual,  unless  the  parties  all  Mutuality 

XI  -.1  •        •      XT.  T>    X  •       of  consent. 

agree  upon  the  same  thing  ii;  the  same  sense.  J3ut  in 
certain  cases  defined  by  the  Chapter  on  Interpreta- 
tion, they  are  to  be  deemed  so  to  agree  without 
regard  to  the  fact. 

Note. — "Same  thing.'* — Scranton  vs.  Booth,  29 
Barb.,  p.  171;  Salters  vs.  Pruyn,  18  How.  Pr.,  p. 
512.  "In  the  same  sense.*' — Hazard  vs.  New  Eng- 
land Ins.  Co.,  1  Sumn.,  p.  218.  In  Bruce  vs.  Pear- 
son, 3  Johns.,  p.  534,  it  was  hold  that  if  a  person 
sends  an  order  to  afmerchant  to  send  him  a  cer- 
tain quantity  of  goods  on  certain  terms  of  credit,  and 
the  merchant  sends  a  less  quantity  of  goods  on  a 
shorter  credit,  and  the  goods  sent  are  lost  by  the 
way,  the  merchant  must  bear  the  loss,  for  there  is 
no  contract  express  or  implied  between  the  parties. 
So  where  shingles  were  sold  and  delivered  at  three  dol- 
lars and  twenty-five  cents,  but  there  was  a  dispute  as 
to  whether  the  three  dollars  and  twenty-five  cents  was 
for  a  bunch  or  for  a  thousand,  it  was  held  that  unless 
both  parties  had  understandingly  assented  to  one  of 
those  views,  there  was  no  special  contract  as  to  the 
pfrice. — Greene  vs.  Bateman,  2  Woodb.  &  M.,  p.  359. 

1581.     Consent  can  be  communicated  with  effect,  Commum- 

.     .  cation  of 

only  by  some  act  or  omission  of  the  party  contracting,  consent. 
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by  which   he  intends  to  coniniiinicate  it,  or  whicli 
necessarily  tends  to  such  communication. 

NoTK. — This  excludes  the  possible  case  of  ^  declara- 
tion of  consent  made  to  a  person  having  no  interest  in 
tho  contract,  and  communicated  by  him  to  the  other 
party,  without  authority.  A  mere  voluntary  compli- 
ance with  the  conditions  of  a  proposed  contract  by  one 
who  had  not  previously  assented  to  it,  does  not  render 
the  other  liable  on  it. — Johnston  vs.  Fessler,  7  Watts, 
p.  48;  Ball  vs.  Newton,  7  Cus-h.,  p.  5159.  In  Meynell 
vs.  Surtees,  31  E.  L.  &  E.,  p.  475,  certain  parties  were 
desijous  of  constructing  a  inilway  on  the  way-leave 
principle,  and  for  that  purpose  entered  into  negotiations 
with  a  land  owner,  and  proposed  t^^rms  which  were  dis- 
cussed, but  not  agreed  to.  The  company  went  forward, 
however,  and  constructed  their  road.  Held:  that  the 
acquiescence  of  the  land  owner  in  the  construction  of 
the  road  did  not  amount  to  an  acccpt4inc€  of  the  terms 
proposed  by  the  company. 

Modeof  1682.     If  a  proposal  prescribes  any  conditions  con- 

eommuni-  ,  , 

eating         cernine:  the  communication  of  its  acceptance,  the  pro- 
of  proposal.  pQger  is  not  bound  unless  they  are  conformed  to;  but 

in  other  cases  any  reasonable  and  usual  mode  may  be 

adopted. 

Note. — Dunlop  vs.  Higgins,  1  H.  of  L.  Cas.,  pp- 
381-308;  Vassar  vs.  Camp,  11  N.  Y.,  p.  451. 


whon  com-       1 683.     Coiiscnt  is  deemed  to  be  full v  communicated 

muDication  " 

oompfetft.  between  the  parties  as  soon  as  the  party  accepting  a 
proposal  has  put  his  acceptance  in  the  course  of  trans- 
mission to  the  proposer,  in  conformity  to  the  last  sec- 
tion. 

NoTK. — This  section  recognizes  the  rule  that  consent 
is  complete  as  soon  aa  a  letter  of  acceptance  is  put  into 
the  Post  Office.— Mactier  vs.  Fiith,  6  Wend.,  p.  108; 
VasHar  vs.  Camp,  11  N.  Y.,  p.  441;  Dunlop  vs.  Hig- 
gins,  1  11.  L.  Cas.,  p.  381;  Tayloe  vs.  Merchants'  Fire 
Ins.  Co.,  9  How.,  U.  S.,  p.  31)0;  Eliason  vs.  Henshaw, 
4  Wheat.,  p.  228;  Hamilton  vs.  Lj^coming  Ins.  Co.,  5 
Penn.  St.,  p.  339;  Averill  vs.  Hedge,  12  Conn.,  p.  436; 
Beckwith  vs.  Cheever,  1  Fost.,  N.  H.,  p.  41;  Duncan 
vs.  Topham,  8  C.  B.,  p.  22o.  To  the  contrary  is  Gilles- 
pie vs.  Edmonston,  11  Humph.,  Tenn.,  p.  558. 
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1584.  Performance  of  the  conditions  of  a  propo-  Acceptanco 

*•       *^         by  perform- 

sal,  or  the  acceptance  of  the  consideration  offered  with  JJoditfon*. 
a  proposal,  is  an  acceptance  of  the  proposal. 

NoTK. — **  Performance  of  the  conditions  of  a  propo- 
sal."— Harvey  vs.  Johnston,  6  C.  B.,  p.  304;  see  Ken- 
yon  vs.  People,  26  N.  Y.,  p.  203.  "  Acceptance  of  the 
consideration,'*  etc. — Decker  vs.  Judson,  16  N.  Y.,  p. 
446.  ^  So  the  conditions  of  a  grant  are  accepted  by  an  . 
acceptance  of  the  grant. — Spalding  vs.  Hallenbeck,  30 
Barb.,  p.  292. 

1585.  An  acceptance  must  be  absolute  and  un-  Aooeptanoe 

must  be 

qualified,  or  must  include  in  itself  an  acceptance  of  absoiote. 
that  character  which  the  proposer  can  separate  from 
the  rest,  and  which  will  conclude  the  person  accepting. 
A  qualified  acceptance  is  a  new  proposal. 

Note. — Hough  vs.  Brown,  19  N.  Y.,  pp.  114,  115; 
Code  La.,  1799;  Borland  vs.  Guflfey,  1  Grant,  Pa.,  p. 
394;  Duke  vs.  Andrews,  2  Exch.,  p.  290;  Jordon  vs. 
Norton,  4  M.  &  W.,  p.  155;  Wontner  vs.  Sharp,  4  C. 
B.,  pp.  404-441;  Routledgo  vs.  Grant,  4  Bing.,  p.  653; 
Cheveley  vs.  Fuller,  13  C.  B.,  p.  122. 

1586.  A  proposal  may  be  revoked  at  any  time  Revoca- 
before  its  acceptance  is  communicated  to  the  proposer,  proposal, 
but  not  afterwards. 

Note. — Stephens  vs.  Buffalo  and  N.  Y.  R.  R.  Co., 
20  Barb.,  p.  332;  Eskridge  vs.  Glover,  5  Stew.  &  Port., 
p.  264;  see  Boaton  &  Me.  R.  R.vs.  Bartlett,  3  Cush., 
p.  224;  but  a  proposal  cannot  be  revoked  after  accept- 
ance is  communicated. — Routledge  vs.  Grant,  4  Bing., 
p.  653;  Head  vs.  Diggon,  3  Man.  &  R.,  p.  97;  Cooke 
vs.  Oxley,  3  T.  R.,  p.  653. 

1587.  A  proposal  is  revoked: 

1.  By  the  communication  of  notice  of  revocation  by  Revooa- 
the  proposer  to  the  other  party,  in  the  manner  pre-  made, 
scribed  by  Sections  1581  and  1583,  before  his  accept- 
ance has  been  communicated  to  the  former; 

2.  By  the  lapse  of  the  time  prescribed  in  such  pro- 
posal for  its  acceptance,  or  if  no  time  is  so  prescribed, 
the  lapse  of  a  reasonable  time  without  communication 
of  the  acceptance; 
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3.  Ey  the  failure  of  the  acceptor  to  fulfill  a  condition 
precedent  to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

Note. — Subd,  1.— See  note  to  last  section. 

Subd.  2. — An  owner  of  land  proposed  to  the  plain tifi* 
that  he  might  take  timber  from  the  land  upon  paving 
for  it  in  a  certain  way.  The  plaintiff  said  he  would 
accept  the  proposition  if  he  could  get  his  brother  to 
assist  him.  The  owner  told  the  plaintiff  that  plaintiff 
need  not  give  a  decided  answer  then,  but  might  do  so 
thereafter.  Plaintiff  afterward  engaged  his  brother  to 
assist  him  in  cutting  the  timber,  but  never  notified  the 
land  owner  that  he  had  accepted  his  proposition.  Sub- 
sequently the  owner  made  the  same  proposition  to  de- 
fendants, who  entered  upon  the  land,  cut,  and  carried 
away  the  timber.  The  plaintiff  brought  an  action  on 
the  case  against  them.  Held:  that  what  passed  between 
the  plaintiff  and  the  land  owner  was  a  mere  proposition, 
not  accepted;  that  no  contract  was  made,  and  the  ac- 
tion could  not  be  maintained. — Beckwith  vs.  Cheever, 
1  Fost.,  N.  H.,  p.  41;  see,  also,  Peru  vs.  Turner,  1 
Fairf.,  p.  185;  Moxley  vs.  Moxley,  2  Mete.,  Ky.,  p. 
309. 

Suhd,  4.— The  Palo  Alto,  Daveis,  p.  356. 

1588.  A  contract  which  is  voidable  solelv  for  want 
of  due  consent,  may  be  ratified  by  a  subsequent  con- 
sent. 

Note. — "Solely  for  want  of  consent." — Gray  vs. 
Hook,  4  N.  Y.,  p.  449.  *' Subsequent  consent.'' — 
Newton  vs.  Bronson,  13  N.  Y.,  p.  595;  Bronson  vs. 
Wiman,  8  id.,  p.  188;  see  Sweetman  vs.  Prince,  26  id., 
p.  224. 

1589.  A  voluntary  acceptance  of  the  benefit  of  a 
obligation  transaction  is  equivalent  to  a  consent  to  all  the  obliga- 
•rbenSfits!  ti^^^s  arising  from  it,  so  far  as  the  facts  a^^e  known,  or 

ought  to  be  known,  to  the  person  accepting. 

Note.— Bennett  vs.  Judson,  21  N.  Y.,  p.  238. 


natifiea- 
tioD  of 
contract, 
void  ibr 
want  of 
consent. 


Assamp 
tion  of 
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CHAPTER    IV. 


OBJECT    OF   A    CONTRACT. 

Section  1595.  Object,  what. 

1596.  Requisites  of  object. 

1597.  Impossibility,  what. 

1598.  When  contract  wholly  void. 

1599.  When  contract  partially  void. 

1595.  The  object  of  a  contract  is  the  thing  which  oi«ect, 
it  is  agreed,  on  the  part  of  the  party  recei\dng  the 
consideration,  to  do  or  not  to  do. 

Note. — Martin  vs.  McCormack,  8  N.  Y.,  p.  335. 

1596.  The  object  of  a  contract  must  be  lawful  Roqui^tos 

of  object. 

when  the  contract  is  made,  and  possible  and  ascertain- 
able by  the  time  the  contract  is  to  be  performed. 

Note. — For  a  definition  of  the  word  "  lawful,*' see 
Chapter  V  of  this  Title.  **And  possible."— Tufnell 
vs.  Constable,  Ad.  &  El.,  p.  798,  and  note.  "And 
ascertainable." — Code  La.,  §  1880;  Kichards  vs.  Edick, 
17  Barb.,  p.  260;  Abeel  vs.  Radcliff,  13  Johns.,  p.  300; 
see  Tracy  vs.  Albany  Exch.  Co.,  7  N,  Y.,  p.  474.  "  By 
the  time  when  the  contract  is  to  be  performed."  Thus, 
an  agreement  to  i)ay  so  much  as  a  barrel  of  flour  may 
be  worth  on  a  particular  day  is  a  common  and  per- 
fectly valid  contract.  So  an  agreement  to  pay  so  much 
as  certain  persons  shall  decide  is  valid. — Brown  vs. 
Bellows,  4  Pick.,  p.  189. 

1597.  Everythiner  is  deemed  possible  except  that  impoMi- 

1  •    I    •     •  -1.1     •      ^1.  ^         S  +1  •  bil&.what 

which  18  impossible  in  the  nature  or  things. 

Note. — Impossibility  is  to  be  determined,  not  by  the 
means  or  ability  of  the  party,  but  by  the  nature  of 
things.— Code  La.,  §§  1885,  2028;  see  McNeill  vs. 
Keed,  9  Bing.,  p.  68;  Beebe  vs.  Johnson,  19  Wend.,  p. 
500;  Harmony  vs.  Bingham,  12  N.  Y.,  p.  99;  Warfield 
vs.  Watkins,  30  Barb.,  p.  395;  Tufnell  vs.  Constable,  7 
Ad.  &  El.,  p.  798.  Thus,  a  promise  to  procure  the  . 
assent  of  a  third  person  to  any  lawful  and  proper  act  is 
valid. — Lloyd  vs.  Crispe,  5  Taunt.,  p.  249;  McNeill  vs. 
Reed,  9  Bing.,  p.  68. 
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When  1598.     Where  a  contract  has  but  a  single  object, 

contract  ^  o  j       ^ 

wholly  void  and  such  object  is  unlawful,  whether  in  whole  or  in 
pait,  or  wholly  impossible  of  j^erformance,  or  so  vaguely 
expressed  as  to  be  wholly  unascertainable,  the  entire 
contract  is  void. 

Note.— "Object unlawful. "—See  Smith  vs.  Wilcox, 
24  N.  Y.,  p.  353;  Porter  vs.  Havens,  37  Barb.,  p.  343; 
Devlin  vs.  Brady,  32  id.,  p.  518.  "In  whole  or  in 
part." — Brown  vs.  Brown,  34  Barb.,  p.  533;  Hopkins 
vs.  Prescott,  4  C  B.,  p.  578.  "  Impossible  of  perfonn- 
ance."— See  Faulkner  vs.  Lowe,  2  Exch.,  p.  595.  "  The 
entire  contract  is  void." — Haskell  vs.  McHenry,  4  Cal., 
p.  411;  Norris  vs.  Harris,  15  Cal.,  p.  226;  Valentine  vs. 
Srewart,  15  Cal.,  p.  387. 

When  1599.     Where  a  contract  has  several  distinct  objects, 

contract  **  ' 

?Sfd!*^  of  which  one  at  least  is  law^ful,  and  one  at  least  is 
unlawful,  in  whole  or  in  part,  the  contract  is  void  as  to 
the  latter  and  valid  as  to  the  rest. 

Note. — See  Bank  of  Australasia  vs.  Bank  of  Austra- 
lia, 6  Moore  P.  C,  p.  152;  Leavitt  vs.  Palmer,  3  N.  Y., 
p.  37;  Chase's  Ex'r  vs.  Burkholder,  18  Penn.  St.,  p.  50; 
Kerrison  vs.  Cole,  8  East.,  p.  236. 


CHAPTER    V. 

CONSIDERATION. 


Section  1605.  Good  consideration,  what. 

1606.  How  far  legal  or  moral  obligation  is  a  good  considera- 

tion. 

1607.  Consideration  lawful. 

1608.  Effect  of  its  illegality. 

1609.  Consideration  executed  cr  executory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertaining  consideration. 

1613.  Same. 

1614.  Written  instrument  presumptive  evidence  of  consid- 

eration. 

1615.  Burden  of  proof  to  invalidate  sufficient  consideration. 
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1605.  Any  benefit  conferred,  or  aofreed  to  be  con-  Goodcon- 
ferred,  upon  the  promisor,  by  any  other  person,  to  ^****- 
which  the  promisor  is  not  lawfully  entitled,  or  any 
prejudice  suffered,  or  agreed  to  be  suflFered,  by  such 
person,  other  than  such  as  he  is  at  the  time  of  consent 
lawfully  bound  to  suffer,  as  an  inducement  to  the 
promisor,  is  a  good  consideration  for  a  promise. 

Note. — *'  Anv  benefit  conferred." — Comstock  vs. 
Breed,  12  Cal.,  p.  286;  Johnson  vs.  Titus,  2  Hill,  p. 
606;  Oakley  vs.  Boorman,  27  Wend.,  p.  588;  see  Ham- 
ilton College  vs.  Stewart,  1  N.  Y.,  p.  581;  Palmer  vs. 
North,  35  Barb.,  p.  282.  It  is  immaterial  whether  the 
benefit  is  small  or  great. — Haight  vs.  Brooks,  10  Ad.  & 
EL,  p.  809;  Johnston  vs.  Nicholls,  1  C.  B.,  p.  251. 
**  Or  agreed  to  be  conferred." — Houghtaling  vs.  Ran- 
den,  25  Barb.,  p.  21;  Sage  vs.  Hazard,  6  id.,  p.  179; 
Seaman  v;*.  Hasbrouck,  35  id.,  p.  151;  Briggs  vs.  Til- 
lotiJon,  8  Johns.,  p.  304.  "Upon  the  promis-or  by  any 
other  person." — Lawrence  vs.  Fox,  20  N.  Y.,  p.  268; 
Judson  vs.  Gray,  17  How.  Pr.,  pp.  289-296.  "To 
which  the  pl•omi^=o^  is  not  lawfully  entitled." — See 
Adams  vs.  Hasitings,  6  Cal.,  p.  126.  Forbearance  of  a 
claim  which  the  chiim^nt  knows  to  be  totally  un- 
founded, is  no  consideration. — Wade  vs.  Simeon,  2  C. 
B.,  p.  548;  Dolcher  vs.  Fry,  37  Barb.,  p.  152;  Morey 
vs.  Newfane,  8  id.,  p.  645.  But  forbearance  of  a  claim 
in  the  lea.<t  doubtful,  made  in  good  faith,  even  if  un- 
founded, will  support  a  promise. — Crans  vs.  Hunter,  N. 
Y.  Ct.  of  Appeals,  Jan.,  1804;  Russell  vs.  Cook,  3  Hill, 
p.  504;  Seaman  vs.  Seaman,  12  Wend.,  p.  381;  Long- 
rfdge  vs.  Dorville,  5  B.  &  Aid.,  p.  117;  see,  also, 
•  liacouillat  vs.  Sansevain,  32   Cal.,   p.  376,   where  a 

claim  set  up  by  children  to  a  part  of  the  common  prop- 
erty upon  the  death  of  mother  was  held  a  sufScient 
consideration  to  support  an  agreement  of  compromise 
with  their  father  by  which  they  convey  to  him,  and  he 
promises  to  pay  them  a  consideration  therefor.  The 
fulfillment,  at  the  request  of  A,  of  a  promise  previously 
made  to  B,  has  been  held  a  sufficient  consideration  for 
a  promise  by  A. — See  Scotson  vs.  Pegg,  6  H.  &  N.,  p. 
295.  "  Or  any  prejudice  suftered." — Kelly  vs.  Lynch,  22 
Cal.,  p.  661;  Waydell  vs.  Luer,  3  Den.,  p.  410;  Liv- 
ingston vs.  RadcliflT,  6  Barb.,  p.  201;  Miller  vs.  Drake, 
1  Caines,  p.  45;  Rutgers  vs.  Lucet,  2  Johns.  Cas.,  p. 
92;  Parker  vs.  Crane,  6  Wend.,  p.  647;  Stuart  vs. 
McGuin,  1  Cow.,  p.  99;  Elting  vs.  Vanderlyn,  4  Johns., 


476  Civil  Code. 

p.  237;  Smith  vs.  Weed,  20  Wend.,  p.  184;  Heinman 
vs.  Moulton,  14  Johns.,  p.  466;  Hilliard  vs.  Austin,  17 
Barb.,  p.  141.    "Or  agreed  to  be  suffered." — Decker 
vs.  Judson,  16  N.  Y.,  p.  449;  Smith  vs.  Algar,  1  Barn. 
&  Ad.,  p.  603;  Conover  vs.  Brush,  2  N.  Y.  Leg.  Obs., 
p.  289.    "By  such  person."— Decker  vs.  Judson,  16 
N.  Y.,  p.  449.     "  Other  than  such  ks  he  is  lawfully 
bound  to  suffer." — Livingj^ton  vs.  Rogers,  1  Caines  R., 
p.  583;  Utica  &  Syracuse  R.  R.  vs.  Brinckerhoff,  21 
Wend.,  p.  139;  Ro.scorla  vs.  Thoma<,  3  Q.  B.,  p.  234. 
A  pa.-^t  and  executed  consideration  is  not  sufficient. 
"Wlien  the  debt  of  A  already  created  is  promised  to  be 
paid  by  B,  no  new  term  being  introduced  in  the  con- 
tract, as  delay  or  the  like,  it  is  not  binding  upon  B, 
there  being  no  consideration. — Com  stock  vs.  Breed,  12 
Cal.,  p.  286;  but  see  Fceny  vs.  Daly,  8  Cal.,  p.  84. 
Where  A  appeals  from  a  judgment  against  him,  and  B 
becomes  his  surety  on  the  appeal  bond,  and  A  to  secure 
B  for  his  liability  on  th&  appeal  bond  assigns  to  B  a 
liquidated  demand  held  by  A  against  third  parties, 
the  liability  of  B  on  appeal  bond  is  sufficient  considera- 
tion for  the  assignment. — llobbs  vs.  Duff,  23  Cal.,  p. 
596.    Paying  part  of  a  note  when  all  is  due,  was  held 
no  consideration  for  an  agreement  to  extend  the  time 
of  payment. — Liening  vs.  Gould,  13  Cal.,  p.  598;   see, 
also,   McCann   vs.   Lewis,  9   Cal.,    p.  246.     A  note 
given   for   the   release  of  property  seized  for  a  toll 
imposed  by  a  State  law  on  logs  and  lumber  floating 
down  a  stream  from  that  State  into  another  State, 
was  held  without  consideration,  the  toll  being  illegal. 
C.  L.  R.  Co.  vs.  Patterson,  33  Cal.,  p.  334.    An  offer 
of  reward,  contained  in  an  advertisement,  is  a  condi- 
tional promise.    If  any  one  perform  the  service  before 
,  the  offer  is  revoked,  it  is  a  good  consideration. — Ryer 

vs.  Stockwell,  14  Cal.,  p.  134. 

How  far  1606.     All  existing  legal  obligation  resting  upon 

moral  obii-  the  promisoF,  or  a  moral  obligation  originating  in 
SdoraUoD  ^ome  benefit  conferred  upon  the  promisor,  or  preju- 
dice suiFered  by  the  promisee,  is  also  a  good  considera- 
tion for  a  promise,  to  an  extent  corresponding  with 
the  extent  of  the  obligation,  but  no  further  or  other- 
wise. 

Note. — "Legal  obligation." — Spencer  vs.  Sallow, 
18  N.  Y.,  p.  330.  "Moral  obligation."  The  common 
law  does  not  recognize  moral  obligations,  except  in  a 
few  cases,  as  sufficient  to  sustain  a  promise. — Whipley 
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vs.  Dewoj'',  8  Cal.,  p.  36;  Naph  vs.  Russell,  5  Barb.,  p. 
556;  Geer  vs.  Archer,  2  Barb.,  p.  420;  Watkins  vs. 
Halstpad,  2  Sandf.,  p.  311;  Ehle  vs.  Judson,  24  Wend., 
p.  97;  Smith  vs.  Ware,  13  Johns.,  p.  267;  Beaumont 
vs.  Re(*ve,  8  Q.  B.,  p.  483;  Eastwood  vs.  Kenyon,  11 
Aid.  &  EL,  p.  438.  But  see,  to  the  contrary,  Doty  vs. 
Brown,  14  Johns.,  p.  881 ;  Lee  vs.  Muggeridge,  5  Taunt., 
p.  36.  The  authorities,  however,  entirely  fairto  estab- 
lish any  satisfactory  principle  upon  which  to  distin- 
gui.^h  between  the  different  species  of  moral  obliga- 
tions. Thus,  in  Bunn  vs.  Winthrop,  1  Johns.  Ch.,  p. 
329,  past  seduction  was  held  a  good  consideration  to 
support  a  grant.  In  Beaumont  vs.  Rr^eve,  8  Q.  B.,  p. 
483,  the  same  consideration  was  held  insuflScient  to 
support  a  promise.  In  Goulding  vs.  Davidson,  28 
Barb.,  p.  438,  it  is  said  that  there  must  have  been,  at 
some  time,  ftn  actual  legal  obligation.  Yet  in  Rice  vs. 
Welling,  5  Wend.,  p.  595,  and  Early  vs.  Mahon,  19 
Johns.,  p.  147,  the  original  contract  was  usurious,  and 
therefore  void  from  the  beginning.  The  same  may  be 
said  of  promises  to  pay  debts  contracted  in  infancy, 
which  are  held  valid.  Goulding  vs.  Davidson  was  re- 
versed.— 26  N.  Y.,  p.  604.  The  rule  stated  in  the  text 
seems  to  be  just,  and  to  be,  on  the  whole,  as  easily 
reconcilable  with  the  authorities  as  any  other  that  can 
be  devised.  "To  an  extent  corresponding  with  the 
extent  of  the  obligation,  but  no  further  or  otherwise." — 
See  Phetteplace  vs.  Stecre,  2  Johns.,  p.  442;  Roscorlo 
vs.  Thomas,  3  Q.  B.,  p.  234;  Hopkins  vs.  Logan,  5  M. 
&  W.,  p.  247;  Kaye  vs.  Dutton,  8  Scott^N.  R.,  pp.  495, 
502;  S.  C,  Ray  vs.  Dutton,  7  Man.  &  G.,  p.  807;  Elder- 
ton  vs.  Eramens,  6  C.  B.,  p.  160;  13  id.,  p.  495. 

1607.  The  consideration  of  a  contract  must  be  considera- 
lawful  within  the  meaning  of  Section  1667. 

1608.  If  any  part  of  a  single  consideration  for  one  Effect  pf  its 
or  more  objects,  or  of  several  considerations  for  a  single 
object,  is  unlawful,  the  entire  contract  is  void. 

Note. — This  principle  is  deducihle  from  all  the  cases 
taken  together,  though  not  to  be  found  thus  stated  in 
any  one  case.  Thus,  there  is  no  doubt  that  if  the  con- 
sideration is  single,  or  in  other  words  indivisible,  its 
partial  illegality  is  fatal  to  the  contract. — See  Valentine 
vs.  Stewart,  15  Cal.,  p.  387;  Haskell  vs.  McHenry,  4 
Cal.,  p.  411;  Norris  vs.  Harris,  15  Cal.,  p.  220;  Mills 
vs.  Mills,  36  Barb.,  p.  474;  Rose  vs.  Truax,  21  id.,  p. 
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361;  Pepper  vs.  Haight,  20  id.,  p.  429;  Barton  vs.  Port 
Jackson  Plank  Road  Co.,  17  id.,  p.  397;  Burt  vs. 
PJac'*»,  8  Cow.,  p.  431;  soe  Brown  vs.  Brown,  34  Barb., 
p.  533;  Porter  vs.  Havens,  37  id.,  p.  343.  The  limita- 
tions of  the  rules  are  conformable  to  the  principle  of 
Sees.  1598  and  1599. 

CoDBidora-        160€r.     A  Consideration  may  be  executed  or  execu- 
tion .  ,  -^ 

executed  or  toiT,  in  wliole  OF- in  part.     In  so  far  as  it  is  executory 

executory.  •/  j  l  j 

it  is  subject  to  the  provisions  of  Chapiter  IV  of  this 
Title. 


Executory 
considera- 
tion. 


How  ascer- 
tained. 


rffect  of 
i    losfi- 
fc    ity  of 
F  cortain- 
incr  con- 
eideratioD. 


1610.  When  a  consideration  is  executory,  it  is 
not  indispensable  that  the  contract  should  si>ecify  its 
amount  or  the  means  of  ascertaining  it.  It  may  be 
left  to  the  decision  of  a  third  peraon,  or  regulated  by 
any  specified  standard. 

Note. — "  Not  indispensable  that  the  contract  ^should 
specify  its  amount  or  the  moans  of  ascertainini?  it.'* 
So  held  as  to  sales. — Hoadly  vs.  McLaine,  10  Binjf., 
p.  487;  Joyce  vs.  Swann,  17  C.  B.  (N.  S.),  p.  84. 
"Maybe  left  to  the  decision  of  a  third  person."  So 
held  as  to  the  price  of  goods  sold. — Brown  vs.  Bellows, 
4  Pick.,  p.  189.  **  Or  reg^ulated  by  any  spociMed  stand- 
ard." There  is,  pcrhap^,  no  precedent  for  a  general 
provision  of  this  kind  under  the  head  of  contract*;  but 
as  it  applies  to  contracts  of  sale,  hire,  employment, 
depo>it,  carriage,  and  insurance,  there  is  no  reason  why 
it  should  work  injustice  if  applied  to  other  contract*, 
though  probably  it  will  scarcely  ever  be  needed  for 
them. 

1611.  When  a  contract  does  not  detennine  the 
amount  of  the  consideration,  nor  the  method  by 
which  it  is  to  be  ascertained,  or  when  it  leaves  the 
amount  tliereof  to  tlie  discretion  of  an  interested 
party,  the  consideration  must  be  so  much  money  a^ 
the  object  of  tlie  contract  is  reasonably  worth. 

Note. — Hoadly  vs.  McLaine,  10  Bing.,  p.  487; 
Brown  vs.  Bellows,  4  Pick.,  p.  189. 

1612.  Where  a  contract  provides  an  exchisive 
method   by  which  its   consideration  is  to   be  ascer- 
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tallied,  which  method  is  on  its  face  impossible  of  exe- 
cution, the  entire  contract  is  void. 

NoTK. — Pothieron  Sale,  N.  24. 

1613.  AVliere   a   contract    provides  an   exchisive  Same, 
metliod   by  which    its   consideration   is  to  be  ascer- 
tained, which  method  appears  possible  on  its  face,  but 

in  fact  is,  or  becomes,  impossible  of  execution,  such 
pro\'ision  only  is  void. 

NoTK. — Pothier  (Sale,  N.  34)  holds  that  the  con- 
tract in  Piich  ca^e  is  voidable,  and  this  view  has  been 
adopted  by  Fome  writers  in  this  country  (Story  on 
Sales,  Sec.  220;  1  Pars.  Cont.,  5th  cd.,  p.  525),  but  it 
seems  more  probable  that  the  common  law  would 
repjard  the  contract  as  made  for  a  reasonable  consider- 
ation, to  be  ascertained  in  any  usual  way.  Thus, 
where  a  covenant  to  renew  a  lea>e  provides  for  an  arbi- 
tration to  determine  the  rent,  and  no  award  is  ever 
made,  the  Court  will  enforce  the  renewal  at  a  reasoij- 
able  rent. — Reformed  Dutch  Church  vs.  Parkhurst,  4 
Bosw.,  p.  491;  Bunnell  vs.  Keteltas,  16  Abo.  Pr.,  p. 
Ii05. 

1614.  A  written  instrument  is  presumptive  evi-  written 

T  „  .  1         ..  instrument 

clence  ot  a  consideration.  presumtive 

evidoDce  of 
Note.— RigRs  vs.  Waldo,  2  Cal.,  p.  485;  Stewart  vs.  t?o"m  ^**'*" 
Street,  16  Cal.,  p.  372;  Spear  v.-j.  Ward,  20  Cal.,  p.  659. 
It  is  only  presumptive,  however,  and  may  be  inquired 
into. — Fi^he^  vs.  Salmon,  1  Cal.,  p.  413;  Coles  vs. 
Soulsby,  21  Cal.,  p.  47;  Bennett  vs.  Solomon,  6  Cal., 
p.  134.  At  common  law,  a  want  of  consideration  could 
not  be  pleaded  to  a  suit  on  a  Fcaled  instrument,  the 
presumption  of  consideration  being  conclu.<ive.  The 
law  of  this  State  modified  the  rule  so  far  as  to  allow  it 
to  be  rebutted  in  the  answer. — McCarty  vs.  Beach,  10 
Cal.,  p.  461;  Wills  vs.  Kempt,  17  Cal.,  p.  98.  The 
unmeaning  distinction  between  sealed  and  unsealed 
instrument  being  done  away  with  by  statute,  the  con- 
sideiation  of  a  .sealed  bond  may  be  impeached. — Corn- 
stock  vs.  Breed,  12  Cal.,  p.  286. 

1615.  The  burden  of  showing  a  want  of  considera-  Burden  of 
tion  sufficient  to  su])port  an  instrument  lies  with  the  lUaiidnte 

euffii'i  'nt 

party  seeking  to  invalidate  or  avoid  it.  tiwi"*^*''*" 

Note. — See  cases  cit«d  to  note  on  preceding  section. 
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TITLE    II. 


Contracts, 
oxprosff  or 
implied. 


Expro«« 

contract. 

what. 


Impliod 

contract, 

what. 


What  con- 
tracts may 
bo  oral. 


MANNER  OF  CREATING  CONTRACTS. 

Section  1619.  Contracts,  express  or  implied. 

1620.  Express  contract,  what. 

1621.  Implied  contract,  what, 
1022.  What  contract?  may  be  oral. 

1623.  Contract  not   in  writing   through  fraud,  may  be  en- 

forced againi^t  fraudulent  party. 

1624.  What  contracts  must  be  written. 

1625.  Effect  of  writing. 

1626.  Contract  in  writing,  takes  effect  when. 

1627.  Provisions  of  Chapter  on  transfers  of  real  property-. 

1628.  Corporate  seal,  how  aflBxed. 

1629.  Provisions  abolishing  seals  made  applicable. 

1619.  A  contract  is  either  express  or  implied. 

NoTK. — The  only  difference  between  an  express  and 
an  implijid  contract,  not  under  seal,  is  in  the  mode  of 
substantiating  it. — See  Smith  vs.  Moynihan,  July  Term, 
1872,  Sup,  Ct.  Cal.  An  express  contract  is  proved  by  an 
actutil  agreement.  An  implied  contract  by  circum- 
stancoij,  and  the  course  of  dealing  between  the  parties. 
But  whenever  a  contract  is  once  proved,  the  conse- 
quences resulting  from  the  breach  of  it  must  be  the 
same  whether  it  bo  proved  by  direct  or  circumstantial 
evidence. — Marzetti  vs.  Williams,  1  B.  &  Ad.,  p.  423; 
Hilliard  on  Contracts,  p.  52. 

1620.  An  ex])ress   contract  is  one,  the  terms  of 
which  are  stated  in  words. 

Note. — Story  on  Contracts,  §  11. 

1621.  An  implied  contract  is  one,  the  existence 
and  terms  of  which  are  manifested  by  conduct. 

Note. — Stoiy  on  Contracts,  §  11.  The  ordinary 
definition  of  an  implied  contract  includes  obligations 
imposed  by  law^  upon  parties,  as  between  each  other. 
Tliese  obligations  are,  however,  considered  in  another 
part  of  the  Code. 

1 622.  All  contracts  may  be  oral,  except  such  as 
are  specially  required  by  statute  to  be  in  writing. 

Note. — See  Bank  of  Rochester  vs.  Jones,  4  N.  Y., 
p.  497;  Flory  vs.  Denny,  7  Exch.,  p.  681. 
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1623.  Where  a  contract,  which  is  required  by  law  Contract 

*  "^  not  in  writ- 

to  be  in  writing,  is  prevented  from  being  put  into  [rfu^'STa^*^ 
writing  by  the  fraud  of  a  party  thereto,  any  other  S^fSS*^^ 
party  who  is  by  such  fraud  led  to  believe  that  it  is  in  pany"^^"* 
writing,  and  acts  upon  such  belief  to  his  prejudice, 
may  enforce  it  against  the  fraudulent  party. 

Note. — Story  Eq.  Jur.,  Sec.  768.  This  principle  of 
equity  ought  to  be  recognized  in  aU  cases,  whether 
legal  or  equitable. 

1624.  The  foUowino^  contracts,  or  some  memoran-  whatcon- 

*^  tracts  must 

dum  thereof,  expressing  the  parties,  their  consent,  and  ^®  writtoa. 
the  object  of  the  contract,  must  be  in  writing,  sub- 
scribed by  the  party  to  be  charged  thereby,  or  by  his 
agent  for  the  purpose: 

1.  An  agreement  that  by  its  terms  cannot  be  fully 
performed  within  one  year; 

2.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  mutual  promises  to  marry. 

Note. — The  consideration  is  no  longer  necessary  to 
be  stated,  thus  changing  the  law  heretofore  existing  in 
this  State.  The  names  of  all  the  parties  must  be  stated 
in  the  memorandum. — Williams  vs.  Lake,  2  El.  &  El., 
p.  349.  The  whole  object  of  the  contract  and  all  its 
terms  must  be  expressed. — Wright  vs.  Weeks,  25  N.  Y., 
p.  153. 

Subd.  1. — "  Cannot  be,''  etc. — The  language  of  the 
statute  was  **  is  not  to  &«,''  etc.  In  a  similar  statute  in 
New  York  these  words  have  been  construed  as  apply- 
ing only  to  contracts  which  csmnot  possibli/  be  executed 
within  a  year,  under  any  contingency.  Thus,  it  was 
held  that  a  parol  (verbal)  agreement,  by  which  the 
defendant,  for  a  valuable  consideration,  promised  to 
furnish  the  plaintiff,  at  his  residence,  vrith  proper  and 
suitable  board,  clothing,  and  attention  from  the  time  of 
making  said  agreement  during  the  plaintiff's  natural 
life,  she  (the  plaintiff)  being  then  sixty-five  years  of  age, 
was  not  void,  as  being  a  contract  which,  by  its  termp, 
was  not  to  be  performed  within  the  year. — Dresser  vs. 
•Dresser,  35  Barb.,  p.  573.  To  bring  a  contract  within 
the  statute  relating  to  parol  agreements,  not  to  be  per- 
formed within  one  year,  it  must  appear  to  be  necessa- 
rily incapable  of  performance  within  that  time.   Thus, 
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where  by  the  terms  of  a  verbal  promise  it  waa  to  be 
performed  as  soon  as  the  promisor  received  the  amount, 
secured  by  a  mortgage,  which  he  held  against  a  third 
person,  it  was  fields  that  the  promise  was  valid,  even 
though  the  mortgage  did  not  become  due  until  more 
than  a  year  thereafter. — ^Artcher  vs.  Zeh,  5  Hill,  p.  200; 
Plimpton  vs.  Curtiss,  15  Wend.,  p.  336;  McLees  vs. 
Hale,  10  id.,  p.  426;  Moore  vs.  Fox,  10  Johns.,  p.  244; 
compare  Day  vs.  N.  Y.  Central  R.  R.,  31  Barb.,  p. 
548;  Pitkin  vs.  Long  Island  R.  R.,  2  Barb.  Ch.  R.,  p. 
221;  see  Talmadge  vs.  Rensselaer  and  Saratoga  R.  R., 
13  Barb.,  p.  593.  "JFully  performed,"— It  must  be 
capable  of  full  and  complete  performance. — Day  vs. 
N.  Y.  Central  R.  R.,31  Barb.,  pp.  548-556;  Amburger 
vs.  Marvin,  4  £.  D.  Smith,  p.  393;  Lockwood  vs. 
Barnes,  3  Hill,  p.  128;  Broadwell  vs.  G^tman,  2  Den., 
p.  87;  Bracegirdle  vs.  Heald,  1  Bam.  &  Aid.,  p.  722. 
The  words  **  from  the  making  thereof,"  which  occurred 
in  the  former  law  (Hittell,  ^  3156),  are  omitted.  The 
strictness  of  this  provision  has  frequently  worked  injus- 
tice; few  yearly  contracts  go  into  effect  immediately. 
This  harmonizes  the  rules  in  relation  to  contracts  affect- 
ing both  real  and  personal  property. — See  Young  vs. 
Drake,  5  N.  Y.,  p.  463.  The  former  laws  contained 
the  clause,  "  every  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,"  which  has 
been  omitted  in  this  place.  It  will  be  found  in  a  differ- 
ent form  in  another  part  of  the  Code.  (See  Sees.  2787 
and  2793,  post.  For  a  full  discussion  of  the  various 
provisions  of  the  Statute  of  Frauds,  see  extensive  note 
to  Sec.  1739,  post. 

Effect  1626.    The   execution  of  a  contract  in  writing, 

whether  the  law  requires  it  to  be  written  or  not, 
supersedes  all  the  oral  negotiations  or  stipulations 
concerning  its  matter  which  preceded  or  accompar 
nied  the  execution  of  the  instrument. 

Note. — See  Baker  vs.  Higgins,  21  N.  Y.,  p.  396; 
Lamatt  vs.  Hudson  Riv.  Ins.  Co.,  17  N.  Y.,  p.  199n; 
Durgin  vs.  Ireland,  14  N.  Y.,  p.  322.  As  explained  in 
Blossom  vs.  Griflin,  13  N.  Y.,  p.  573.  To  same  effect, 
Gridley  vs.  Dole,  4  N.  Y.,  p.  486;  Witbeck  vs.  Waine, 
16  id.,  p.  532;  Lewis  vs.  Jones,  7  Bosw.,  p.  366;  see, 
also,  Jungerman  vs.  Bovee,  19  Cal.,  p.  354.  The  con- 
tract of  an  indorser  of  a  promissory  note  is  a  written 
one,  and  his  liability  is  conditional  to  pay  upon  a  proper 
demand  and  notice.    This  written  contract  cannot  be 
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changed  from  a  conditional  to  an  absolute  one  by  parol 
evidence  of  a  verbal  promise  made  by  the  indorser  at 
the  time  of  indorsement  to  pay  the  note  without  de- 
mand or  notice. — Goldman  vs.  Davis,  23  Cal.,  p.  256. 
Stipulations  are  merged  in  the  writing,  and  in  the 
absence  of  fraud,  accident,  or  mistake,  the  writing  is 
the  exclusive  medium  of  ascertaining  the  agreement 
to  which  the  parties  bound  themselves. — Id. 

1 626.  A  contract  in  writing  takes  effect  upon  its  Contract 

T    T  1  •  1  1  *°  writing, 

delivery  to  the  party  in  whose  favor  it  is  made,  or  to  takes  effect 
his  agent. 

Note.— -Verplank  vs.  Sterry,  12  Johns.,  p.  536;  com- 
pare Elsey  vs.  Metcalf,  1  Den.,  p.  323. 

1 627.  The  provisions  of  the  Chapter  on  Transfers  Provisions 

^  ^  of  Chapter 

in  General,  concerning  the  delivery  of  grants,  absolute  °f  J^|i^*®" 
and  conditional,  apply  to  all  written  contracts.  property. 

1628.  A  corporate  or  official  seal  may  be  affixed  corporate 

seal,  how 

to  an  instrument  by  a  mere  impression  upon  the  paper  affixed. 
or  other  material  on  which  such  instrument  is  written. 

Note. — See  Sec.  14,  ante,  Subd.  29. 

1629.  All  distinctions    between    sealed  and  un-  Provisions 
sealed  instruments  are  abolished.  seals  miuju 


e 
applicable. 


Note. — Whether  a  seal  was,"  at  common  law,  evi- 
dence of  a  consideration,  or  whether  it  was  regarded  as 
dispensing  with  the  necessity  of  any  consideration,  ac- 
tual or  implied,  and  as  imparting  validity  to  a  contract 
upon  entirely  different  grounds,  may  be  doubtful.  It 
has  been  held  in  this  State,  however,  heretofore,  that  a 
seal  was  but  presumptive  evidence  of  consideration.  It 
is  now  unnecessary  to  state  a  consideration  in  any  con- 
tract. See  Sec.  1624,  ante,  and  notes.  Some  other  dis- 
tinctions are  made  at  common  law,  which  have  no  sub- 
stantial foundation  in  reason.  Thus,  an  instrument 
under  seal,  signed  by  an  agent  in  his  own  name,  does 
not  bind  his  principal  (Townsend  vs.  Hubbard,  4  Hill, 
p.  351;  Townsend  vs.  Corning,  23  Wend.,  p.  435;  Berk- 
ley vs.  Hardy,  5  B.  &  C,  p.  355),  though  a  contract 
not  under  seal,  signed  in  this  manner,  would  bind 
him. — McDonald  vs.  Bear  River  Co.,  13  Cal.,  p. 
220;  Stanton  vs.  Camp,  4  Barb.,  p.  274;  see  Evans 
vs.  Wells,  22  Wend.,  p.  324;  Townsend  vs.  Hubbard, 
4  Hill,  p.  351.    In  Connecticut,  this  technical  distinc- 
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tion  does  not  exist. — Magill  vs.  Hinsdale,  6  Conn.,  p. 
464.  Many  euch  instances  could  be  cited  as  argumenta 
in  favor  of  the  discontinuance  of  the  unmeaning  dis- 
tinction between  sealed  and  unsealed  instruments. 


TITLE   III. 

INTERPRETATION  OF  CONTRACTS. 

Section  1635.  Uniformity  of  interpretation. 

1636.  Contracts,  how  to  be  interpreted. 

1637.  Intention  of  parties,  how  ascertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  of  written  contracts. 

1640.  Writing,  when  disregarded. 

1641.  Effect  to  be  given  to  every  part  of  contract. 

1642.  Several  contracts,  when  taken  together. 

1643.  Interpretation  in  favor  of  contract. 

1644.  Words  to  be  understood  in  usual  sense. 

1645.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object. 

1649.  Interpretation  in  sense  in  which  promisor  believed 

promisee  to  rely. 

1650.  Particular  clause  subordinate  to  general  intent. 

1651.  Contract,  partly  written  and  partly  printed. 

1652.  Repugnancies,  how  reconciled. 

1653.  Inconsistent  words  rejected. 

1654.  W^ords  to  be  taken  most  strongly  against  whom. 

1655.  Reasonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied. 

1657.  Time  of  performance  of  contract. 

1658.  Time,  when  of  essence. 

1659.  When  joint  and  several. 

1660.  Same. 

1661.  Executed  and  executory  contracts,  what. 

Uniformity       1635.     All  coiitracts,  whether  public  or  private,  are 
taUon.         to  be  interpreted  by  the  same  rules,  except  as  other- 
wise provided  by  this  Code. 

Contracts,         1 636.     A  coutract  must  be  so  interpreted  as  to  ffive 

how  to  be  .  .  .  . 

interpreted   effect  to  the  mutual  intention  of  the  parties  as  it  ex- 
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i«ted  at  the  time  of  contracting,  bo  far  as  the  same  is 
ascertainable  and  lawful. 

Note. — "Mutual."  The  intention  of  both  parties 
must  be  considered. — Briggs  vs.  Vanderbilt,  19  Barb., 
pp.  222,  240.  "Intention  of  the  parties." — Belmont 
vs.  Coman,  22  N.  Y.,  p.  439;  Piatt  vs.  Lott,  17  id.,  p. 
478.  The  intention  of  the  parties  mus^t  govern. — Piercy 
vs.  Crandall,  34  Cal.,  p.  334;  Pierson  vs.  McCahill, 
23  Cal.,  p.  249;  Pierce  vs.  Robinson,  13  Cal.,  p.  116; 
Kacouillat  vs.  Sansevain,  32  Cal.,  p.  376;  Saunders 
vs.  Clark,  29  Cal.,  p.  299;  Frankel  vs.  Stern,  July 
Term,  1872,  Sup.  Ct.  Cal.  "  At  the  time  of  contract- 
ing."— Story  Cont,,  Sec.  656;  Liddle  vs.  Market  Fire 
Ins.  Co.,  4  Bosw.,  p.  179.  Parol  evidence  is  admissible 
to  explain  the  intention  of  the  parties.  And  when  the 
intention  is  thus  ascertained,  if  the  words  will  fairly 
bear  a  conj^truction  which  will  express  that  intention, 
the  words  will  be  so  construed,  and  that  interpretation 
will  be  enforced  as  the  contract  of  the  parties. — Bran- 
nan  vs.  Mesick,  10  Cal.,  p.  95;  Reamer  vs.  Nesmith, 
34  Cal.,  p.  624;  Hawley  vs.  Bader,  15  Cal.,  p.  44, 
Where  a  written  instrument  is  signed  and  executed  by 
the  parties,  and  at  the  same  time  an  addition  is  made 
in  writing  upon  the  same  paper,  beneath  the  signature, 
which  additional  writing  is  not  signed  by  either  of  the 
parties,  evidence  may  be  introduced  to  show  whether 
the  parties  intended  this  addition  to  form  part  of  the 
contract. — Verzan  vs.  McGregor,  23  Cal.,  p.  339;  see, 
also,  note  to  Sec.  1639. 

1 637.     For  the  purpose  of  ascertaining  the  inten-  intentipn 
tion  of  the  parties  to  a  contract,  if  otherwise  doubtful,  how  ascer- 

*  ,  tainod. 

the  rules  given  in  this  Chapter  are  to  be  apphed. 

Note. — All  rules  give  way  if  the  intention  of  the 
parties  is  clearly  manifested  in  opposition  to  tliem. 
Piatt  vs.  Lott,  17  N.  Y.,  p.*  478.  The  admission  of 
oral  evidence  is  regulated  by  the  Code  of  Civil  Proce- 
dure; and,  subject  to  the  rules  of  evidence,  there  can 
be  no  doubt  of  the  correctness  of  this  proposition. 
Prof.  Parsons  (Contracts,  5th  ed.,  vol.  ii.,  p.  494)  main- 
tains, at  some  length,  that  the  intention  of  the  parties 
does  not  always  control  the  interpretation  of  a  contract, 
but  it  -will  be  found  that  the  cases  which  he  cites  in 
support  of  his  views  turn  upon  rules  of  evidence.  For 
a  full  and  complete  reference  to  the  decisions  bearing 
upon  the  admissibility  of  evidence  relating   to   the 
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interpretation  of  written  instruments,  see  Code  of  Civil 
Procedure,  Sees.  1856  to  1870,  inclusive,  and  notes. 

Intention  1 638.     The  lanff uRffe  of  a  coutmct  is  to  ffovern  its 

toboascer-    .  .  . 

from^         interpretation,  if  the  language  is  clear  and  explicit, 
language.     ^^^  ^^gg  j^^^-  involve  an  absurdity. 

Note. — Code  La.,  §  1940;  see  Westcott  vs.  Thomp- 
son, 18  N.  Y.,  p.  367;  Norton  vs.  Woodruff,  2  id.,  p. 
153;  Buck  vs.  Burk,  18  N.  Y.,  p.  339.  In  a  written 
instrument  defining  a  certain  boundary  line  where  the 
word  "  north  "  was  used,  parol  evidence  was  admitted 
to  show  that  it  was  not  intended  to  be  **  north  "  by  the 
true  meridian,  but  that  the  intention  of  the  parties 
was  that  it  should  mean  "north"  by  the  magnetic 
meridian,  it  being  the  custom  of  the  locality  to  run 
boundary  lines  in  that  manner. — Jenny  Lind  Co.  vs. 
Bower,  11  Cal.,  p.  195.  "Where  the  language  of  a  con- 
tract is  not  ambiguous,  but  of  plain  and  obvious  im- 
port, the  rule  is  imperative  to  follow  the  language 
»  employed  in  its  interpretation. — Hawley  vs.  Bnima- 
gim,  33  Cal.,  p.  394.  **If  it  does  not  involve  an 
absurdity."  When  the  words  of  a  bond  are  not  suflB- 
ciently  explicit,  or  if  literally  construed  the  words 
would  be  nonsense,  it  must  be  construed  with  reference 
-V  to  the  intention  of  the  parties.     In  doing  this,  it  is 

allowable  to  depart  from  the  letter  of  the  condition — to 
reject  insensible  words  and  to  supply  obvious  omis- 
sions.—Frankel  vs.  Stem,  July  Term,  1872,  Sup.  Ct 
Cal.  See  further  cases  cited  in  note  to  succeeding 
section. 

interpre-  1639.     When  a  contract  is  reduced  to  writing,  the 

written        intention  of  the  parties  is  to  be  ascertained  from  the 

contracts. 

writing   alone,  if  possible;   subject,  however,  to  the 
other  provisions  of ^  this  Title. 


Note. — Hawley  vs.  Brumagim,  33  Cal.,  p.  394; 
Wescott  vs.  Thompson,  18  N.  Y.,  p.  367.  Parol  evi- 
dence is  not  admissible  to  vary  the  terms  of  a  written 
contract. — Lennard  vs.  Vischer,  2  Cal.,  p.  37;  Osborne 
vs.  Hendrickson,  7  Cal.,  p.  282.  The  written  contract 
is  considered  the  definite  agreement  of  the  parties,  and 
parol  conversations  and  understandings  are  merged  in 
it.— Conner  vs.  Clark,  12  Cal.,  p.  168.  But  the  rule  of 
evidence  that  where  the  parties  to  a  contract  have 
reduced  their  agreement  to  writing,  parol  evidence  shall 
not  bo  received  to  alter  or  contradict  the  written  instru- 
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ment,  applies  only  between  the  parties  to  the  agreement 
and  those  claiming  under  them,  and  does  not  apply  to 
strangers  to  the  agreement.  When  the  rights  of  stran- 
gers are  concerned,  they  are  at  liberty  to  show  that  the 
written  instrument  does  not  disclose  the  full  or  true 
character  of  the  transaction;  and  if  the  stranger  can  do 
this,  so  also  can  a  pai'ty  to  the  agreement  when  con- 
tending with  a  stranger.  Both  must  be  bound  by  this 
rule,  or  neither. — Smith  vs.  Moynihan,  July  Term, 
1872,  Sup.  Ct.  Cal.;  2  Iredell  R.,  p.  30;  Krider 
vs.  Lafferty,  1  Wharton  R.,  p.  314;  Edgerly  vs. 
Emerson,  3  Foster  R.,  p.  564.  The  rule  which  refuses 
the  admission  of  parol  evidence  to  vary  the  terms 
of  a  written  instrument  is  directed  to  the  language 
employed  by  the  parties,  and  does  not  exclude  an 
inquiry  into  the  objects  and  purposes  of  the  parties 
in  executing  the  instrument. — Fierce  vs.  Robinson,  13 
Gal.,  p.  116.  Oral  evidence  admissible  to  explain  a 
contract  and  aid  in  its  interpretation,  when  and  to  what 
extent. — See  Brannan  vs.  Mesick,  10  Cal.,  p.  95;  Rich- 
ardson vs.  Scott  River  W.  &  M.  Co.,  22  Cal.,  p.  150; 
Hancock  vs.  Watson,  18  Cal.,  p.  137;  Ruiz  vs.  Norton, 
4  Cal.,  p.  355;  Ferris  vs.  Coover,  10  Cal.,  p.  589; 
Reamer  vs.  Nesmith,  34  Cal.,  p.  624;  Millard  vs.  Hath- 
away, 27  Cal.,  p.  119;  Colton  vs.  Leavey,  22  Cal.,  p. 
496;  Fierson  vs.  McCahill,  21  Cal.,  p.  122;  Fierson  vs. 
McCahill,  23  Cal.,  p.  249;  Gradwohl  vs.  Harris,  29 
Cal.,  p.  150;  Lockwood  vs.  Canfield,  20  Cal.,  p.  126; 
Verzan  vs.  McGregor,  23  Cal.,  p.  339;  Brewster  vs. 
Lathrop,  16  Cal.,  p.  21;  Adler  vs.  Friedman,  16  Cal., 
p.  138;  Falmer  vs.  Trip,  8  Cal.,  p.  95;  Towdy  vs.  Ellis, 
22  Cal,,  p.  650;  McDonald  vs.  M.  L.  W.  Co.,  4  Cal., 
p.  335.  A  receipt  acknowledging  the  payment  of  a 
debt,  may  be  explained  or  contradicted  by  parol. — 
Hawley  vs.  Bader,  15  Cal.,  p.  44.  And  a  deed 
absolute  on  its  face,  may  be  construed  as  a  mortgage 
where  such  was  the  intention  of  the  parties. — Cun- 
ningham vs.  Hawkins,  27  Cal.,  p.  603;  Hooper  vs. 
Jones,  29  Cal.,  p.  18;  Lodge  vs.  Turman,  24  Cal.,  p. 
384;  Johnson  vs.  Sherman,  15  Cal.,  p.  287.  And  this 
is  not  restricted  alone  to  cases  of  ^ud,  accident,  or 
mistake. — Fierce  vs.  Robinson,  13  Cal.,  p.  116. 

The  cases  cited  above  in  this  note  generally  bear 
rather  upon  the  admissibility  of  evidence,  than  upon 
the  interpretation;  but  yet  have  some  relation  to  the 
latter,  and  are  therefore  referred  to  in  this  place. 

For  cases  involving  the  interpretation  of  contracts 
generally,  see  the  able  opinion  of  Justice  Belcher, 
in  the  case  of  Frankel  vs.  Stem,  July  Term,  Sup. 
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Ct.  Cal.;  Mickle  vs.  Sanchez,  1  Cal.,  p.  200;  Von 
Schmidt  vs.  Huntington,  1  Cal.,  p.  56;  Morrison  vs. 
Wilson,  30  Cal.,  p.  344;  RacouiUat  vs.  Sansevain,  32 
Cal.,  p.  876;  Hancock  vs.  Watson,  18  Cal.,  p.  137; 
McNeil  vs.  Shirley,  33  Cal.,  p.  202;  Hawley  vs.  Bram-^ 
agim,  33  Cal.,  p.  394;  Saunders  vs.  Clark,  29  Cat.,  p. 
299;  Ingoldsby  vs.  Juan,  12  Cal.,  p.  564;  Haskell  vs. 
Moore,  29  Cal.,  p.  437;  Jackson  vs.  Beers,  14  Cal.,  p. 
189;  Blen  vs.  B.  R.  and  A.  M.  and  W.  Co.,  15  Cal.,  p. 
96;  Pierson  vs.  McCahill,  21  Cal.,  p.  122;  Verzan  vs. 
McGregor,  23  Cal.,  p.  399;  O'Connor  vs.  Dingley,  26 
Cal.,  p.  11;  Anderson  vs.  Dall,  27  Cal.,  p.  607;  Miller 
vs.  Steen,  30  Cal.,  p.  402.  Contract  good  in  part,  and 
bad  in  part. — Jackson  vs.  Shawl,  29  Cal.,  p.  267;  Tread- 
well  vs.  Davis,  34  Cal.,  p.  601. 

Writing,  1 640.     When,  throuffli  fraud,  mist^ike,  or  accident, 

when  dis-  , 

regarded,  a  wnttcn  Contract  fails  to  express  the  real  intention  of 
the  parties,  such  intention  is  to  be  regarded,  and  the 
erroneous  parts  of  the  writing  disregarded. 

Note.— Through  Fraud.— Where  an  applicant  for 
a  loan  proposed  to  secure  its  repayment  by  a  mortgage 
upon  premises  which  he  stated  had  been  conveyed  to 
him  by  a  party  named,  and  by  false  and  fraudulent 
representations  induced  the  lender  to  believe  that  cer- 
tain valuable  erections  which  were  situate  on  adjacent 
premises  were  upon  the  premises  so  conveyed  to  hinx, 
and  the  lender  made  the  loan  and  accepted  the  mort- 
gage executed  by  the  applicant  containing  a  descrip- 
tion of  only  thesp  premises,  and  the  applicant  rep- 
resented that  the  erections  were  embraced,  and  the 
mortgagor  soon  thereafter  conveyed  the  lands  on 
which  the  erections  were  situate,  without  considera- 
tion, in  trust  for  his  wife.  In  an  action  by  the  mort- 
gagee against  the  mortgagor,  his  wife  and  her  trustee, 
the  trust  deed  was  a<]ljudged  invalid  against  the  mort- 
gage. The  mortgage  was  reformed  so  as  to  embrace 
the  lands  with  the  erections  thereon,  and  a  decree  of 
foreclosure  and  sale  was  made  as  to  all  the  premises. — 
De  Peyster  vs.  Hasbrouck,  11  N.  Y.,  p.  582;  see  Pierce 
vs.  Robinson,  13  Cal.,  p.  116;  Wilcoxson  vs.  Burton, 
27  Cal.,  p.  233. 

Mistake  or  Acxjident. — A  lease  was  ordered  to 
be  surrendered  and  canceled,  with  perpetual  injunc-- 
tion  against  the  lessor's  proceeding  to  recover  the 
rent  reserved  upon  evidence  that  the  demised  prem- 
ises were  destroyed   by  fire   after   the  execution  of 
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the  lease  and  before  the  commencement  of  the 
term  thereby  to  be  created,  and  that  a  condition 
agreed  upon  by  the  parties,  that  the  lease  should  de- 
termine in  case  of  a  destruction  of  the  premises  by 
fire,  had  been  omitted  by  accident  or  mistake. — Wood 
vs.  Hubbell,  10  N.  Y.,  p.  479.  That  a  Court  can 
correct  mistakes  in  written  agreements,  see  Frankel 
vs.  Stem,  July  Term,  1872,  Sup.  Ct.  Cal.;  Wiser  vs. 
Markly,  1  Johns.  C.  R.,  p.  607;  Gillespie  vs.  Moore,  2 
id.,  p.  585;  Keisdback  vs.  Livingston,  4  id.,  p.  144; 
Story  Eq.  Jur.,  Vol.  I,  pp.  152-161,  and  cases  there 
cited.  If  one  of  the  terms  of  a  written  contract  is  left 
out  by  mistake  when  the  same  is  drafted,  the  agree- 
ment will  be  interpreted  and  enforced  to  correspond 
with  the  intention  of  the  parties. — Pierson  vs.  McCa- 
hill,  23  Cal.,  p.  249;  see,  specially,  Pierson  vs.  McCa- 
hill,  21  Cal.,  p.  122;  Gradwohl  vs.  Harris,  29  Cal.,  p. 
150;  Pierce  vs.  Bobinson,  13  Cal.,  p.  116;  and  see  note 
to  preceding  section.  If  a  clause  in  a  contract  was 
inserted  by  mistake,  it  will  be  held  void. — Verzan  vs. 
McGregor,  23  Cal.,  p.  339.  Under  the  Code  of  Civil 
Procedure  it  is  not  necessary  that  the  contract  should  be 
reformed,  but  it  should  be  construed  according  to  the 
actual  intent  of  the  parties. — See  Bidwell  vs.  Astor 
Ins.  Co.,  16  N.  Y.,  p.  263;  N.  Y.  Ice  Co.  vs.  N.  W. 
Ins.  Co.,  12  Abb.  Pr.,  p.  414;  23  N.  Y.,  p.  357;  see, 
also,  Burr  vs.  Broadway  Ins.  Co.,  16  N.  Y.,  p.  267. 
The  proof  must  be  clear. — Coles  vs.  Bowne,  10  Paige, 
p.  526;  Lyman  vs.  Mut.  Ins.  Co.,  2  Johns.  Ch.,  p.  630. 
Affirmed. — 17  Johns.,  p.  373.  But  this  is  a  rule  of  evi- 
dence not  necessary  to  be  stated  here. 

1641.    The  whole  of  a  contract  is  to   he  taken  Effect  to  be 

given  to 

together,  so  as  to  give  effect  to  every  part,  if  reasona-  every  part 
bly  practicable,  each  clause  helping  to  interpret  the 
other. 

Note. — **  Giving  effect  to  every  part." — Frankel  vs. 
Stem,  July  Term,  1872,  Sup.  Ct.  Cal.;  Mickle  vs. 
Sanchez,  1  Cal.,  p.  200;  Code  La.,  §  1950;  Code  Na- 
poleon, §  1161;  Ward  vs.  Whitney,  8  N.  Y.,  p.  446; 
Decker  vs.  Fumiss,  14  id.,  pp.  615,  622;  Hamilton  vs. 
Taylor,  18  id.,  p.  358;  Bichards  vs.  Warring,  39  Barb., 
p.  42;  James  vs.  Tallent,  5  B.  &  Aid.,  p.  889;  Barton 
vs.  Fitzgerald,  15  East.,  p.  541;  see  Simonds  vs.  Hodg- 
son, S  B,  &  Ad.,  p.  50.  The  recitals  of  a  deed  may 
restrict  general  words  in  its  operative  part. — Simons  vs. 
Johnson,  3  B.  &  Ad.,  p.  175;  Solly  vs.  Forbes,  2  Brod. 

62 
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&  B.,  p.  38;  Payler  ts.  Homersham,  4  M.  &  Selw.,  p. 
i^;  Lampon  vs.  Corke,  6  B.  &  Aid.,  p.  606;  Bell  vs. 
Bnien,  1  How.  U.  S.,  p.  184;  Lawrence  vs.  M'Cal- 
montf  2  id.,  p.  449.  "  If  reasonably  practicable." — 
Westcott  vs.  Thompson,  18  N.  Y.,  p.  363.  "Each 
clause  helping  to  interpret  the  others." — ^Miller  vs.  Tra- 
vers,  8  Bing.,  p.  244;  Story  Cont.,  Sec.  657;  see  Aikin 
vs.  Western  R.  R.  Co.,  20  N.  T.,  p.  870;  Heywood  vs. 
Perrin,  10  Pick.,  p.  228;  Gray  vs.  Clark,  11  Verm.,  p. 
583;  Merrill  vs.  Gore,  29  Me.,  p.  346;  Sicklemore  vs. 
Thistleton,  6  M.  &  Selw.,  p.  9. 

Several  1642.     Several  contracts  relating  to  the  same  mat- 

contracta,  ^ 

together^*"  *®^'  between  the  same  parties,  and  made  as  parts  of 
substantially  one  transaction,  are  to  be  taken  together. 

Note.— Hamilton  vs.  Taylor,  18  N.  Y.,  p.  358; 
Church  vs.  Brown,  21  N.  Y.,  pp.  319,  330;  Pepper  vs. 
Haight,  20  Barb.,  p.  429.  The  same  rule  applies  to 
deeds. — Huttemeier  vs.  Albro,  18  N.  Y.,  p.  48;  Wright 
vs.  Douglass,  7  id.,  p.  574.  Contracts  between  different 
parties  (Craig  vs.  Wells,  11  N.  Y.,  p.  315),  or  relating 
to  different  matters  (Cornell  vs.  Todd,  2  Denio,  p.  130), 
or  not  forming  part  of  one  transaction  (Mann  vs.  Wit- 
beck,  17  Barb.,  p.  388),  cannot  be  taken  together. — See 
case  of  Lockwood  vs.  Canfield,  20  Cal.,  p.  126;  Verzan 
vs.  McGregor,  23  Cal.,  p.  339,  and  note  to  Sec.  1636, 
ante.  It  is  a  familiar  rule  that  where  several  papers 
concerning  the  same  subject  matter  are  executed  by  or 
between  the  same  parties,  at  the  same  time,  all  arc  to 
be  construed  together  as  one  instrument. — Ingoldsby 
vs.  Juan,  12  Cal.,  p.  564. 

interprou-       1643.     A  Contract  must  receive  such  an  interpreta- 
favor  of       tion  as  will  make  it  lawful,  operative,  definite,  reason- 

oontraot  .  .        .  .     . 

able,  and  capable  of  being  carried  into  effect,  if  it  can 
be  done  without  violating  the  intention  of  the  parties. 

Note.— "  Lawful."—Co.  Litt.,  p.  42;  2  Blacks. 
Com.,  p.  380;  Chit.  Cont.  (4th  ed.),  p.  80;  Steriy  vs. 
Clifton,  9  C.  B.,  p.  110;  Harrington  vs.  Kloprogge,  4 
Doug.,  p.  5;  see  Clark  vs.  Pinney,  7  Cow.,  p.  681; 
Shore  vs.  Wilson,  9  Clark  &  F.,  p.  397.  The  language 
of  a  contract  cannot  be  perverted  in  order  to  make  it 
lawftil.— See  Porter  vs.  Havens,  87  Barb.,  p.  343: 
Mayor  of  Norwich  vs.  Norfolk  Railway  Co.,  4  El.  & 
Bl.,  p.  397.  "  Operative."— Richards  vs.  Warring,  39 
Barb.,  p.  42;  Archibald  vs.  Thomas,  3  Cow.,  p.  284; 
Boyd  vs.  Moyle,  2  C.  B.,  p.  644;  Russell  vs.  Phillips, 


Civil  Code.  491 

14  Q.  B.,  p.  891;  Pollock  vs.  Stacy,  9  id.,  p.  1033; 
Brown  vs.  Slater,  16  Conn.,  p.  192;  Broom  vs.  Batche- 
lor,  1  Hurlst.  &  N.,  p.  255;  Mare  vs.  Charles,  5  El.  & 
BI.,  p.  978;  Code  Napoleon,  ?  1157;  Saunders  vs. 
Clark,  29  Cal.,  p.  299;  Von  Schmidt  vs.  Huntington, 
1  Cal.,  p.  55;  Hancock  vs.  Watson,  18  Cal.,  p.  137. 
"  Definite." — See  Casler  vs.  Conn.  Mut.  Ins.  Co.,  22 
N.  Y.,  p.  427.  "  Reasonable."— Frankel  vs.  Stem, 
July  Term,  1872,  Sup.  Ct.  Cal;  Buck  vs.  Burk,  18  N. 
Y.,  p.  337;  Braunstein  vs.  Accidental  Death  Ins.  Co., 
1  Best  &  Smith,  p.  782;  Jones  vs.  Gibbons,  8  Exch.,  p. 
922;  Dallman  vs.  King,  4  Bing.  N.  C,  p.  105.  See 
Thomas  vs.  Fleury,  26  N.  Y.,  p.  26,  in  which  it  was 
held  that  a  condition  requiring  a  certain  architect's 
certificate,  before  payment  could  be  demanded,  was 
waived  by  an  unreasonable  refusal  of  such  certificate. 
"  Without  violating  the  intention  of  the  parties."  An 
unreasonable  stipulation  cannot  be  rejected,  if  it  was 
clearly  the  intention  of  the  parties  that  it  should  be  a 
part  of  the  contract. — Stadhard  vs.  Lee,  3  Best  &  Sm., 
p.  364.    See,  also,  cases  cited  in  note  to  Sec.  1639,  ante. 

1 644.    The  words  of  a  contract  are  to  be  under-  Words  to 

bo  under- 
stood in  their  ordinary  and  popular  sense,  rather  than  stood  in 

•f  ir    r  7  usual  Bonso. 

according  to  their  strict  legal  meaning;  unless  used 
by  the  parties  in  a  technical  sense,  or  unless  a  special 
meaning  is  given  to  them  by  usage,  in  which  case  the 
latter  must  be  followed. 

Note. — "Popular  sense." — Story  Cont.,  Sec.  647; 
Code  La.,  §  1941;  see  Casler  vs.  Conn.  Mut.  Ins.  Co., 
22  N.  Y.,  p.  427.  "  Rather  than  strict  legal  meaning." 
See  Schenck  vs.  Campbell,  11  Abb.  Pr.,  p.  292;  Schuyl- 
kill Nav.  Co.  vs.  Moore,  2  Whart.,  p.  491.  To  the  con- 
trary see  Rawlinson  vs.  Clarke,  14  M.  &  W.,  p.  187. 
"  Insolvency,"  even  in  a  State  which  has  an  insolvent 
law,  has  been  construed  to  mean  simple  inability  to  pay 
debts,  and  not  technical  insolvency  under  the  statute. 
Biddlecombe  vs.  Bond,  4  Ad.  &  El.,  p.  332;  Parker  vs. 
Gossage,  2  Cr.  M.  &  E.,  p.  617.  "  Usage.' »— Smith  vs. 
Wilson,  3  B.  &  Ad.,  p.  728;  see  Hinton  vs.  Locke,  5 
Hill,  p.  437;  Astor  vs.  Union  Ins.  Co.,  7  Cow.,  p.  202; 
Miller  vs.  Tetherington,  6  H.  &  N.,  p.  278;  Cuthbert 
vs.  Cumming,  11  Exch.,  p.  405;  affirming  10  id.,  p.  809; 
Coit  vs.  Com  Ins.  Co.,  7  Johns.,  p.  385;  Clife  vs. 
Schwabe,  3  C.  B.,  p.  469;  see  Jenny  Lind  Co.  vs. 
Bower,  11  Cal.,  p.  195;  see  note  to  Sec.  1638,  ante,  and 
Code  of  Civil  Procedure,  Sees.  1861  and  1870,  Subd.  12. 
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Contracting  parties  have  the  power  to  define  the  words 
■^hich  they  use  in  the  contract,  and  if  the  agreed 
definitions  are  free  from  ambiguity  the  contract  will  be 
enforced  according  to  the  definition  thus  assigned. — 
Morrison  vs.Wilson,  30  Cal.,  p.  344.  And  it  will  be 
presumed,  nothing  to  the  contrary  appearing,  that  the 
same  meaning  was  intended  wherever  the  like  w^ords 
are  subsequently  used. — Saunders  vs.  Clark,  29  Cal.,  p. 
299.  The  grammatical  construction  is  not  always  to  be 
followed. — Hancock  vs.Watson,  18  Cal.,  p.  137. 

Technical         1646.     Technical  words  are  to  be  interpreted  as 

words.  ^ 

usually  understood  by  persons  in  tlie  j)rofes8ion  or  busi- 
ness to  which  they  relate,  unless  clearly  used  in  a  dif- 
ferent sense. 

Note.— Code  La.,  ?  1942;  Dana  vs.  Fiedler,  12  K. 
Y.,  p.  40.  This  is  another,  and  probably  a  better 
form  of  the  maxim,  that  **  technical  words  are  to  be 
taken  in  their  technical  sense." — See  "Worthington  vs. 
Gimson,  2  El.  &  El.,  p.  618;  6  Jur.  (N.  S.),  p.  1053.  A 
contrary  intentiou  will,  however,  prevail. — Taylor  vs. 
Caldwell,  3  Best  &  Sm.,  p.  832;  James  vs.  Plant,  4  Ad. 
&  El.,  p.  749;  see  Doe  d.  Hickman  vs.  Haslewood,  6 
id.,  p.  167;  Jenny  Lind  Co.  vs.  Bower,  11  Cal.,  p.  195; 
see  Reynolds  vs.  Jourdon,  5  Cal.,  p.  108;  see  Morrison 
vs.Wilson,  30  Cal.,  p.  344. 

Law  of  1 646.    A  contract  is  to  be  interpreted  according:  to 

place.  ^         ^      ^  *=* 

the  law  and  usage  of  the  place  where  it  is  to  be  per- 
fomaed;  or,  if  it  does  not  indicate  a  place  of  perform- 
ance, according  to  the  law  and  usage  of  the  place 
where  it  is  made. 

Note. — "Law  of  the  place  where  it  is  to  be  performed.*' 
Story  Confl.  Laws,  Sees.  270,  280;  Everett  vs.  Ven- 
dryes,  19  N.  Y.,  p.  436;  Curtis  vs.  Leavitt,  15  id.,  p.  9; 
Bowen  vs.  Newell,  13  id.,  p.  290;  Jacks  vs.  Nichols,  5 
id.,  p.  178;  Cutler  vs. Wright,  22  id.,  p.  480.  **  Wlicre 
it  is  made." — Story  Confl.  Laws,  Sec.  282;  Tliompson 
vs.  Ketcham,  8  Johns.,  p.  189;  Pomeroy  vs.  Ainsworth, 
22  Barb.,  p.  118, 130;  Curtis  vs.  Leavitt,  15  N.  Y.,  p.  9; 
Gibbs  vs.  Fremont,  9  Exch.,  p.  25;  Jenny  Lind  Co.  vs. 
Bower,  11  Cal.,  p.  195;  note  to  Sec.  1638. 

1647.    A  contract  may  be  explained  by  reference 
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to  the  circumstances  under  which  it  was  made,  and  Contracts 

'  explainod 

the  matter  to  which  it  relates.  svinc^"!^' 

Note. — **  Circumstances  under  which  it  was  made." 
Westcott  vs.  Thompson,  18  N.  Y.,  p.  363;  Blossom  vs. 
Griffin,  13  id.,  p.  569;  Moore  vs.  Meacham,  10  id.,  p. 
207;  Doolittle  vs.  Southworth,  3  Barb.,  p.  79;  Has- 
brook  vs.  Paddock,  1  id.,  p  635;  Turner  vs.  Evans,  2 
El.  &  Bl.,  p.  512;  see  Schenck  vs.  Campbell,  11  Abb. 
Pr.,  p.  292;  McNeil  vs.  Shirley,  33  Cal.,  p.  202;  Bran- 
nan  vs.  Mesick,  10  Cal.,  p.  95;  Hancock  vs.  Watson, 
18  Cal.,  p.  137;  note  to  Sec.  1639  and  cases  cited  therein. 
**  Matter  to  which  it  relates." — Peacock  vs.  N.  Y.  Life 
Ins.  Co.,  20  N.  Y.,  pp.  293,  296;  French  vs.  Carhart,  1 
id.,  p.  96;  Rex  vs.  Mashiter,  6  Ad.  &  EL,  p.  153;  1  Nev. 
&  P.,  p.  326. 

1 648.  However  broad  may  be  the  terms  of  a  con-  contract 
tract,  it  extends  only  to  those  things  concernins:  which  to  its 

'  J  &  43  evident 

it  appears  that  the  parties  intended  to  contract.  oW«^ 

Note.— Code  La.,  ?  1954;  Code  Napoleon,  §  1163; 
see  Piatt  vs.  Lott,  17  N.  Y.,  p.  478;  Lyall  vs.  Edwards, 
6  H.  <&  N.,  p.  337;  Jackson  vs.  Stackhouse,  1  Cow.,  p. 
122;  Rich  vs.  Lord,  18  Pick.,  p.  325;  Simons  vs.  John- 
son, 3  B.  &  Ad.,  p.  175;  Payler  vs.  Homersham,  4  M. 
&  Selw.,  p.  423;  see  Sec.  1639  and  note. 

1 649.  If  the  terms  of  a  promise  are  in  any  respect  intorpro- 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the  sense  in 
sense  in  which  tlie  promisor  believed,  at  the  time  of  gei™^'^ 
making  it,  that  the  promisee  understood  it.  rli^^^  ^ 

Note. — A  promise  is  interpreted  in  that  sense  in 
which  the  promisor  knew  the  promisee  understood  it. 
Accordingly,  where  the  vendor  of  land  promised  to 
execute  such  a  conveyance  as  he  had  received  from  his 
grantor,  which  he  said  was  a  warranty  deed — ^the  same 
in  fact  contiiining  only  a  covenant  against  the  acts  of 
the  grantor — the  purchaser,  although  he  saw  the  deed 
under  which  the  vendor  held,  understood  it  to  be,  and 
undersjtood  the  vendor  to  promise  a  deed  with  a  general 
warranty,  and  the  vendor  knew  that  such  was  his  un- 
derstanding; held^  that  the  vendor  was  bound  to  convey 
with  general  warranty. — Barlow  vs.  Scott,  24  N.  Y.,  p. 
40;  see  Mowatt  vs.  Londesborough,  3  El.  &  Bl.,  p.  307, 
per  Campbell,  C.  J.;  Wheelton  vs.  Hardisty,  8  id.,  p. 
284. 
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When  the  terms  of  promise  admit  of  more  senses 
than  one,  the  promise  is  to  be  performed  in  that  sense 
in  which  the  promisor  apprehended,  at  the  time  tliat 
the  promisee  received  it.  It  is  not  the  sense  in  which 
the  promisor  actually  intended  it  that  alwaj^s  governs 
the  interpretation  of  an  equivocal  promise,  because  at 
that  rate  you  might  excite  expectations  which  you 
never  meant,  nor  would  be  obliged  to  gratify.  Much 
less  is  it  in  the  sense  in  which  the  promisee  actually 
received  the  promise;  for,  according  to  that  rule,  you 
might  be  drawn  into  engagements  which  you  never  de- 
signed to  make.  It  must,  therefore,  be  the  sense  (for 
there  is  no  other  remaining)  in  which  the  promisor  be- 
lieved the  promisee  accepted  his  promise.  This  will  not 
differ  from  the  actual  intention  of  the  promisor,  when 
the  promise  is  given  without  collusion  or  reserve;  but 
we  put  the  rule  in  the  close  form,  to  exclude  evasion  in 
cases  in  which  the  popular  meaning  of  a  phrase  and 
the  strict  grammatical  construction  of  the  words  differ; 
or,  in  general,  wherever  the  promisor  attempts  to  make 
his  escape  through  some  ambiguity  in  the  expressions 
which  he  used. 

**  Temures  promised  the  garrison  of  Sebastia  that  if 
they  would  surrender  no  blood  shoUld  he  shed.  The 
garrison  surrendered  and  Temures  buried  them  all 
alive.  Now,  Temures  fulfilled  the  promise  in  one 
sense,  and  in  the  same,  too,  in  which  he  intended  it  at 
the  time,  but  not  in  the  sense  in  which  the  gamson  of 
Sebastia  actually  received  it,  nor  in  the  sense  in  which 
Temures  himself  knew  that  the  garrison  received  it; 
which  last  sense,  according  to  our  rule,  wa«  the  sense 
in  which  he  was  in  conscience  bound  to  have  performed 
it.  ♦  ♦  ♦  ♦  From  the  principal  *that 
the  obligation  of  a  promisor  is  to  be  measured  by  the 
expectation  which  the  promisor  anyhow  voluntarily 
and  knowingly  excites,  results  a  rule  which  govema 
the  construction  of  all  contracts,  and  is  capable,  from 
its  simplicity,  of  being  applied  with  great  care  and  cer- 
tainty, viz. :  thcU  whatever  is  expected  by  one  side  and 
known  to  be  so  expected  by  the  other ^  is  to  be  deemed 
apart  or  conditioti  of  the  cmitractJ'  ** — Paley^s  Moral 
Philosophy,  pp.  85,  97;  see  Code  of  Civil  Procedure, 
Sec.  1864. 

Particular        1650.     Particular  clauses  of  a  contract  are  subor- 

clause  sub- 
ordinate to    dinate  to  its  sceneral  intent. 

preneral  *-* 

^^^^^  NoTK.— Decker  vs.  Pumiss,  14  N.  Y.,  p.  615;  Kelley 

vs.  Upton,  5  Duer,  p.  340;  London  Gaslight  Co.  vs. 
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Chelsea,  8  C.  B.  (N.  S.)»  p.  215;  see  Kin^r  vs.  Cann, 
3  M.  &  W.,  p.  843;  Blen  vs.  B.  R.  and  Auburn  W. 
and  Mining  Co.,  15  Cal.,  p.  96.  O  and  D  entered  into 
a  written  contract,  by  which  O  was  to  erect  a  building 
fbr  D,  and  £>  was  to  pay  him  certain  amounts  in 
installments  as  the  building  progressed,  and  at  its 
completion,  for  the  balance  due,  O  was  "to  take  D's 
note,  to  bear  interest  at  the  rate  of  two  per  cent,  and 
payable  twelve  months  after  date,  or  before,  if  D 
wishes  to  do  so,'*  Held :  that  the  words  "  i/  D  tvishes 
to  do  soj**  related  to  the  time  when  the  note  should  be 
payable,  and  do  not  mean  that  he  had  the  option  of 
giving  his  note  or  not. — O'Connor  vs.  Dingley,  26 
Cal.,  p.  11. 

1651.  "Where   a   contract  is   partly   written   and  Contract, 

partly 

partly  printed,  or  where  part  of  it  is  written  or  printed  written  and 
under  the  special  directions  of  the  parties,  and  with  a  panted, 
special  view  to  their  intention,  and  the  remainder  is 
copied  jfrom  a  form  originally  prepared  without  special 
reference  to  the  particular  parties  and  the  particular 
contract  in  question,  the  written  parts  control  the 
printed  parts,  and  the  parts  which  are  purely  original 
control  those  which  are  copied  from  a  form.  And  if 
the  two  are  absolutely  repugnant,  the  latter  must  be 
so  far  disregarded. 

NoTK.— "  Written  parts  control  the  printed  parts." 
Harper  vs.  N.  Y.  City  Ins.  Co.,  22  N.  Y.,  p.  444; 
Harper  vs.  Albany  Ins.  Co.,  17  id.,  p.  198;  Woodruff 
vs.  Coml.  Mut.  Ins.  Co.,  2  Hilt.,  p.  122;  see  People  vs. 
Saxton,  22  N.  Y.,  p.  309.  "  The  parts  which  are  origi- 
nal control  those  which  are  copied  from  a  form.'*  This 
is  the  real  principle  of  the  foregoing  decisions.  Print- 
ing is  only  evidence  that  the  contract  was  partly  formal 
and  partly  original. 

1652.  Repugnancy  in  a  contract  must  be  recon-  Repugnan- 
ciled,  if  possible,  by  such  an  interpretation  as  will  give  reconciled, 
some  effect  to  the  repugnant  clauses,  subordinate  to 

the  general  intent  and  purpose  of  the  whole  contract. 

Note. — **  Giving  some  effect  to  repugnant  clauses." 
Code  La.,  i  1940;  Ward  vs.  Whitney,  8  N.  Y.,  p.  446. 
But  it  must  **  subordinate  to  the  general  intent  of  the 
whole  contract." — Casler  vs.  Conn.  Ins.  Co.,  22  N.  Y., 
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IncoDRist- 
ent  words 
r^octed. 


Words  to 

bo  tit  ken 

most 

strongly 

against 

whom. 


p.  425;  see  Harper  vs.  N.  Y.  City  Ins.  Co.,  id.,  p.  441; 
see  Saunders  vs.  Clark,  29  Cal.,  p.  299. 

1663.  Words  in  a  contract  which  are  wholly  in- 
consistent with  its  nature,  or  with  the  main  intention 
of  the  parties,  are  to  be  rejected. 

Note. — "Words  inconsistent  with  its  nature." — Mills 
vs.  Wright,  1  Freem.,  p.  247;  Simpson  vs.  Vaughan, 
2  Atk.,  p.  32;  Vernon  vs.  Alsop,  T.  Raym.,  p.  68; 
Story  Cont.,  Sees.  635,  636,  660;  Stockton  vs.  Turner, 
7  J.  J.  Marsh,  p.  192;  see  Buck  vs.  Burk,  18  N.  Y.,  p- 
337.  **  Or  with  the  intention  of  the  parties.'* — Dallman 
vs.  King,  4  Bing.  N.  C,  p.  105;  see  Rex  vs.  Ermin- 
ster,  6  Ad.  &  El.,  p.  598. 

1654.  In  cases  of  uncertainty  not  removed  by  the 
preceding  rules,  the  language  of  a  contract  should  be 
interpreted  most  strongly  against  the  party  who  caused 
the  uncertainty  to  exist.  The  promisor  is  presumed 
to  be  such  party;  except  in  a  contract  between  a  pub- 
lic officer  or  body,  as  such,  and  a  private  party,  in 
which  it  is  presumed  that  all  uncertainty  was  caused 
by  the  private  party. 

Note. — "Not  removed  by  the  preceding  rules." 
This  rule  is  to  be  resorted  to  only  when  all  others  fail. — 
Hargreave  vs.  Smee,  6  Bing.,  p.  244;  Chit.  Cont.  (4th 
ed.},  p.  95;  see  Browning  vs.  Wright,  2  Bos.  &  Pul.,  p. 
22;  Barton  vs.  Fitzgerald,  15  East.,  p.  546.  "  Against 
the  party  causing  the  uncertainty." — Code  La.,  §5 
1952, 1953;  sec  Harper  vs.  N.  Y.  City  Ins.  Co.,  22  N. 
Y.,  p.  441;  Marvin  vs.  Stone,  2  Cow.,  p.  781.  For  the 
proper  limits  to  the  use  of  the  word  **  ambiguity,"  see 
Ashworth  vs.  Mounsey,  9  Exch.,  p.  186.  "  Promisor 
presumed  to  be  such  party." — See  Rindge  vs.  Judson, 
24  N.  Y.,  p.  64;  Braunstein  vs.  Accidental  Death  Ins. 
Co.,  1  Best  &  Smith,  pp.  782,  799;  Richards  vs.  War- 
ring, 39  Barb,  p.  42.  "Contracts  between  public 
officers  and  private  persons." — Stourbridge  Canal  Co. 
vs.  Wheelcy,  2  B.  &  Ad.,  p.  792;  Priestley  vs.  Foulds, 
2  Man.  &  Gr.,  p.  194;  Jackson  vs.  Reeves,  3  Caines,  pp. 
293,  303;  Blakemoro  vs.  Glamorgan  Canal  Co.,  1  M3'l. 

6  K.,  pp.  154,  162;  Hull  Dock  Co.  vs.  La  Marche,  8 
B.  &  C,  pp.  42,  52;  Leeds  &  Liv.  Canal  Co.  vs.  Hust- 
ler, 1  id.,  p.  424;  Parker  vs.  Gt.  Western  Railw.  Co., 

7  M.  &  G.,  pp.  253,  288;  Barrett  vs.  Stockton,  etc., 
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Railw.  Co.,  2  id.,  p.  134;  Gildart  vs.  Gladstone,  11 
East.,  pp.  675,  685;  see  Mohawk  Bridge  Go.  vs.  Utica 
&  Schen.  R.  R.  Co.,  6  Paige,  p.  554.  ^ 

1655.     Stipulations  which  are.  necessary  to  make  a  Reasonable 
contract  reasonable,  or  conformable  to  usage,  are  im-  tions,  whea 
plied,  in  re8i)ect  to  matters  concerning  which  the  con- 
tract manifests  no  contrary  intention. 

Note. — "Stipulations  implied  to  make  a  contract 
reasonable." — Jones  vs.  Gibbons,  8  £xch.,  p.  922;  Buck 
vs.  Burk,  18  N.  Y.,  p.  337;  see  Thomas  vs.  Fleury,  26 
N.  Y.,  p.  26.  "  Or  conformable  to  usage." — Field  vs. 
Lelean,  6  H.  &  N.,  p.  617;  Pollock  vs.  Stables,  12  Q. 
B.,  p.  765;  Bayiiffe  vs.  Butterworth,  1  Exch.,  p.  425; 
Sy^rs  vs.  Jonas,  2  id.,  p.  116;  Hutton  vs.  Warren,  1  M. 
&  W.,  p.  475;  Humfrey  vs.  Dale,  7  E.  &  B.,  p.  286; 
Dale  vs.  Humfrey,  El.  B.  &  El.,  p.  1004;  Brown  vs. 
Byrne,  3  E.  &  B.,  p.  703.  "  Where  no  contrary  inten- 
tion is  manifested." — Mutual  Ins.  Co.  vs.  Hone,  2  N. 
Y.,  p.  241;  Vail  vs.  Rice,  5  id.,  p.  155;  Hutton  vs. 
Warren,  1  M.  &  W.,  p.  475;  see  Suse  vs.  Pompe,  8  C. 
B.  (N.  S.),  p.  538.  A  stipulation  which  is  clearly  in 
accordance  with  the  intention  of  the  parties  must  be 
enforced,  though  over  so  unreasonable. — Stadhard  vs. 
Lee,  3  Best  &  Sm.,  p.  364.  A  stipulation  which  cannot 
be  misunderstood — e.  g.,  for  the  payment  of  a  certain 
sum  of  money — cannot  be  modified  by  proof  of  a  usage 
to  accept  a  smaller  sum  in  satisfaction  .^^t.  Nicholas 
Ins.  Co.  vs.  Mercantile  Ins.  Co.,  5  Bosw.,  p.  246.  See 
note  to  Sees.  1643,  ante,  and  1625. 

1666.    All  things  that  in  law  or  usage  are  consid-  Neeessary 

-,  .       .  -I  «  incidents 

ered  as  incidental  to  a  contract,  or  as  necessaiy  to  carry  implied, 
it  into  effect,  are  implied  .therefrom,  unless  some  of 
thenb,  are  expressly  mentioned  therein,  when  all  other 
things  of  the  same  class  are  deemed  to  be  excluded. 

.  Note. — **  Things  necessary  implied  therefrom." — 
Code  Napoleon,  J  1160;  Lampman  vs.  Milks,  21  N.Y., 
p.  605;  Huttemeier  vs.  Albro,  18  id.,  p.  48;  Kelsey  vs. 
Durkee,  33  Barb.,  p.  410.  "Some  being  mentioned, 
others  of  the  same  class  excluded.*' — Co.  Litt.,  p.  210a; 
Hare  vs.  Horton,  5  B.  &  Ad.,  p.  715;  Bex  vs.  Sedgley, 
2  id.,  p.  65;  Line  vs.  Stephenson,  4  Bing.  N.  C,  p.  678; 
5  id.,  p.  183;  Cook  vs.  Jennings,  7  T.  B.,  p.  381. 
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Time  of  1 657.     If  no  time  is  specified  for  the  performance 

perform-  ^  * 

oonuaot.  ^^  ^^  ^^*  required  to  be  performed,  a  reasonable  time 
is  allowed.  If  the  act  is  in  its  nature  capable  of  being 
done  instantly — as,  for  example,  if  it  consists  in  the 
payment  of  money  only — it  must  be  performed  imme- 
diately upon  the  thing  to  be  done  being  exactly  ascer- 
tained. 

NoTK. — "  No  time  being  specified,  a  reasonable  time 
allowed.*'— Atwood  vs.  Emery,  1  C.  B.  (N.  S.),  p.  110; 
Hoggins  vs.  Gordon,  3  Q.  B.,  p.  466;  Sansom  vs. 
Rhodes,  6  Bing.  N.  C,  p.  261;  8  Scott,  p.  244;  Stavart 
vs.  Eastwood,  11  M.  &  W.,  p.  197;  see  Thomas  vs. 
Dickinson,  12  N.  Y.,  p.  369;  Terwilliger  vs.  Knapp,  2 
E.  D.  Smith,  p.  86.  No  more  than  a  reasonable  time 
is  allowed. — See  Cross  vs.  Beard,  26  N.  Y.,  p.  85. 
"When  capable  of  being  performed  instantly." — Van 
Boskerck  vs.  Mott,  N.  Y.  Sup.  Ct.,  1864;  Des  Arts  vs. 
Leggett,  16  N.  Y.,  p.  588.  "Payment  of  money/' 
Lake  Ontario  R.  R.  vs.  Mason,  16  N.  Y.,  p.  451;  Purdy 
vs.  Philips,  11  N.  Y.,  p.  406;  Wright  vs.  Whiting,  40 
Barb.,  p.  235;  Thompson  vs.  Ketcham,  8  Johns.,  p. 
189;  Gibbs  vs.  Southam,  5  B.  &  Ad.,  p.  911.  "Im- 
mediately upon  the  thing  to  be  done  being  exactly 
apcertained." — Penn,  Coal  Co.  vs.  Del.  and  Hudson 
Canal  Co.,  29  Barb.,  p.  589;  affirmed  in  Court  of  Ap- 
peals. 

Ti«f,wheB       1658.    Time  is  never  considered  as  of  the  essence 

•f  etsenoe. 

of  a  contract,  unless  by  its  terms  expressly  so  provided. 

Note. — This  provision  is  new.  The  law  heretofore 
upon  the  subject  is  involved  in  so  much  difficulty  that 
it  seems  best  to  adopt  this  more  stringent  rule.  See 
Story  Eq.  Jur.  (Rediield's  ed.),  Sec.  776,  and  notes; 
also,  Sees.  777,  atid  777a,  and  notes  and  cases  cited. 

When  joint       1669.    Where  all  the  parties  who  unite  in  a  prom- 

and  several    ,  .  ^^         m.     n  .^.  •  j        x- 

ise  receive  some  beneiit  from  the  consideration, 
whether  past  or  present,  their  promise  is  presumed  to 
be  joint  and  several. 

Note. — In  cases  of  a  joint  note  given  upon  a  joint 
loan  of  money,  or  a  joint  liability  of  any  kind,  it  will 
be  presumed  it  was  intended  that  the  note  should  be 
several  as  well  as  joint;  and  effect  will  be  given  accord- 
ing to.  that  intention. — ^Yorks  vs.  Peck,  14  Barb.,  p. 
644.    But  where  one  maker  (deceased)  was  a  mere 
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surety,  such  a  presumption  will  not  be  indulged.  The 
responsibility  will  not,  in  such  a  case,  be  extended, 
without  proof  of  an  express  agreement. — Id.;  see,  also, 
Hunt  vs.  Bousmanier,  8  Wheat.,  p.  164. 

1660.  A  promise,  made  in  the  singular  number,  Same, 
but  executed  by  several  persons,  is  presumed  to  be 
joint  and  several. 

Note. — Van  Alstyne  vs.  Van.  Slyck,  10  Barb.,  p. 
383.  A  promissory  note,  "  I  promise  to  pay,"  in  due 
form,  signed  by  two  persons,  held  to  be  a  joint  and 
several  note. — Hemmenway  vs.  Stone,  7  Mass.,  p.  58. 

1661.  An  executed  contract  is  one,  the  object  of  Executed 
which  is  fully  performed.    All  others  are  executory,      executory 

oontraotSt 
Note. — ^An  executory  contract  is  one  in  which  a  ""»***• 

party  binds  himself  to  do  or  not  to  do  a  particular 

thing.    A  contract  executed  is  one  in  which  the  object 

of  contract  is  performed;  and  this,  says  Blackstone, 

differs  in  nothing  fW)m  a  grant.    A  contract  executed, 

as  well  as  one  which  is  executoiy,  contains  obligations 

binding  on  the  parties.    A  grant,  in  its  own  nature, 

amounts  to  an  extinguishment  of  the  right  of  the 

grantor,  and  implies  a  contract  not  to  reassert  that 

right. — Fletcher  vs.  Peck,  6  Cranch,  p.  136. 


TITLE  IV. 

UNLAWFUL  CONTRACTS, 

Section  1867.  What  is  unlawful. 

1668.  Certain  contracts  unlawful. 

1669.  Penalties  void. 

1670.  Contract  fixing  damages,  void. 

1671.  Exception. 

1672.  Restraints  upon  legal  proceedings. 

1673.  Contract  in  restraint  of  trade,  void. 

1674.  Exception  in  favor  of  sale  of  good  will. 

1675.  Exception  in  favor  of  partnership  arrangements. 

1676.  Contract  in  restraint  of  marriage,  void. 

1667.     That  is  not  lawful  which  is:         ,  Whatu 

1.  Contrary  to  an  express  provision  of  law;  unlawful. 
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Ssme.  2.  Contrary  to  the  policy  of  express  law,  though  not 

expressly  prohibited;  or, 

3.  Otherwise  contrary  to  good  morals. 

Note. — l^bd.  1. — The  law  makes  no  distinction  in 
this  respect  between  malum  prohibitum  and  mcUum  in 
8€. — Pennington  vs.  Townsend,  7  Wend.,  p.  276;  Lea- 
vitt  vs.  Palmer,  3  N.  Y.,  p.  19;  De  Groot  vs.Van  Duzer, 
20  Wend.,  p.  390;  Pratt  vs.  Adams,  7  Paige,  p.  653; 
Seneca  Co.  Bk.  vs.  Lamb,  p.  26  Barb.,  p.  595. 

Subd,  2.— Bell  vs.  Leggett,  7  N.  Y.,  pp.  176, 181;  Gray 
vs.  Hook,  4  N.  Y.,  p.  449.  There  is  no  difference 
in  principle  between  a  contract  to  keep  a  witness 
for  the  Government  out  of  the  way  and  an  agreement 
to  suppress  and  get  from  the  archives  or  offices  of  the 
Government  a  deposition,  a  knowledge  of  which  may 
be  important  to  the  Government,  and  such  contracts 
would  be  void  as  against  public  policy. — Valentine  vs. 
Stewart,  15  Cal.,  p.  387.  Any  agreement  as  to  Gov- 
ernment contracts  which  tends  to  deprive  the  Govern- 
ment of  the  advantage  of  competition  in  the  bidding  is 
void. — Swan  vs.  Chorpenning,  20  Cal.,  p.  182.  A  con- 
tract by  a  public  officer,  which  interferes  with  the  un- 
biased discharge  of  his  duty,  is  void. — See  Spence  vs. 
Harvey,  22  Cal.,  p.  336. 

Subd.  3.— Lady  Cox's  Case,  3  Peere  Wms.,  p.  339; 
Walker  vs.  Perkifts,  3  Burr.,  p.  1568;  Gray  vs.  Mat- 
thias, 6  Ves.,  p.  291;  see  Trovinger  vs.  McBumey,  5 
Cow.,  p.  253;  Wait  vs.  Day,  4  Den.,  p.  446.  The  law 
does  not  avoid  acts  merely  dishonorable  or  discredita- 
ble.— Moore  vs.  Bemington,  34  Barb.,  p.  427. 

Certain  1668.    All  Contracts  which  have  for  their  object, 

uniawfuL  directly  or  indirectly,  to  exempt  any  one  fipom  respon- 
sibility for  his  own  fraud,  or  willful  injury  to  the  per- 
son or  property  of  another,  or  violation  of  law,  whether 
willful  or  negligent,  are  against  the  policy  of  the  law. 

Note.— See  Smith  vs.  N.  Y.  Central  R.  R.,  24  N.  Y., 
p.  222;  Perkins  vs.  Same,  id.,  p.  213.  Where  A  was  em- 
ployed to  superintend  building  a  structure  of  which  he 
was  one  of  the  contractors;  held^  that  it  was  not  compe- 
tent to  plead  that  it  was  against  public  policy  that  he 
should  occupy  two  positions,  of  which  the  interests 
were  in  conflict,  as  a  defense  to  an  action  brought  by 
him  for  services  as  superintendent. — Shaw  vs.  Andrews, 
9  Cal.,  p.  73.  An  agreement  between  a  judgment 
creditor  and  one  claiming  an  interest  in  the  thing  about 
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to  be  soldi  under  an  execution  against  a  third  person, 
that  neither  shall  bid  against  the  other,  but  that  the 
claimant  may  and  shall  buy  in  the  property,  is  void  as 
against  public  policy  .—Packard  vs.  Bird,  40  Cal. ,  p.  378. 

m 

1 669.  Penalties  imposed  by  contract  for  any  non-  PenaitieB 
performance  thereof,  are  void.     But  this  section  does 

not  render  void  such  bonds  or  obligations,  penal  in 
form,  as  have  heretofore  been  commonly  used;  it 
merely  rejects  and  avoids  the  penal  clauses. 

Note. — A  sum  specifically  named  in  a  written  agree- 
ment "  as  liquidated  damages,"  in  case  either  party 
should  fail  to  perform  the  contract,  must  nevertheless 
be  construed  as  a  penalty  where,  upon  the  face  of  the 
instrument,  it  appears  that  such  a  sum  will  necessarily 
be  an  inadequate  compensation  for  the  breach  of  some 
of  the  provisions,  and  more  than  enough  for  the  breach 
of  others. — Lampman  vs.  Cochran,  16  N.  Y.,  p.  275. 
See  Dennis  vs.  Cummins,  8  Johns.  Cas.,  p.  297;  Spear 
vs.  Smith,  1  Den.,  p.  464;  Richards  vs.  Edick,  17  Barb., 
p.  260;  Mills  vs.  Fox,  4  E.  D.  Smith,  p.  220;  Beale  vs. 
Hayes,  5  Sandf.,  p.  640. 

1670.  Every  contract   by  which  the   amount  of  contract 
damage  to  be  paid,  or  othef  compensation  to  be  made,  ag6s,*voiii" 
for  a  breach  of  an  obligation,  is  determined  in  antici- 
pation thereof  is  to  that  extent  void,  except  as  ex- 
pressly provided  in  the  next  section. 

1671.  The  parties  to  a  contract  may  agree  therein  Exception, 
upon  an  amount  which  shall  be  presumed  to  be  the 
amount  of  damage  sustained  by  a  breach  thereof^ 
when,  from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the  actual 
damage. 

Note. — Where  S  sold  to  R  his  butcher  shop,  tools, 
etc.,  at  Suisun,  and  in  his  contract  of  sale  entered  into 
this  covenant  with  R:  **  I  also  bind  myself,  in  the  sum 
of  five  hundred  dollars,  to  said  R,  not  to  f^o  into  the 
butchering  business  in  said  Suisun  without  the  consent 
of  said  R,  in  any  manner  whatever,"  it  was  held  that 
the  live  hundred  dollars  mentioned  in  the  covenant  were 
to  be  regarded  as  "liquidated  damages,"  and  not  as  a 
penalty. — Streeter  vs.  Rush,  25  Cal.,  p.  67.  See,  also, 
Cal.  Steam  Nav.  Co.  vs.  Wright,  6  Cal.,  p.  258,  and 
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Fish  vs.  Fowler,  10  Cal.,  p.  512.  The  use  of  the 
phrase  "liquidated  damages''  leads  frequently  to  an 
evasion  of  the  law  in  respect  to  penalties.  The  Courts, 
not  venturing  to  declare  such  contracts  void,  con- 
stantly  discourage  them.  They  are  oppressive  and  un- 
conscientious, except  in  the  cases  permitted  above,  and 
ought  not  to  be  allowed.  The  restrictions  imposed  by 
this  section  are,  however,  new.  See  Bagley  vs.  Ped- 
die,  16  K.  Y.,  p.  469.  See,  also,  cases  cited  in  note  to 
Sec.  1668. 

Rwtraiotfl        1672.     Ever\'   stipulation   or  condition   in  a  coii- 

npon  legal  "  ^ 

g2«««d-  tract,  by  which  any  party  thereto  is  restricted  from 
enforcing  his  rights  under  the  contract  by  the  usual 
legal  proceedings  in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus  enforce  his 
rights,  is  void. 

Note. — The  first  part  of  this  section  is  acknowledged 
law.  A  covenant  in  a  contract,  not  to  sue  for  a  breach 
thereof,  is  void.  The  latter  provision  is  new.  The 
question  involved  has  been  variously  decided  in  differ- 
ent tribunals,  with  a  preponderance  of  opinion  in  fiivor 
of  the  right  to  limit  the  time  of  commencing  actions, 
as  a  matter  of  law,  but  with  frequent  disapprobation  of 
the  practice.  In  support  of  the  right,  see  FuUam  vs. 
New  York  Insurance  Co.,  7  Gray,  p.  6;  Brown  vj. 
Boger  Williams  Insurance  Co.,  5  R.  I.,  p.  394;  North- 
western Insurance  Co.  vs.  Phoenix  O.  &  C.  Co.,  31 
Penn.  St.,  p.  448;  Portage  Insurance  Co.  vs.  West,  6 
Ohio  St.,  p.  599;  Wilson  vs.  ^tna  Insurance  Co.,  27 
Verm.,  p.  99;  also,  Ames  vs.  New  York  Insurance 
Co.,  14  N.  Y.,  p.  266.  Against  it,  see  Eagle  Insurance 
Co.  vs.  Lafayette  Insurance  Co.,  9  Ind.,  p.  448; 
French  vs.  Lafayette  Ins.  Co.,  5  McLean,  p.  461. 
The  law  itself,  and  the  law  alone,  should  regulate  tbe 
limitations  of  actions. 

Oontraotin       1673.     Every  contract  hy  which  any  one  is  re- 
trade,  void,  strained  from  exercising  a  lawful  profession,  trade,  or 
business  of  any  kind,  otherwise  than  is  provided  by 
the  next  two  sections,  is  to  that  extent  void. 

Note. — Contracts  in  restraint  of  trade  have  been 
allowed  by  modem  decisions  to  a  very  dangerous  ex- 
tent. In  Dunlop  vs.  Gregory,  10  N.  Y.,  p.  241,  a  con- 
tract not  to  run  a  certain  steamboat  above  Saugerties, 
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on  the  Hudson,  was  enforced,  although  there  wag  no 
sale  of  a  good  will,  nor  any  circumstance  to  justify  the 
contract,  except  that  it  was  made  upon  a  sale  of  a 
vessel  by  an  association  of  persons  who  had  previously 
used  ;it  to  run  above  Saugerties,  and  wished  to  avoid 
competition.  In  the  case  of  Oal.  Steam.  Nav.  Co.  vs. 
Wright,  6  Gal.,  p.  258,  it  was  held  that  a  contract  not 
to  run  boats  on  a  certain  line  of  travel  was  not  void,  as 
being  against  public  policy  and  in  restraint  of  trade, 
when  a  consideration  was  paid  therefor.  In  such  a 
case  the  doctrine  was  said  to  be  that  there  must  not 
only  be  a  consideration  for  the  contract,  but  there  must 
be  some  good  reason  for  entering  into  it;  and  it  must 
impose  no  restraint  upon  one  party  which  is  not  bene* 
ficial  to  the  other.  It  was  held  that  such  a  contract 
gave  no  monopoly,  giving  an  exclusive  enjoyment  of 
the  business  only  as  against  a  single  individual,  while 
all  the  world  beside  was  lett  at  full  liberty  to  enter 
upon  the  same  enterprise.  Yet  this  is  a  contract  re- 
straining an  individual  from  exercising  a  lawful  trade. 
By  the  terms  of  this  section,  and  by  the  following  sec- 
tion, the  restraint  imposed  would  seem  to  be  obliged  to 
be  limited  to  a  specified  county;  and  to  thife  effect, 
also,  are  the  cases  of  Wright  vs.  Byder,  36  Gal.,  p.  842, 
and  Moore  vs.  Bonnet,  40  Gal.,  p.  251.  In  Whittaker 
vs.  Howe,  3  Beav.,  p.  387,  a  contract  not  to  practice  law 
anywhere  in  England  was  specifically  enforced.  Such 
a  contract  manifestly  tends  to  enforce  idleness,  and 
deprives  the  State  of  the  services  of  its  citizens. 

1674.  One  who  sells  the  ffood  will  of  a  business  Ezeeptioa 

^  in  favor  •f 

may  agree  with  the  buyer  to  refrain  from  carrying  on  ^i«  ^t—^ 
a  similar  business  within  a  specified  county,  city,  or  a 
part  thereof^  so  long  as  the  buyer,  or  any  person  de- 
riving title  to  the  good  will  from  him,  carries  on  a 
like  business  therein. 

Note. — The  district  within  which  a  party  may  ex- 
clude himself  from  carrying  on  business  should  be 
accurately  defined  by  law.  And  no  one  should  be 
allowed  to  prevent  another  from  carrying  on  a  business 
unless  he  himself  provides  the  public  with  the  same 
advantages  in  the  same  county  or  city,  or  part  thereof. — 
Moore  vs.  Bonnet,  40  Gal.,  p.  251;  Wright  vs.  Ryder, 
36  Gal.,  p.  342.  ^ 

1675.  Partners  may,  upon  or  in  anticipation  of  a 
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Exception    dissolutioii  uf  the  partnership,  agree*  that  none  of  them 
anraSff"'*^'^  wiU  cany  on  a  similar  business  within  the  same  city 
menu.         ^^  town  whcre  the  partnership  business  has  been  trans- 
acted, or  within  a  specified  part  thereof. 

Note. — An  agreement  of  this  description,  operating 
equally  upon  all  the  partners,  gives  to  all  an  opportu- 
nity to  start  anew  in  business  upon  equal  term*.  In 
such  cases,  an  agreement  excluding  them  all  from  the 
county  would  have  been  too  broad.  It  may  even  be 
doubted  whether  **  ward  "  should  not  have  been  substi- 
tuted for  **  city  "  in  the  text. 

Contract  in       1676.     Everv  Contract  in  restraint  of  the  marriage 

restraint  of  *'  _  ^  ^ 

votdT**^'     of  any  person,  other  than  a  minor,  is  void. 

NoTK. — Contracts  in  general  restraint  of  marriage 
are  ceilainly  void. — Lowe  vs.  Peers,  4  Burr,  2225; 
Hartley  vs.  Rice,  10  East.,  p.  22;  Baker  vs.  White,  2 
Verm.,  p.  215;  Sterling  vs.  Sinnickson,  2  South.,  p. 
756;  see  Conrad  vs.  Williams,  6  Hill,  p.  444.  Perhaps 
a  contract  simply  in  restraint  of  remarriage  of  the  wife 
of  one  of  the  parties  would  heretofore  have  been  held 
valid  in  analogy  to  the  rule  concerning  wills,  but  expe- 
rience has  shown  that  such  stipulations  tend  to  im- 
morality. Restraints  upon  the  mamage  of  minors  are 
perhaps  sometimes  promotive  of  prudence,  without 
being  burdensome.  For  a  discussion  of  this  subject  s-ec 
note  to  Sec.  710,  ante. 


TITLE  V. 

EXTINCTION  OF  CONTRACTS. 

Chapter    I.  Contracts,  hoiv  Extinguished, 
II.  Rescission. 
in.  Alteration  and  Cancellation. 


CHArTER  I. 

CONTRACTS,   HOW  EXTINGUISHED. 
Section  1682.  Contract,  how  extinguished. 
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1682.    A  contfact  may  be  extinguished  in  like  Contract, 

°  how  oxtin- 

manner  with  any  other  obligation,  and  also  in  the  firaished. 
manner  prescribed  by  this  Title. 

NoTE.~See  Title  IV  of  Part  I  of  this  Division. 


CHAPTER  II. 

KESCISSION. 


Section  1688.  Kescission  extinguishes  contract. 

1689.  When  party  may  rescind. 

1690.  When  stipulations  against  right  to  rescind  do  not 

defeat  it. 

1691.  Rescission ,  how  effected. 

1 688.     A  contract  is  extinguished  by  its  rescission.  Rescission 

extin- 

NoTE. — An  offer  to  return  a  deed  does  not  revest  the  Biiishes 

«  contract. 

grantor  with  the  title,  nor  is  it  a  rescission,  or  offer  of 
rescission  of  tht?  contract. — Ahrens  vs.  Adler,  33  Cal., 
p.  608.  See  Article  on  Kopciasion,  as  adjudged  by  way 
of  specific  relief,  Sees.  3406,  3407,  and  3408,  post. 

1 680.     A  party  to  a  contract  may  rescind  the  same  when 

party  may 

in  the  following  cases  only:  rescind. 

1.  If  the  consent  of  the  party  rescinding,  or  of  any 
party  jointly  contracting  with  him,  was  given  by  mis- 
take, or  obtained  through  duress,  menace,  fitiud,  or 
undue  influence,  exercised  by  or  with  the  connivance 
of  the  party  as  to  whom  he  rescinds,  or  of  any  other 
party  to  the  contract  jointly  interested  with  such  party; 

2.  If^  through  the  fault  of  the  party  as  to  whom  he 
rescinds,  the  consideration  for  his  obligation  fails,  in 
whole  or  in  part; 

3.  If  such  consideration  becomes  entirely  void  from 
any  cause; 

4.  If  such  consideration,  before  it  is  rendered  to 
him,  fails  in  a  material  respect,  from  any  cause;  or, 

6.  By  consent  of  all  the  other  parties. 

64 
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Note. — Subd,  1. — "  If  consent  of  the  party  resdnding, 
or  of  any  party  jointly  contracting  with  him.'*  It  is  of 
no  importance  whether  the  fiUse  representations  were 
made  to  both  the  parties  jointly  contracting,  or  only  one 
of  them.  A  joint  contract  to  pay  money  by  two  individ- 
uals, obtained  by  a  fraud  practiced  upon  one  of  them, 
is  void  as  to  both.  Even  where  the  contract  is  several, 
as  well  as  joint,  still,  if  one  is  compelled  to  pay  the 
whole,  he  has  his  remedy  against  the  other  for  contri- 
bution, and  if  deprived  of  this  remedy  through  the 
fraud  of  the  opposite  party,  he  cannot  be  holden. — City 
Bank  of  Columbus  vs.  Bruce,  17  N.  Y.,  p.  514. 

Subd.  2.—"  If,  through  the  fault  of  the  party  as  to 
whom  he  rescinds.*' — See  Sherman  vs.  White,  How. 
App.  Cas.,  p.  29;  Winter  vs.  Livingston,  13  Johns.,  p. 
64.  A  party  cannot  rescind  a  contract  on  account  of 
an  obstacle  to  its  completion  caused  by  his  own  fault. — 
Salmon  vs.  Hoflman,  2  Cal.,  p.  138;  see  Alvarez  vs. 
Brannan,  7  Cal.,  p.  503.  '*The  consideration  fails  in 
whole  or  in  part." — Petry  vs.  Christy,  19  Johns.,  p.  53; 
see  Duncan  vs.  Kdgerton,  6  Bosw.,  p.  36;  3iorange  vs. 
Morris,  34  Bai^.,  p.  311. 

Subd.  3. — "If  such  consideration  becomes  entirely 
void." — See  Harmon  vs.  Bird,  22  Wend.,  p.  113. 
Where  there  was  a  sale  of  an  improvement  on  a 
thrashing  machine,  and  a  note  given  for  the  payment 
thereof;  held,  that  subsequent  improvements  which 
rendered  the  former  improvement  useless,  did  not  im- 
peach the  consideration  of  the  note.  The  purchasers 
took  the  risk  of  any  new  discovery  which  should 
destroy  the  value  of  their  property.  "From  any 
cause." — Head  vs.  Stevens,  19  Wend.,  p.  411;  Cross 
vs.  Huntley,  13  id.,  p.  386;  Putnam  vs.  Westcott,  19 
Johns.,  p.  73;  Tappen  vs.  Van  Wagener,  3  Johns.,  p. 
465. 

Subd.  4. — Where,  upon  an  executory  contract  for  the 
delivery  of  goods  sold  for  payment  upon  such  delivery 
in  the  notes  of  a  third  party  who  becomes  insolvent 
between  the  time  of  the  contract  and  that  stipulated 
for  its  performance,  the  seller  is  not  bound  to  deliver 
upon  a  tender  of  the  notes  of  such  thiid  party,  even 
though  they  are  not  entirely  worthless. — Benedict  vs. 
Field,  16  N.  Y.,  p.  595.  Perhaps  this  rule  has  hereto- 
fore been  confined  to  executory  contracts. — See  Des 
Arts  vs.  Leggett,  16  N.  Y.,  pp.  582,  589. 

Subd.  5. — James  vs.  Cotton,  7  Bing.,  p.  266.  Such 
consent  is  implied  from  a  refusal  or  disability  on  the 
part  of  the  other  party  to  perform  on  his  part. — With- 
ers vs.  Reynolds,  2  B.  &  Ad.,  p.  882;  see  Fletcher  vs. 
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Button,  4  N.  T.,  p.  396;  Lawrence  vs.  Taylor,  5  Hill, 
p.  107;  Van  Benthuysen  vs.  Crasper,  8  Johns.,  p.  257; 
Prickett  vs.  Badger,  1  C.  B.  (N.  S.),  p.  296;  De  Ber- 
nardyvs.  Harding,  8  Exch.,  p.  822;  see,  also,  Froth- 
ingham  vs.  Jenkins,  1  Gal.,  p.  42. 

1690.  A  stipulation  that  errors  of  description  shall  when 

stipulations 

not  avoid  a  contract,  or  shall  be  the  subject  of  com-  *w*** 
pensation,  or  both,  does  not  take  away  the  right  of  ^0^^^^^? 
rescission  for  fraud,  nor  for  mistake,  where  such  mis-  '^' 
take  is  in  a  matter  essential  to  the  inducement  of  the 
contract,  and  is  not  capable  of  exact  and  entire  com- 
pensation. 

Note. — Robinson  vs.  Musgrave,  8  Carr.  &  P.»  P» 
469;  Dobell  vs.  Hutchinson,  3  Ad.  &  El.,  p.  855;  Sher- 
wood vs.  Bobbins,  3  Carr.  &  P.,  p.  339. 

1691.  Rescission,  when  not  effected  by  consent,  Reseission, 
can  he  accomplished  only  by  the  use,  on  the  part  of  effected, 
the  party  rescinding,  of  reasonable  diligence  to  com- 
ply with  the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the 
facts  which  entitle  him  to  rescind,  if  he  is  free  from 
duress,  menace,  undue  influence,  or  disability,  and  is 
aware  of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of 
value  which  he  has  received  from  him  under  the  con- 
tract; or  must  offer  to  restore  the  sanie,  upon  condi- 
tion that  such  party  shall  do  likewise,  unless  the  latter 
is  unable  or  positively  refuses  to  do  so. 

Note. — **  Seasonable  diligence." — Ladd  vs.  Moore, 
3  Sandf.,  p.  589. 

Subd.  1. — "Must  rescind  promptly." — Pratt  vs. 
Piske  &  Loring,  17  Cal.,  p.  380;  Fisher  vs.  Freden- 
hall,  21  Barb.,  p.  82;  VHieatou  vs.  Baker,  14  id.,  p. 
597;  M'Carty  vs.  Ely,  4  E.  D.  Smith,  p.  375;  Bosen- 
baum  vs.  Gunter,  3  id.,  p.  203;  Masson  vs.  Bovet,  1 
Denio,  p.  73;  Milner  vs.  Tucker,  1  Carr.  &  P.,  p.  15; 
see  Sweetman  vs.  Prince,  26  N.  T.,  p.  224.  This  is 
undoubtedly  the  common  law  rule.  But  the  rule  in 
equity  does  not  appear  to  have  been  so  strict.  The 
equitable  action  for  rescission  is  governed  by  rules 
stated  in  the  Fourth  Divi8U>n  of  this  Code.    **  Upon 
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discovering  the  facts  which  entitle  him  to  rescind.*' — 
So  long  as  he  is  ignorant  of  any  fact  material  to  his 
right  to  rescind,  the  lapse  of  time  is  immaterial. — Wall 
vs.  Cockerell,  10  H.  of  L.  Cas.,  p.  229;  and  see  cases 
ahove.  "  If  he  is  free  from  duress,  menace,  or  undue 
influence,  or  disability,  and  is  aware  of  his  right  to 
rescind." — So  long  as  the  undue  influence,  menace, 
etc.,  lasts,  the  lapse  of  time  is  not  regarded. — Sharp  vs. 
Leach,  8  Jur.  (N.  S.)  p.  1026;  31  Beav.,  p.  491.  And 
this  is  also  the  case  where  the  party  is  not  aware  of  his 
right  to  rescind. — Wood  vs.  Downes,  18  Ves.,  p.  123; 
Crowe  vs.  Ballard,  3  Bro.  C.  C,  p.  120;  1  Ves.,  p.  214; 
2  Cox,  p.  253;  Gowland  vs.  De  Faria,  17  Ves.,  p.  20; 
Morse  vs.  Boj^al,  12  id.,  p.  374;  Roche  vs.  O'Brien,  1 
Ball  &  B.,  pp.  338,  353;  Dunbar  vs.  Tredennick,  2  id., 
p,  316. 

SubfL  2. — "Must  restore  to  the  other  party  every- 
thing."—Miller  vs.  Stoen,  30  Cal.,  p.  402;  Goelth  vs. 
White,  35  Barb.,  p.  76;  Stevens  vs.  Hyde,  32  Barb.,  p. 
171;  Fisher  vs.  Fredenhall,  21  Barb.,  p.  82;  Wheaton 
vs.  Baker,  14  id.,  p.  600;  Matteawan  Co.  vs.  Bentley, 
13  id.,  p.  641;  Clarke  vs.  Dickson,  El.  Bl.  &  E.,  p.  148; 
Beed  vs.  Blandford,  2  You.  &  J.,  p.  278;  Hunt  vs. 
Silk,  5  East,  p.  449;  Fisher  vs.  Conant,  3  E.  D.  Smith, 
p.  199;  see  Nichols  vs.  Michael,  23  N.  Y.,  p.  272. 
**  Of  value." — The  note  of  the  adverse  party,  if  not  nego- 
tiated, is  valueless,  and  need  not  be  restored  to  him. 
Nichols  vs.  Michael,  23  N.  Y.,  pp.  267,  273;  Fraschie- 
ris  vs.  Henriques,  36  Barb.,  p.  276;  Nellis  vs.  Bradley, 
1  Sandf.,  p.  560;  and  so  is  the  note  of  an  insolvent 
third  person. — Hawkins  vs.  Appleby,  2  Sandf.,  p.  421. 
**  Received  under  the  contract." — Colville  vs.  Besly,  2 
Denio,  p.  139.  "Offer  to  restore." — Thornton  vs. 
Wynn,  12  Wheat.,  p.  193;  Sandford  vs.  Travers,  7 
Bosw.,  p.  498;  Buker  vs.  Robbins,  2  Denio,  p.  136; 
Hogan  vs.  Weyer,  5  Hill,  p.  389.  •*  Unless  the  latter 
is  unable." — Masson  vs.  Bovet,  1  Denio,  p.  69;  Ladd 
vs.  Moore,  3  Sandf.,  p.  589.  He  must  rescind  the  con- 
tract in  totOj  and  thus  place  the  party  in  the  position 
he  was  in  before  the  sale. — Wheaton  vs.  Baker,  14 
Barb.,  p.  594,  and  cases  cited;  see  Miller  vs.  Steen,  30 
Cal.,  p.  402. 

A  rescission  of  the  contract  may  be  granted  upon  the 
allegation  of  insolvency  of  the  grantor,  and  his  inability 
to  respond  in  damages  to  an  action  upon  the  covenant, 
a  permanent  outstanding  title  in  another,  and  an  offer 
to  redeliver  )x>ssession  and  account  for  the  rents  and 
profits. — Norton  vs.  Jackson,  5  Cal.,  p.  262.  It  was 
held  that  where  a  party  seeks  the  rescission  of  an  cxe- 
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cuted  contract  for  the  sale  of  land  on  the  ground  of  a 
false  suggestion,  it  must  appear  that  the  misrepresenta- 
tion complained  of  was  as  to  a  material  fact  by  which 
the  party  was  induced  to  make  the  contract  to  his 
injury,  and  in  relation  to  which  he  placed  confidence  in 
the  other  by  reason  of  his  not  having  the  means  of 
knowledge  within  his  own  reach.  A  naked  misrepre- 
sentation, or  a  suppression  of  facts,  however  wrong  in 
point  of  morals,  unaccompanied  by  actual  damage, 
does  not  afford  ground  for  the  rescission  of  such  exe- 
cuted contract. — Board  of  Commissioners  F.  D.  S.  J. 
vs.  Younger,  29  Cal.,  p.  172;  Morrison  vs.  Lods,  89 
Cal.,  p.  381.  Misrepresentation  of  value  of  good  will 
of  business  "as  ground  for  rescission. — See  Cruess  vs. 
Fessler,  39  Cal.,  p.  336.  A  party  seeking  to  rescind  a 
contract  must  restore  the  other  party  to  the  condition  in 
which  he  was  before  the  contract  was  miade. — Watts  vs. 
White,  13  Cal.,  p.  321.  Where  the  parties  cannot  be 
thus  restored  to  their  original  position,  the  right  of  res- 
cission cannot  exist — State  of  California  vs.  McCauley, 
15  Cal.,  p.  429;  Fratt  vs.  Fiske  &  Loring,  17  Cal.,  p.  380; 
Board  of  Com.  F.  D.  S.  J.  vs.  Younger,  29  Cal.,  p.  172. 
Morrison  vs.  Lods,  39  Cal.,  p.  381.  W  entered  into  a 
contract  with  S  for  the  purchase  flrom  him  of 'land  for 
twenty-five  thousand  dollars — four  thousand  dollars 
cash,  ten  thousand  five  hundred  dollars  in  October,  re- 
mainder in  a  year  thereafter.  The  cash  payment  was 
made,  and  W  took  and  held  possession  for  nearly  a 
year-  The  parties  then  indorsed  on  the  contract  this 
agreement,  viz:  **For  value  received,  we  hereby  can- 
cel the  annexed  and  within  agreement,  and  mutually 
agree  and  discharge  each  other  from  all  the  covenants 
and  agreements  therein  contained;  and  the  said  W, 
the  purchaser,  hereby  surrenders  possession  of  the 
within  described  premises  to  the  said  S.''  Held:  that 
W  cannot  recover  the  four  thousand  dollars  paid;  that 
the  word  **  cancel,''  as  used,  is  not  equivalent  to  re- 
scind, and  that  as  nothing  is  said  in  the  agreement 
about  putting  the  parties  in  statu  quo  and  re^nding 
the  four  thousand  dollars,  the  true  construction  is  that 
the  parties  meant  to  exclude  what  they  did  not  directly 
express. — WintoQ  vs.  Spring,  18  Cal-,  p.  451.  If  a 
vendor,  upon  default,  was  entitled  at  his  option  either 
to  rescind  the  contract  or  retake  the  property  and  hold 
it  as  security,  and  he  does  retake  the  property  vrithout 
rescinding,  he  may  have  it  sold,  in  a  proper  proceed- 
ing, to  pay  the  balance  of  purchase  money  due.— ^eo 
fiicts  of  the  case,  Miller  vs.  Steen,  30  Cal.,  p.  402.  But 
in  such  a  case  the  vendee,  before  the  sale,  might  have 
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tendered  or  paid  the  full  amount  due,  and  would  thereby 
have  become  entitled  to  the  property. — Id. 


CHAPTER  in. 


Alteration 
by  consent . 


Sealed 
contracts* 
how 
modified. 


ALTERATION  AND  CANCELLATION. 

Section  1697.  Alteration  by  consent. 

1698.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  cancellation,  etc. 

1700.  Extinction  by  unauthorized  alteration. 

1701.  Alteration  of  duplicate,  not  to  pr^udice. 

1697.  A  contract  may  be  altered  in  any  respect 
by  consent  of  the  parties,  without  a  new  considera- 
tion, and  is  extinguished  thereby  to  the  extent  of  the 
alteration. 

Note. — Alterations  generally,  but  not  always,  con- 
sist in  the  substitution  of  a  new  contract  for  the  one 
that  is  superseded.  Such  an  alteration  is  a  novation, 
and  is  considered  under  that  head.  A  consideration  is 
necessary  to  make  an  alteration  valid  at  common  law. 
A  novation  implies  a  consideration,  but  an  alteration 
of  any  other  kind  amounts  only  to  a  partial  release 
without  seal.  See  the  Chapter  on  Release.  Even  a 
mere  extension  of  the  time  for  performance  requires  a 
consideration  to  support  it. — Kellogg  vs.  Olmstead,  25 
N.  Y.,  p.  189;  affirming  S.  C,  28  Barb.,  p.  96. 

1698.  A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral  agreement; 
and  not  otherwise,  except  as  to  the  time  of  perform- 
ance, which  may  be  extended  by  any  form  of  agree- 
ment. 

Note. — It  has  been  held  that  a  contract  under  seal 
could  only  be  altered  by  an  agreement  under  seal. — 
Allen  vs.  Jaquish,  21  Wend.,  p.  628;  Delacroix  vs. 
Bulkley,  13  id.,  p.  71.  The  propriety  of  this  restric- 
tion is  questionable,  inasmuch  as  it  is  a  pure  techni- 
cality, which  is  and  must  be  unfamiliar  to  ordinary 
business  men.  An  alteration  in  writing,  or  an  oral 
agreement,  answers  every  purpose  of  justice.  See, 
also,  Pierrepont  vs.  Barnard,  6  N.  Y.,  p.  279;  Flynn 
vs.  HcEeon,  6  Duer,  p.  203;  Clark  vs.  Dales,  20  Barb., 
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p.  42;  Stone  vs.  Spraj^ue,  id.,  p.  509;  Esmond  vs.  Van 
Benschoten,  12  Barb.,  p.  366;  Fleming  vs.  Gilbert,  3 
Johns.,  p.  528.  As  to  modification  and  alteration  of 
contracts  generally,  see  De  Broom  vs.  Priestly,  1  Cal., 
p.  206;  Mowry  vs.  Starbuck,  4  Cal.,  p.  274;  Smith  vs. 
Truebody,  2  Cal.,  p.  341;  Eeynolds  vs.  Jourdan,  6  Cal., 
p.  108;  Kalkmann  vs.  Baylis,  17  Cal.,  p.  291;  McFad- 
dcn  vs.  O^Donald,  18  Cal.,  p.  160;  and  as  to  modifica- 
tion or  alteration  of  a  written  contract  by  verbal  agree- 
ment, see  McFadden  vs.  O'Donald,  18  Cal.,  p.  160; 
Whiting  vs.  Heslep,  4  Cal.,  p.  827;  McDonald  vs.  M. 
L.  W.  Co.,  4  Cal.,  p.  336.      ' 

1699.  The  destruction  or  cancellation  of  a  written  Extinction 

.by  cancel 

contract,  or  of  the   signature   of  the   parties   liable  laUon.etc. 
thereon,   with   intent    to    extinguish    the   obligation 
thereof,  extinguishes  it  as  to  all  the  parties  consenting 
to  the  act. 

'  NoTK. — See  Gardner  vs.  Gardner  (Ct.  of  Errors),  22 
"Wend.,  p.  526.  Facts  excusing  compliance  with  con- 
tract, see  Plate  vs.  Vega,  31  Cal.,  p.  383.  A  draft  was 
given  for  purchase  money  under  a  contract  that  the 
vendor  should  keep  the  goods  ninety  days  and  then  de- 
liver them  upon  the  payment  of  the  entire  price,  less 
the  draft,  and  before  the  time  expired  the  purchaser 
notified  the  vendor  that  he  could  not  comply  with  the 
contract,  but  would  pay  the  draft,  the  vendor  was  held 
excused  from  keeping  the  goods. — Id.  See,  also,  note 
to  Sec.  1691,  case  of  Winton  vs.  Spring,  18  Cal.,  p.  451. 

1700.  The  intentional  destruction,  cancellation,  or  Bxtinction 
material  alteration  of  a  written  contract,  by  a  party  unauthor- 
entitled  to  any  benefit  under  it,  or  with  his  consent,  alteration, 
extinguishes  all  the  executory  obligations  of  the  con- 
tract in  his  favor,  against  parties  who  do  not  consent 

to  the  act. 

Note. — "  The  intentional."  An  accidental  altera- 
tion or  destruction  does  not  pr^udice. — See  Skip  vs. 
Huey,  3  Atk.,  p.  93;  Hornby  vs.  Matcham,  16  Sim.,  p. 
325;  Des  Arts  vs.  Leggett,  16  N.  Y.,  p.  582.  Thus, 
where  a  creditor  traced  ink  over  the  debtor^s  name 
which  had  become  blotted  and  obscured,  and  in  so 
doing  mispelled  it  by  mistake,  this  was  held  immate- 
rial.— Dunn  vs.  Clements,  7  Jones  Law,  N.  C,  p.  58. 
"  Destruction."— Blade  vs.  Noland,  12  Wend.,  p.  173; 
see  Hinsdale  vs.  Bank  of  Orange,  6  id.,  p.  378.    **  Can- 
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cellation  or  material  alteration." — Chappell  vs.  Spen- 
cer, 23  Barb.,  p.  584;  Bruce  vs.  Westcott,  3  id.,  p.  374; 
Waring  vs.  Smyth,  2  Barb.  Clj^,  p.  119;  Nazro  vs. 
Fuller,  24  Wend.,  p.  374;  Maybee  vs.  Sniffen,  2  E.  D. 
Smith,  p.  1;  Fay  vs.  Smith,  1  Allen,  p.  477;  Burch- 
field  vs.  Moore,  3  El.  &  Bl.,  p.  683;  Warrington  v.*. 
Early,  2  id.,  p.  763;  Cowie  vs.  Halsall,  4  B.  &  Aid.,  p. 
197.    An  alteration  which  cannot  possibly  be  material, 
does  not  vitiate. — People  vs.  Muzzy,  1  Denio,  p.  239; 
Pequawket  Bridge  Co.  vs.  Mathes,  8  N.  H.,  p.  139; 
Nichols  vs.  Johnson,  10  Conn.,   p.   192;   Smith  vs. 
Crooker,  5  Mastt.,  p.  540;  Langdon  vs.  Paul,  20  Verm., 
p.  217.    "  By  a  party  entitled  to  any  benefit  under  it." 
An  alteration  by  a  stranger  does  not  affect  the  con- 
tract.— ^Rees  vs.  Overbaugh,  6  Cow.,  p.  746;  see  Malin 
vs.  Malin,  1  Wend.,  p.  659.    And  where  an  alteration 
was  made  in  the  presence  of  the  creditors,  by  an  agent 
of  the  debtor,  who  believed  that  ho  had  authority  to 
make  it,  but  in  fact  had  not,  it  was  held  that  the  con- 
tract w^as  not  avoided  thereby. — ^Van  Bnmt  vs.  Eoff, 
35  Barb.,  p.  501.    **  Or  with  his  consent."    Consent  is 
equivalent  to  an  alteration  by  the  party  himself. — See 
Martin  vs.  Thomas,  24  How.  U.  S.,  p.  315;  Waring 
vs.  Smyth,  2  Barb.  Ch.,  p.  119.    **  Extinguishes  all." 
The   whole  contract   is  extinguished  by  a  material 
alteration,  however  slight.     See  cases   cited   above. 
**The  executory."    An  alteration  does  not  divest  an 
interest  that  has  vested  under  a  grant. — Smith  vs.  Mc- 
Gowan,  3  Barb.,  p.  404;  Lewis  vs.  Payn,  8  Cow.,  p. 
71;  Chessman  vs.  Whittemore,  23  Pick.,  p.  231;  With- 
ers vs.  Atkinson,  1  Watts,  p.  236;  Barrett  vs.  Thorn- 
dike,  1  Greenl.,  p.  73.    *^  Obligations  of  the  contract." 
It  seems  to  be  doubtfiil  whether  the  payee  of  a  note, 
who  has  lost  his  rights  under  it  by  an  alteration,  can 
recover  upon   the  original  consideration. — Clute  vs. 
Small,  17  Wend.,  p.  237.    It  has  been  held  that  he 
may. — Atkinson  vs.  Hawdon,  2  Ad.  &  El.,  p.  628;  but 
compare  Alderson  vs.  Langdale,  3  B.  &  Ad.,  p.  660. 
It  should  seem  that  he  ought  not,  for  the  note  undoubt- 
edly suspends  the  time  of  payment  of  the  original  debt 
until  the  note  becomes  due  (Hart  vs.  Hudson,  6  Duer, 
p.  294),  and  under  such  circumstances  the  note  would 
never  become  due.    But  where  a  note  is  altered  by 
consent,  and  is  void  for  want  of  a  new  stamp,  the 
original  debt  may  be  recovered. — Sutton  vs.  Toomer, 
7  B.  &  Cr.,  p.  416.    "  In  his  fiivor.V    Where  there  are 
two  creditors  having  separate  interests  under  a  con- 
tract, an  alteration  by  one  of  them  does  not  prejudice 
the  rights  of  the  other.    **  Against  the  parties  who  do 
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not  consent  to  the  act."  An  alteration  does  not  dis- 
charge parties  consenting  thereto  (Sanderson  vs.  Sy- 
monds,  1  Brod.  &  B.,  p.  426;  Coke  vs.  Brummell,  8 
Taunt.,  p.  439),  even  though  other  parties  jointly  and 
severally  liahle  with  them  are  thereby  discharged. — 
Pretty^man  vs.  Goodrich,  23  111.,  p.  330;  Downes  vs. 
Kichardson,  5  B.  <&  Aid.,  p.  674.  If  their  obligations 
were  purely  joint,  the  result  might  be  different. 

1701.    Where  a  eontmct  is  executed  in  duplicate,  Alteration 
an  alteration  or  destruction  of  one  copy,  while  the  duplicate. 

^*^  '  not,  to 

other  exist^j,  is  not  within  the  provisions  of  the  last  p'^^dice. 
section. 

Note. — Lewis  vs.  Payn,  8  Cow.,  p.  71;  same  case,  4 
Wend.,  p.  426. 
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PART   III. 


OBLIGATIONS  IMPOSED  BY  LAW. 

Section  1708.  Abstinence  from  injury. 

1709.  Fraudulent  deceit, 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  etc. 

1712.  Restoration  of  thin^  wrongfully  acquired. 

1713.  When  demand  necessary. 

1714.  Responsibility  for  willfUl  acts,  negligence,  etc.    . 

1715.  Other  obligations. 

1708.  Every  person  is  bound,  without  eontmet,  to  Abstinence 
abstain  from  injuring  the  person  or  proi^erty  of  another,  ini«ry. 
or  infi-inging  upon  any  of  his  rights. 

Note. — These  rights  are  defined  by  the  First  and 
Second  Divisions  of  this  Code. 

1709.  One  who  willfull3'  deceives  another  with  in-  Fraudu- 

*'  lent  deceit. 

tent  to  induce  him  to  alter  his  position  to  his  injury  or 
risk,  is  Uable  for  any  damage  wliich  he  thereby  suffers. 

Note. — **  With  intent."  An  wlenJt  to  defraud  is  an 
essential  element  of  actual  fraud  — Thomas  vs.  Beebe, 
25  N.  y.,  p.  250;  Zabriskie  vs.  Smith,  13  id.,  p.  822; 
Addington  vs.  Allen,  11  "Wend.,  p.  374;  Behn  vs. 
Kemble,  7  C.  B.  (N.  S.),  p.  260;  Young  vs.  Covell,  8 
Johns.,  p.  23;  Cropsey  vs.  Bobinson,  5  N.  Y.  Leg. 
Obs.,  p.  20;  People  vs.  Kelly,  35  Barb.,  p.  444.  **To 
his  injury."  It  is  immaterial  whether  the  party  com- 
mitting the  fraud  receives  the  benefit  of  it,  or  does  it 
for  the  profit  of  another  (Addington  vs.  Allen,  11 
Wend.,  p.  374;  Zabriskie  vs.  Smith,  13  N.  Y.,  p.  822); 
or  whether  any  person  gains  an  advantage  thereby,  or 
not.  Injury^  not  gain^  is  the  essential  element  of 
fraud.— White  vs.  Merritt,  7  N.  Y.,  p.  352.  "  Or  risk." 
Polhill  vs.  Walter,  3  Bam.  &  Ad.,  p.  114;  Corbett  vs. 
Brown,  8  Bing.,  p.  33.    In  these  cases  the  fraud  was 


Deceit, 
what 
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committed  in  the  belief  that  no  actual  injuiy  would 
engue.  "Liable  for  the  damage  he  suffers  thereby.'* 
The  law  takes  no  cognizance  of  a  fVaud  which  does  not 
in  fact  w^ork  some  injury. — People  vs.  Cook,  8  N.  Y*, 
p.  67;  Eastwood  vs.  Bain,  3  H.  &  N.,  p.  738;  see  Hem- 
ingway vs.  Hamilton,  4  M.  <&  W.,  p.  115;  Story  Eq. 
Jur.,  Sec.  203. 

1710.  A  deceit,  within  the  meaning  of  the  last 
section,  is  either: 

1.  The  suggestion,  as  a  fiict,  of  that  which  is  not 
true,  by  one  who  does  not  believe  it  to  be  true; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not 
true,  by  one  who  has  no  reasonable  ground  for  believ- 
ing it  to  be  true; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound 
to  disclose  it,  or  who  gives  information  of  other  facts 
which  are  likely  to  mislead  for  want  of  communication 
of  that  fact;  or, 

4.  A  promise,  made  without  any  intention  of  per- 
forming it. 

Note. — See  note  to  Sec.  1572,  ante,  for  a  full  discus- 
sion of  the  subject  matter  of  this  section.  Subd,  3. 
Addington  vs.  Allen,  7  Wend.,  p.  20.  This  subdivis- 
ion is  not  the  same  in  form  as  the  corresponding  subdi- 
vision of  Sec.  1572,  as  that  would  obviously  be  too 
broad  in  this  case. 

Deceit  1711.     One  who  practices  a  deceit  with  intent  to 

public,  etc  defraud  the  public,  or  a  particular  class  of  persons,  is 
deemed  to  have  intended  to  defraud  every  individual 
in  that  class,  who  is  actually  misled  by  the  deceit. 

Note. — It  is  necessary  that  the  party  charged  with 
fraud  should  have  intended  to  defraud  the  party  who 
was  in  fact  misled  (Van  Kleeck  vs.  Le  Boy,  37  Barb., 
p.  544;  Seizer  vs.  Mali,  32  id.,  p.  76),  or  to  defraud  the 
public  (Cross  vs.  Sackett,  2  Bosw.,  p.  617;  6  Abb.  Pr., 
p.  247;  16  How.  Pr.,  p.  62;  Cazeaux  vs.  Mali,  26  Barb., 
p.  578;  Newbery  vs.  Garland,  31  id.,  p.  121;  Morse  vs. 
Swits,  19  How.  Pr.,  p.  275;  Gerhard  vs.  Bates,  2  El.  & 
Bl.  p.  476),  or  a  class  of  pensons  including  the  party 
injured. 

1712.     One  who  obtains  a  thing  without  the  con- 
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sent  of  its  owner,  or  by  a  consent  afterwards  rescinded,  5*"***£*" 

'  *^  '    tionof 

or  by  an  unlawful  exaction  which  the  owner  could  not  J^jjJ*gfaHy 
at  the  time  prudently  refuse,  must  restore  it  to  the  *<^^»'®^- 
person  from  whom  it  was  thus  obtained,  unless  he  has 
acquired  a  title  thereto  superior  to  that  of  such  other 
person,   or  unless   the   transaction  was   corrupt  and 
unlawful  on  both  sides. 

Note. — "  One  who  obtains  a  thing  without  the  con- 
sent of  its  owner,  or  by  a  consent  afterwards  rescind- 
ed." This  includes  duress  (Foshay  vs.  Ferguson,  5  Hill, 
p.  154),  menace  (see  Eadie  vs.  Slimmon,  26  N.  Y.,  p. 
9),  iVaud  (Chester  vs.  Bank  oi  Kingston,  16  N.  Y.,  p. 
336;  Hennequin  vs.  Naylor,  24  id.,  p.  139;  Nichols  vs. 
Michael,  23  id.,  p.  264;  Abbotts  vs.  Barry,  2  Brod. 
&  B.,  p.  369),  undue  influence  (Sears  vs.  Shafer,  6  N. 
Y.,  p.  272;  Nottidge  vs.  Prince,  2  Giff.,  p.  246),  mistake 
(Bank  of  Commerce  vs.  Union  Bank,  3  N.  Y.,  p. 
230;  Goddard  vs.  Merchants'  Bank,  4  id.,  p.  147;  Mar- 
tin vs.  McCormick,  8  id.,  p.  331;  Gardner  vs.  Mayor 
of  Troy,  26  Barb.,  p.  423;  Allen  vs.  Mayor  of  N.  Y., 
4  E.  D.  Smith,  p.  404;  Gompertz  vs.  Bartlett,  2  El.  & 
Bl.,  p.  849,  and  cases  in  which  there  is  a  total  failure 
of  consideration. — Eno  vs.  Woodworth,  4  N.  Y.f  p. 
249;  see  Gillet  vs.  Maynard,  5  Johns.,  p.  85;  Collier 
vs.  Coates,  17  Barb.,  p.  471).  "Or  by  an  unlawful 
exaction  which  the  owner  could  not  at  the  time  pru- 
dently Defuse."  It  is  by  no  means  easy  to  reconcile  all 
the  authorities  on  this  point  with  each  other,  or  with 
natural  justice.  Justice,  rather  than  the  decisions, 
has  been  followed  in  the  text.  The  difficulty  seems 
to  be  that  the  Courts  have  established  one  rule  as 
to  the  reclamation  of  money  paid,  which  is  simply 
the  rescission  of  an  executed  contract,  and  another 
as  to  the  rescission  of  a  promise  to  pay,  which  is 
an  executory  contract.  Lord  Denman,  in  Skeate 
vs.  Beale,  11  Ad.  &  El.,  p.  983,  says  **the  distinc- 
tion is  obvious,''  and  so  it  is,  but  the  principle  of 
the  distinction  is  not.  There  is  no  doubt  that  fees 
illegally  exacted  may  be  recovered  back,  although  not 
paid  under  a  mistake  of  fact. — American  Exch.  Fire 
Ins.  Co.  vs.  Britton,  8  Bosw.,  p.  148;  Britton  vs.  Frink 
(Ct.  of  Appeals),  3  How.  Pr.,  p.  102;  Dew  vs.  Parsons, 
2  B.  &  Aid.,  p.  562;  Steele  vs.  Williams,  8  Exch.,  p. 
625;  Townshend  vs.  Dyckman,  2  E.  D.  Smith,  p.  227; 
Ripley  vs.  Gelston,  9  Johns.,  p.  201;  Frye  vs.  Lock-  ^ 
wood,  4  Cow.,  p.  454.    Duress  of  goods  is  sufficient  to 
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entitle  the  owner  to  recover  back  money  paid  for  their 
njlcase  (Harmony  vs.  Bingham,  12  N.  Y.,  p.  99;  Clin- 
ton vs.  Strong,  9  Johns.,  p.  370;  Oates  vs.  Hudson,  6 
Exch.,  p.  346;  Atlee  vs.  Backhouse,  3  M.  &  W.,  p.  642; 
Gibbon  vs.  Gibbon,  13  C.  B.,  p.  205;  Ashmole  vs. 
Wain  Wright,  2  Q.  B.,  p.  8J7);  and  so  where  a  corpora- 
tion refused  to  transfer  stock  upon  its  books  until  the 
stockholder  paid  an  unjust  claim  (Bates  vs.  N.  Y.  Ins, 
Co.,  3  Johns.  Cas.,  p.  238),  and  where  a  railway  com- 
pany refused  to  receive  goods  until  an  unlawful  charge 
was  paid  (Parker  vs.  Great  Western  Railw.  Co.,  7  M. 
&  G.,  p.  253),  the  money  paid  was  recovered  back. 
And  so  it  has  been  held  where  money  was  obtained  by 
threat  of  a  penal  action  (Unwin  vs.  Leaper,  1  M.  &  G., 
p.  747),  or  paid  in  order  to  prevent  a  wron«j;ful  sale 
under  execution. — W'isner  vs.  Bulkley,  15  Wend.,  p. 
321.  On  the  other  hand,  it  has  been  held  that  money 
paid  under  a  claim  of  right,  without  compulsion  or 
objection  (N.  Y.  &  Harlem  R.  R.  Co.  vs.  Marsh,  12 
N.  Y.,  p.  308),  or  even  under  protest  (Fleetwood  vs. 
City  of  N.  Y.,  2  Sandf.,  p.  475;  Sprague  vs.  Birdsall, 
2  Cow.,  p.  419),  or  in  mere  ignorance  of  law  (Wilson 
vs.  Ray,  10  Ad.  &  EL,  p.  82),  cannot  be  recovered  back. 
"  Unless  he  has  acquired  a  title  thereto  superior  to  that* 
^  of  such  other  person.*'    This  is  intended  to  provide  for 

the  exceptions  created  by  the  Title  on  Negotiable 
Documents,  and  by  Sec.  1142.  "Unless  the  trans- 
action was  corrupt  and  unlawful  on  both  sides.'* — 
Daimouth  vs.  Bennett,  15  Barb.,  p.  541;  Best  vs. 
Strong,  2  Wend.,  p.  319;  Burt  vs.  Place,  6  Cow.,  p.  431. 

When  1713.     The  restoration  required  by  the  last  section 

demand 

necessary,  must  be  made  without  demand,  except  where  a  thing 
is  obtained  by  mutual  mistake,  in  which  case  the  party 
obtaining  the  thing  is  not  bound  to  return  it  until  he 
has  notice  of  the  mistake. 

Note. — "Must  be  made  without  demand." — Utica 
Bank  vs.  Van  Gicson,  18  Johns.,  p.  485;  see  Code  La., 
ii  2279,  2280;  Code  Napoleon,  §§  1376, 1377.  "  Until 
he  has  notice  of  the  mistake." — See  Kelly  vs.  Solan, 
9  M.  &  W.,  p.  58. 

Reaponsi-         1714.     Evcry  oiic  is  responsible,  not  only  for  the 
wm^iacts,  result  of  his  willful  acts,  but  also  for  an  injury  occa- 

negligence,  ,  i  • 

«^-  sioned  to  another  by  his  want  of  ordinary  care  or  skill 

in  the  management  of  his  property  or  person,  except 
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so  far  as  the  latter  has,  willfully  or  by  want  of  ordinary 
care,  brought  the  injury  upon  himself.  The  extent  of 
liability  in  such  cases  is  defined  by  the  Title  on  Com- 
pensatory Relief. 

Note.— Code  La.,  ?  2295;  Code  Napoleon,  g  1383; 
Austin  vs.  Hudson  River  R.  R.  Co.,  25  N.  Y.,  p.  334; 
Jones  vs.  Bird,  5  B.  &  Aid.,  p.  837;  Dodd  vs.  Holmes, 
1  Ad.  &  El.,  p.  403.  This  section  modifies  the  law 
heretofore  existing.— See  20  N.  Y.,  p.  67;  10  M.  &  W., 
p.  546;  5  C.  B.  (N.  S.),  p.  573.  This  class  of  obliga- 
tions imposed  by  law  seems  to  be  laid  down  in  the 
case  of  Baxter  vs.  Roberts,  July  Tenn,  1872,  Sup.  Ct. 
Cal.  Roberts  employed  Baxter  to  perform  a  service 
which  he  (Roberts)  knew  to  be  perilous,  without  giving 
Baxter  any  notice  of  its  perilous  character;  Baxter  was 
injured.  Held:  that  Roberts  was  responsible  in  dam- 
ages for  the  injury  which  Baxter  sustained.  (See  facts 
of  case.) 

1715.    Other  obligations  are  prescribed  by  Divisions  other 
I  and  II  of  this  Code. 


PART   IV. 


OBLIGATIONS    ARISING    FROM    PARTICULAR    TRANS- 

ACTIONS. 

Title    I.  Sale. 

n.  Exchange. 
in.  Deposit. 
IV.  Loan. 
V.  HmfiNo. 
VI.  Service. 
Vn.  Carriage. 
Vm.  Trust. 
IX.  Agency. 
X.  Partnership. 
XL  Insurance. 
Xn.  Indemnity. 
Xm.  Guaranty. 
XIV.  Lien. 

XV.  Negotiable  Instruments, 
XVI.  General  Provisions. 


TITLE    I. 

SALE. 


Chapter  I.  General  Provisions. 

n.  Bights  and  Obligations  of  the  Seller. 

m.  Bights  and  Obligations  of  the  Buyer. 

IV.  Sale  by  Auction. 
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CHAPTER    I. 

GENERAL   PROVISIONS. 

Akticle    I.  Sale. 

II.  Agreements  for  Sale. 
III.  Form  of  the  Contract. 


ARTICLE    I. 

BALE. 

Sbctiok  1721.  Sale,  what. 

1722.  Subject  of  sale. 

Sale,  whaL  1721.  Sale  is  a  contract  by  which,  for  a  pecuniary 
consideration,  called  a  price,  one  transfers  to  another 
an  interest  in  property.   • 

Note. — A  sale  is  an  af^eement  by  which  one  of  the 
contracting  parties,  who  is  called  the  seller,  gives  a 
thing,  and  passes  tlie  title  to  it,  in  exchange  for  a  cer- 
tain price  in  money,  to  the  other  party,  ealled  the 
buyer  or  purchaser,  who  on  his  part  agrees  to  pay 
the  price.  The  contract  of  sale  differs  from  that 
of  barter  in  this,  that  in  the  latter  the  price,  in- 
stead of  being  paid  in  money,  is  paid  in  property  sus- 
ceptible of  valuation;  from  accord  and  satisfaction* 
because  in  that  contract  the  thing  is  given,  not  for  a 
price,  but  for  the  purpose  of  quieting  a  claim;  and 
fVom  a  gift  in  this:  that  a  gift  is  without  consideration. 
To  every  valid  sale  there  is  necessary:  1.  Proper  par- 
ties; 2.  A  thing  which  is  the  object  of  the  contract;  3. 
A  price  agreed  upon;  and,  4.  The  consent  of  the  con- 
tracting narties,  and  the  performance  of  certain  acts 
required  to  complete  the  contract. 

8ahject«r  1722.  The  subject  of  sale  must  be  property,  the 
title  to  which  can  be  immediately  transferred  from 
the  seller  to  the  buyer. 

Note. — The  thing  sold  must  be  in  existence  at  the 
time  of  the  sale.  If  the  sale  be  of  a  horse,  and  the 
horse  has  died  before  the  sale,  or  if  of  merchandise, 
and  it  has  been  destroyed  before  the  sale,  both  parties 
being  ignorant  thereof,  the  sale  is  void.  Where  a  sub- 
stantial part  of  the  thing  sold  is  non-existent,  it  seems 
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to  be  the  rule  that  the  buyer  has  his  option  to  rescind 
the  gale  or  to  take  that  which  is  in  existence,  with  a 
reasonable  abatement  of  the  pfice. — 2  Kent's  Com.,  p. 
469;  Code  Napoleon,  Art.  1601.  "  But,"  observes  Mr. 
Parsons,  in  commenting  upon  this  rule  (1  Parsons  on 
Contracts,  p.  522),  "  where  the  parties  are  equally  inno- 
cent we  think  the  meaning  and  effect  of  this  rule  is 
that  the  buyer  should  have  only  his  choice  between  en- 
forcing or  rescinding  the  contract;  and  if  he  enforces 
the  contract,  and  claims  the  remainder,  he  should  pay 
for  it  the  price  of  the  whole.  For,  if  the  remainder  is 
to  be  taken  at  a  proportionate  reduction,  or  any  reduc- 
tion from  the  whole  original  price,  it  should  be  a  new 
bargain.  Perhaps,  however,  he  may  take  the  remain- 
der, if  he  will  pay  for  it  the  original  price,  with  an 
abatement  which  can  be  made  exact  by  a  mere  numeri- 
cal proportion;  as  where  goods  were  all  of  one  quality, 
and  a  certain  part  was  wholly  destroyed  and  the  resi- 
due left  uninjured.  But  if  a  new  price  is  to  be  made 
for  the  remainder,  by  a  new  estimate  of  its  value,  it 
must  be  certain  that  this  can  be  done  only  by  mutual 
consent."  See,  also,  Earrer  vs.  Nightingal,  2  Esp.,  p. 
639. 


AKTICLE    II. 

AGREEMENTS  TOR  SALE. 

Section  1726.  Agreement  for  sale. 

1727.  Agreement  to  sell. 

1728.  Agreement  to  buy. 

1729.  Agreement  to  sell  and  buy. 

1730.  What  may  be  the  subject  of  the  contract. 

1731.  Agreement  to  sell  real  property. 

1732.  Form  of  grant  required  by  such  contract. 

1733.  Usual  common  law  covenants  required  by  such  con- 

tracts, when. 

1734.  Form  of  such  covenants. 

1726.  An  agreement  for  gale  is  either:  Agreement 

1.  An  agreement  to  sell; 

2.  An  agreement  to  buy;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 

1727.  An  agreement  to  sell  is  a  contract  by  which  Agreement 
one  engages,  for  a  price,  to  transfer  to  another  the  title 

to  a  certain  thing. 
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Agreement 
toloay. 


Note. — The  distinction  between  a  sale  and  an  agree- 
ment to  sell  is  this:  that  in  the  former  the  thing  which . 
is  the  subject  of  the  contract  becomes  the  property  of 
the  buyer  as  soon  as  the  contract  is  concluded;  in  the 
latter  the  property  in  the  thing  remains  in  the  vendor 
until  the  contract  is  executed;  in  the  former  one  sells 
to  another,  in  the  latter  he  only  promises  to  sell. 

1 728.  An  agreement  to  buy  is  a  contract  by  which 
one  engages  to  accept  from  another,  and  pay  a  price 
for  the  title  to  a  certain  thing. 


Agreement       1729.    An  agreement  to  sell  and  buy  is  a  contract 

to  sell  and     ii*i  /*i*i  « 

buy.  by  which  one  engages  to  transfer  the  title  to  a  certain 

thing  to  another,  who  engages  to  accept  the  same  fiK>m 
him  and  to  pay  a  price  therefor. 


1730.     Any  property  which,  if  in  existence,  might 
rojject  of    he  the  subject  of  sale,  may  be  the  subject  of  an  agree- 


What  may 
be  the 


oontraot. 


ment  for  sale,  whether  in  existence  or  not. 

NoTK. — Hale  vs.  Rawson,  4  C.  B.  (N.  S.),  p.  85. 


Agreement       1731.    An  agreement  to  sell  real  property  binds 
property,     the  Seller  to  execute  a  grant  in  the  form  and  manner 
prescribed  by  the  Chapter  on  Transfers  of  Real  Prop- 
erty. 

Note. — This  provision,  in  connection  with  that  to 
which  it  refers,  is  intended  to  provide  a  uniform  mode 
of  transfer.  There  can  be  very  little  question  that  no 
more  could,  even  now,  be  required  from  the  seller. 
This  section  will  give  the  buyer  a  right  to  insist  upon  a 
simple  and  well  known  conveyance,  if  he  desires  it. 

1732.  An  agreement  to  sell  real  property  binds 
the  seller  to  execute  a  grant  in  the  form  prescribed 
by  Section  1092. 

1733.  An  agreement  on  the  part  of  a  seller  of  real 
property  to  give  the  usual  covenants,  binds  him  to  in- 
sert in  the  grant  covenants  of  "seizin,"  "quiet  enjoy- 
ment,'* "ftpther  assurance,*'  "general  warranty,"  and 
"against  incumbranceB." 


form  of 
grant 
required 
hy  Buob 
oontraot. 


Usnal 

eommon 

law 

ooyeDants 

required 

by  suoh 

coDtraoti, 

when. 


1734.    The  covenants  mentioned  in  the  last  seo- 
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tion  must  be  in  substance  as  follows:  "The  party  of  Form 
the  first  part  covenants  with  the  party  of  the  second  ooyenants. 
part,  that  the  fox'mer  is  now  seized  in  fee  simple  of  the 
property  granted;  that  the  latter  shall  enjoy  the  same 
without  any  lawful  disturbance;  that  the  same  is  free 
from  all  incumbrances;  that  the  party  of  the  fiirst 
part,  and  all  persons  acquiring  any  interest  in  the 
same  through  or  for  him,  will,  on  demand,  execute 
and  deliver  to  the  party  of  the  second  part,  at  the 
expense  of  the  latter,  any  further  assurance  of  the 
same  that  may  be  reasonably  required;  and  that  the 
party  of  the  firat  part  will  warrant  to  the  ijarty  of  the 
second  part  all  the  said  property  against  every  person 
lawfully  claiming  the  same." 

Note. — Its  object  is  the  snme  as  that  of  Sec.  1092; 
namely,  to  reduce  the  length  of  conveyances,  and  to 
provide  a  plain  and  sufficient  form,  as  is  done  by  the 
English  statute,  8  and  9  Vic,  Chap.  119.  It  is  believed 
that  the  form  hero  given  is  sufficient  to  cover  all  the 
intricately  worded  stipulations  usually  given  in  such 
cases. 


ARTICLE  III. 

PORM  OF  THE  CONTRACT. 

Section  1739.  Contract  for  sale  of  personal  property. 
1740.  Contract  to  manufacture. 
*    1741.  Contract  for  sale  of  real  property. 

1739.    No  sale  of  personal  property,  or  agreement  contract 
to  buy  or  sell  it,  for  a  price  of  two  hundred  dollars  or  personal 

,.  ,  ,  property. 

more,  is  valid,  unless: 

1.  A  memorandum  of  the  contract,  showing  the  par- 
ties, their  consent,  and  the  subject  of  sale,  is  made  in 
writing,  and  subscribed  by  the  party  to  be  charged; 
or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing 
sold,  or  when  it  consists  of  a  thing  in  action,  part  of 
the  evidences  thereof;  or. 
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8.  The  buyer,  at  the  time  of  sale,  pays  a  pait  of  the 
price. 

NoTK. — There  is  some  doubt  whether  a  contract  bind- 
ing one  to  buy,  but  not  binding  one  to  sell,  is  within  the 
Statute  of  Frauds.  As  it  ought,  upon  reason,  to  stand 
upon  theNsame  footing  with  the  contract  to  sell,  the 
Commissioners  inserted  the  words  "to  buy,"  in  Sec. 
1789,  thus  obviating  all  doubts  upon  the  subject.  At 
common  law  a  verbal  contract  for  the  sale  of  chattels, 
for  any  amount,  and  however  proven,  was  recognized 
as  valid  and  binding.  This  rule  of  the  common  law 
was  modified  in  England  by  the  statute  of  29  Chas.  II, 
Chap.  3,  familiarly  known  as  the  Statute  of  Frauds, 
the  seventeenth  section  of  which  reads  as  follows: 
"  And  be  it  enacted,  that  from  and  after  the  said  four 
and  twentieth  day  of  June  (A.  D.  1677),  no  contract  for 
the  sale  of  any  goods,  wares,  or  merchandise  for  the 
price  of  ten  pounds  sterling  or  upwards,  shall  be  al- 
lowed to  be  good,  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  same  or  give 
sometliing  in  earnest  to  bind  the  bargain,  or  in  part 
payment;  or  that  some  note  or  memorandum  in  writ- 
ing of  the  said  bargain  be  made  and  signed  by  the  par- 
ties to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized."  The  English  stat- 
ute, with  slight  modifications,  constitutes  the  rule  in 
America,  and  the  adjudications  upon  the  leading  fea- 
tures of  it  furnish  the  light  by  which  corresponding 
provisions  of  the  Code  are  to  be  read. 

Personal  Property.— It  will  be  observed  that  the 
phrase  **  personal  property  "  has  been  substituted  for 
the  words  "goods,  wares,  and  merchandise"  of  the 
English  statute,  and  the  words  "goods,  chattels,  or 
things  in  action"  of  our  statute.  (Stats.  1850,  p.  266, 
Sec.  13.)  Under  the  English  statute,  and  similar 
American  statutes,  it  has  been  a  controverted  point  as 
to  what  property  came  within  the  meaning  of  the  words 
quoted.  (Hilliard  on  Sales,  pp.  464-467;  Benjamin  on 
Sales,  p.  68;  Story  on  Sales,  Sees.  262,  263.)  To  avoid 
the  question,  the  Commissioners  substituted  tlie  phrase 
"  personal  property,"  which  is  defined  in  Subd.  6  of 
Sec.  14  of  this  Code. 

For  the  Price  of  Two  Hundred  Dollars  or 
y  More.— In  Baldey  vs.  Parker,  2  B.  &  C,  p.  37,  the 

p'laintifi[s  were  linen  drapers,  and  the  defendant,  at  their 
store,  bargained  for  several  articles.  A  separate  price 
was  agreed  upon  for  each  article,  no  one  of  which  was 
of  the  value  of  ten  pounds.    Some  of  the  goods  were 
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measured  in  the  presence  of  the  defendant,  some  he 
marked,  and  others  he  assisted  in  cuttinp^  from  a  larger 
bulk.    At  his  request,  an  account  of  the  whole  was  sent 
to  his  house.    The  account  amounted  to  seventy  pounds, 
which  he  refused  to  pay.    The  goods  were  then  sent  to 
his  house,  but  he  refused  to  take  them.    It  was  held 
that  this  was  one  entire  contract  within  the  seventeenth 
section  of  the  statute.    Abbott,  C.  J.,  said:    **  Looking 
at  the  whole  transaction,  I  am  of  the  opinion  that  the 
parties  must  be  considered  to  have  made  one  entire 
contract  for  the  whole  of  the  articles."     Bay  ley,  J., 
said:    **It  is  conceded  that  on  the  same  day,  and, 
indeed,  at  the  same  meeting,  the  defendant  contracted 
with  the   plaintiff  for  the  purchase  of  goods  of  a 
much  greater  value  than  ten  pounds.    Had  the  entire 
value  been  set  upon  the  whole  goods  together,  there 
cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  ten  pounds  within  the  seventeenth  section; 
and  I  think  that  the  circumstance  of  a  separate  price 
being  &xed  upon  each  article  makes  no  such  difference 
as  will  take  the  case  out  of  the  operation  of  that  law." 
Holroyd,  J.,  said:    **This  was  all   one  transaction, 
though  composed  of  different  parts.    At  first  it  appears 
to  have  been  a  contract  for  goods  of  a  less  value  than 
ten  pounds,  but  in  the  course  of  the  dealing  it  grew  to 
be  a  contract  for  a  much  larger  amount.    At  last, 
therefore,  it  was  one  entire  contract,  within  the  mean- 
ing and  mischief  of  the  Statute  of  Frauds;  it  being  the 
intention  of  that  statute  that  where  the  contract,  either 
at  the  commencement  or  the  conclusion,  amounted  to 
or  exceeded  the  value  of  ten  pounds,  it  should  npt  bind 
unless  the  requisites  there  mentioned  were  complied 
with.    The  danger  of  false  testimony  is  quite  as  great 
where  the  bargain  is  ultimately  of  the  value  of  ten 
pounds  as  if  it  had  been  originally  of  that  amount." 
Said  Best,  J.:    "Whatever  this  might  have  been  at 
the  beginning,  it  was  clearly  at  the  close  one  bargain 
for  the  whole  articles."    Story  on  Sales  of  Personal 
Property,  Sees.  241,  261;  Benjamin  on  Sales  of  Per- 
sonal Property,  p.  101.    Lord  Mansfield,  in  Simon  vs. 
Metwier,  1  W.  Black,  p.  599,  was  of  the  opinion  that 
sales  by  auction  were  not  intended  to  be  included  within 
the  statute,  on  account  of  the  publicity  with  which  such 
sales  are  made.    It  has  been  plausibly  argued  that  as 
the  statute  was  enacted  for  the  purpose  of  preventing 
peijury,  and  that  as  the  publicity  of  a  sale  at  auction 
precludes  all  possibility  of  perjury  as  to  the  fact  of  sale, 
it  could  not  have  been  the  intention  to  include  such 
sales  within  the  statute.    Neither  the  opinion  of  Lord 
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Mansiield  nor  the  arppiments  adduced  have  met  the 
approval  of  Courts,  and  it  may  now  be  considered  as 
settled  that  sales  by  auction  are  within  the  statute. — 
"Walker  vs.  Ck)n8table,  1  Bos.  &  Pull.,  p.  306;  Buck- 
minster  vs.  Harross,  13  Ves.,  p.  436;  Hinde  vs.  White- 
house,  7  East.,  p.  568;  Ken  worthy  vs.  Schofield,  2 
Bam.  &  Cres.,  p.  945;  Story  on  Sales  of  Personal 
Property,  Sec.  264.  But  where  the  same  person  at 
auction  buys  several  lots  as  they  are  offered,  a  distinct 
contract  arises  for  each  lot,  and  the  rule  of  Baldey  vs. 
Parker,  2  B.  &  C,  p.  87,  does  not  apply. — Emmerson 
vs.  Hcclis,  2  Taunt.,  p.  38;  Kugg  vs.  Minett,  11  East., 
p.  218;  Boots  vs.  Lord  Dormer,  4  B.  &  Ad.,  p.  77.  If 
at  the  time  of  the  bargain  it  is  uncertain  whether  the 
thing  sold  will  be  of  the  value  of  two  hundred  dollars, 
according  to  the  terms  of  the  contract,  yet  if  it  turns 
out  that  the  value  actually  exceeds  two  hundred  dollars, 
the  statute  applies. — Benjamin  on  Sales  of  Personal 
Property,  p.  102. 

Memorandum  ik  Writing. — See  Bei\jamin  on 
Sales  of  Personal  Property,  pp.  145-173,  where  the 
English  authorities  bearing  upon  the  construction  of 
this  phrase  are  collated  and  commented  upon  with 
learning  and  ability.  The  proposed  limits  of  this  work 
preclude  their  presentation  here. — See,  also.  Story  on 
Sales,  ii  265-273;  Bunting  vs.  Beidemen,  1  Cal.,  p. 
181;  Craig  vs.  Godfrey,  1  Cal.,  p.  415. 

Subscribed  by  the  Party.— It  is  well  settled  that 
the  only  signature  required  is  that  of  the  party  against 
whom  the  contract  is  to  be  enforced.  The  contract  is 
good  or  not  at  the  election  of  the  party  who  has  not 
signed.— Allen  vs.  Bennett,  3  Taunt.,  p.  169;  Thorn- 
ton vs.  Kempster,  5  Taunt.,  p.  786;  Laythoarp  vs. 
Bryant,  2  Bing.  N.  C,  p.  735;  Keuss  vs.  Picksley,  35 
Law  R.,  1  Ex.,  p.  342;  Champion  vs.  Plummer,  1  N. 
R.,  p.  154;  Egerton  vs.  Matthews,  6  East,  p.  307; 
Weightman  vs.  Caldwell,  4  Wheat,,  p.  85;  Western 
vs.  Kussel,  3  Ves.  &  Bean,  p.  192;  Martin  vs.  Mitchell, 
2  Jac.  &  Walk.,  p.  426;  Flight  vs.  Bolland,  4  Russ, 
p.  298;  Ballard  vs.  Walker,  3  Johns.  Cas.,  p.  10;  Cla- 
son  vs.  Bailey,  14  Johns.,  p.  487;  Russell  vs.  NicoU,  3 
Wend.,  p.  112;  2  Kent's  Com.,  p.  510;  Long  on  Sales, 
p.  54.  The  name  of  the  party  to  be  charged  must  be 
placed  at  the  foot  of  the  agreement. — James  vs.  Pat- 
ten, 6  N.  Y.,  p.  10;  rev'g  S.  C,  8  Barb.,  p.  344;  Davis 
vs.  Shields,  26  Wend.,  p.  341;  3  Parsons  on  Contracts, 
p.  8.  In  the  English  statute  and  in  the  statutes  of  sev- 
eral of  the  States  the  word  of  the  statute  is  not  "sub- 
scribed," but  "signed."    Under  such  statutes  it  has 
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been  held  that  the  name  written  in  any  part  of  the 
agreement  is  sufficient. — 3  Parsons  on  Contracts,  p.  6; 
Benjamin  on  Sales,  p.  174,  ct.  seq.;  Story  on  Sales, 
^  266;  Penniman  vs.  Hartshorn,  13  Mass.,  p.  87.  A 
mark  by  the  party  is  sufficient,  if  so  intended. — Baker 
vs.  Doning,  8  Ad.  &  E.,  p.  94;  and  in  Helshaw  vs. 
Langley,  11  L.  J.,  Ch.  17,  the  signature  of  the  party 
was  held  to  be  sufficient  when  he,  being  unable  to  write, 
held  the  top  of  the  pen  while  another  person  wrote  his 
name.  A  description  of  the  signer  written  by  himself 
at  the  foot  of  the  paper  is  insufficient.  Thus,  in  Selby 
vs.  Selby,  3  Mer.,  p.  2,  a  letter  by  a  mother  to  her  son 
beginning:  "My  dear  Robert,"  and  ending  "your 
affectionate  mother,'^  with  a  full  direction  containing 
the  son's  name  and  address,  was  held  not  a  sufficient 
signature  by  the  mother.  "  Whether,"  says  Mr.  Ben- 
jamin, "  a  signature  by  initials  would  suffice  seems  not 
to  have  been  expressly  decided." — Benjamin  on  Sales, 
p.  175;  but  see  Hubei-t  vs.  Moreau,  2  G.  &  P.,  p.  528; 
Sweet  vs.  Lee,  3  M.  <&  G.,  p.  452;  Sugden  on  Vendors  and 
Purchasers,  p.  144.  And  it  would  seem  that  if  the 
initials  were  intended  as  a  signature  by  the  party  who 
writes  the'm,  they  would  be  sufficient. — Caton  vs.  Caton, 
H.  of  L.,  pp.  127,  143.  At  common  law  the  signature 
might  be  in  writing  or  in  print. — Benjamin  on  Sales, 
p.  177;  Story  on  Sales,  ?  286.  But  under  the  Code  it 
must  be  in  writing. — See  Subd.  2,  Sec.  14  of  this  Code. 
The  memorandum  may  be  subscribed  by  the  agent  of 
the  party  to  be  charged. — See  Sees.  2296,  2304,  and 
2306,  of  this  Code. 

Accepts  an©  Receives  Part  ot  the  Thiko 
Sold. — The  corresponding  words  of  the  English  stat- 
ute are,  "except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same.''  Com- 
menting on  this  clause,  Mr.  Justice  Blackburn  (Black- 
bum  on  Sales,  pp.  22,  23)  observ^es:  "  If  we  seek  for 
the  meaning  of  the  enactment,  judging  merely  from 
its  words,  and  without  reference  to  decisions,  it  seems 
that  this  provision  is  not  complied  with,  unless  the  two 
things  concur;  the  buyer  must  accept,  and  he  must 
actually  receive  part  of  the  goods;  and  the  contract 
will  not  be  goed  unless  he  does  both.  And  this  is  to  be 
borne  in  mind,  for  as  there  may  be  an  actual  receipt 
without  any  acceptance,  so  there  may  be  an  acceptance 
without  any  receipt.  In  the  absence  of  authority,  and 
judging  merely  from  the  ordinary  meaning  of  the  lan- 
guage, one  would  say  that  an  acceptance  of  part  of  the 
goods  is  an  assent  by  the  buyer,  meant  to  be  final,  that 
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this  part  of  the  goods  is  to  be  taken  by  him  as  his  prop- 
erty, under  the  contract,  and  as  so  far  satisfying  the 
contract.  So  long  as  the  buyer  can ,  without  self-contra- 
diction, declare  that  the  goods  are  not  to  be  taken  in 
fulfillment  of  the  contract,  he  has  not  accepted  them. 
And  it  is  immaterial  whether  his  refusal  to  take  the 
goods  be  reasonable  or  not.  If  he  refuses  the  good?, 
assigning  grounds  false  or  frivolous,  or  assigning  no 
reason  at  all,  it  is  still  clear  that  he  does  not  accept  the 
goods,  and  the  question  is  not  whether  he  ought  to 
accept,  but  whether  he  has  accepted  them.  The  ques- 
tion of  acceptance  or  not  is  a  question  as  to  what  was 
the  intention  of  the  buyer,  as  signified  by  his  outward 
acts.  The  receipt  of  part  of  the  goods  is  the  taking  j)Os- 
gession  of  them.  When  the  seller  gives  to  the  buyer 
the  actual  control  of  the  goods,  and  the  buyer  accepts 
such  control,  he  has  actually  received  them.  Such  a 
receipt  is  often  evidence  of  an  acceptance,  but  it  is  not 
the  same  thing;  indeed,  the  receipt  by  the  buyer  may 
be,  and  often  is,  for  the  express  purpose  of  seeing 
whether  he  will  accept  or  not.  If  goods  of  a  particular 
description  are  ordered  to  be  sent  by  a  carrier,  the 
buyer  must  in  every  case  receive  the  package  to  see 
whether  it  answers  his  order  or  not;  it  may  even  be 
reasonable  to  try  part  of  the  goods  by  using  them;  but 
though  this  is  a  very  actual  receipt,  it  is  no  acceptance 
so  long  as  the  buyer  can  consistly  object  to  the  goods 

as  not  answering  his  order.'* 
Says  Mr.  Story:   **The  words  'accept  and  actually 

receive '  are  understood  to  mean  a  final  and  absolute 
appropriation  by  the  purchaser,  either  of  the  whole 
article  sold,  or  of  a  part  thereof.    So  long  as  the  con- 
tract of  sale  is  by  its  terms  subject  to  avoidance  by 
either  party,  or  so  long  as  either  party  has  a  claim  upon 
the  goods  as  against  the  other,  no  sufficient  acceptance 
has  taken  place,  although  the  title  be  passed,  or  mere 
possession  of  the  subject  matter  of  the  sale  be  altered." 
Story  on  Sales,  Sec.  276;  Kussel  vs.  Minor,  22  Wend., 
p.  659;  Acebal  vs.  Levy,  10  Bing.,  p.  376;  Smith  vs. 
Surnam,  9  Barn.  &  Cres.,  p.  561;  Carter  vs.  Touissant, 
6  Bam.  &,  Aid.,  p.  858.    If  by  the  terms  of  the  sale  the 
purchaser  may  return  the  goods  within  a  fixed  time,  if 
they  do  not  please  him,  the  acceptance  is  not  complete, 
go  as  to  satisfy  the  statute,  until  such  time  elapses.    So 
long  as  the  purchaser  is  entitled  to  rescind  the  contract, 
or  to  object  to  the  quantity  or  quality  of  the  goods,  or 
60  long  as  the  seller  retains  a  lien,  or  may  exercise  the 
right  of  stoppage  in  transitu,  the  acceptance  is  not  suf- 
ficient.— Acebal  vs.  Levy,  10  Bing.,  p.  384;  Astley  vs. 
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Emery,  4  Maule  &  Selw.,  p.  264;  Balde:^  vs.  Parker,  2 
Bam.  &  Cres.,  p.  44;  Howe  vs.  Palmer,  3  Barn.  & 
Aid.,  p.  321;  Phillips  vs.  Bistolli,  2  Barn.  &  Ores.,  p. 
513;  Kent  vs.  Huskisson,  3  Bos.  &  Pull.,  p.  233;  Han- 
son vs.  Armitage,  5  Barn.  &  Aid.,  p.  557. 

AccEPTANCK  OF  SAMPLE  AS  Part.— In  Hinde  vs. 
"Whitehouse,  7  East.,  p.  558,  sugar  had  been  sold  by  auc- 
tion; the  defendant,  being  the  highest  bidder,  received 
a  sample  of  the  sugar  knocked  down  to  him,  and  it 
was  in  proof  that  at  such  sales  the  samples  were  always 
delivered  to  purchasers  as  part  of  their  purchase  and 
to  make  up  the  quantity.  This  was  held  to  be  an 
acceptance  of  part  of  the  goods  sold.  Said  Lord  Ellen- 
borough:  "Inasmuch  as  the  half  pound  sample  of 
sugar  out  of  each  hogshead  in  this  case  is,  by  the  terms 
and  conditions  of  the  sale,  so  far  treated  as  part  of  the 
entire  bulk  to  be  delivered,  that  it  is  considered  in  the 
original  weighing  as  constituting  a  part  of  the  bulk 
actually  weighed  out  to  the  buyer,  and  to  be  allowed 
for  specifically  if  he  should  choose  to  have  the  com- 
modity weighed,  I  cannot  but  consider  it  as  part  of 
the  goods  sold  under  the  terms  of  the  sale,  accepted 
and  actually  received  as  such  by  the  buyer.  And 
although  it  be  delivered  partly  alio  intuitu^  namely: 
as  a  sample  of  quality,  it  does  not  therefore  prevent  its 
operating  to  another  consistent  intent,  also  in  pursu- 
ance of  the  purposes  of  the  parties  as  expressed  in  the 
conditions  of  sale,  namely:  as  a  part  of  the  delivery  of 
the  thing  itself  as  soon  as  in  virtue  of  the  bargain  the 
buyer  should  be  entitled  to  retain,  and  should  retain  it 
accordingly.  See,  also,  on  this  point,  Grardner  vs. 
Grout,  2  C.  B.,  (N.  S.,)  p.  340;  Klinitz  vs.  Surrey,  5 
Esp.,  p.  267;  Talver  vs.  West,  Holt,  p.  178;  Foster  vs. 
Frampton,  6  B.  &  C,  p.  107;  Gilliat  vs.  Roberts,  19 
L.  J.  Ex.,  p.  410. 

In  Phillips  vs.  Bistolli,  2  B.  &  C,  p.  11,  a  purchaser 

of  jewelry  at  auction  held  it  in  his  hands  for  a  few 
moments,  and  tendered  it  back,  with  the  remark  that 
there  had  been  a  mistake.  The  Court  set  aside  a  ver- 
dict for  the  plaintiff,  and  ordered  a  new  trial,  saying: 
**  To  satisfy  the  statute  there  must  be  a  delivery  of  the 
goods  by  the  vendor,  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee,  and  there  must  be 
an  actual  acceptance  by  the  latter,  with  an  intention 
of  taking  possession  as  owner."  The  doctrine  of  con- 
structive acceptance,  and  the  causes  arising  under  it, 
are  discussed  and  examined  by  Mr.  Benjamin  in  his 
work  on  Sales  of  Personal  Property.  Page  108,  et.  seq., 
he  says:  **  It  is  quite  well  settled  that  the  acceptance 
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of  the  goods,  or  part  of  them,  as  required  by  the  stat- 
ute, may  be  constructive  only,  and  that  the  question 
whether  the  facts  proven  amount  to  a  constructive 
acceptance  is  one  of  fact  for  the  jury,  and  not  matter 
of  law  for  the  Court.  The  acceptance  must  be  clear 
and  unequivocal.*'  Upon  this  topic  said  Erie,  J.,  in 
Parker  vs.  Wallis,  5  E.  &  B.,  p.  21:  "If  the  vendee 
does  any  act  to  the  goods  of  wrong,  if  he  is  not  the 
owner  of  the  goods,  and  of  right  if  he  is  the  owner  of 
the  goods,  the  doing  of  that  act  is  evidence  that  he  ha.^ 
accepted  them.** — See,  also,  Chaplin  vs.  Rogers,  1 
East,  p.  195;  Beaumont  vs.  Brengeir,  7  Taunt.,  p. 
597;  Lilly  white  vs.  Devereux,  15  M.  &  W.,  p.  285; 
Baines  vs.  Jevons,  7  C.  &  P.,  p.  288.  Says  Story: 
(Story  on  Sales,  §  276),  "  It  is  not  necessary  that  there 
should  be  a  manual  and  actual  reception  of  the  goods; 
for  if  a  complete  constructive  possession  be  given  by 
symbol,  so  as  to  finally  bind  both  parties,  or  if  a  final 
appropriation  by  the  purchaser  be  necessarily  implied 
from  his  acts  so  as  to  destroy  all  right  to  avoid  the 
sale,  or  to  object  to  it,  or  if  they  be  delivered  to  an 
agent  or  bailee  authorized  to  finally  accept  them,  the 
acceptance  will  be  suflicient.  The  only  question  U 
whether  the  contract  is  completely  executed  on  the 
part  of  the  vendor,  and  assented  to  finally  by  the 
vendee,  so  that  the  right  of  property  and  the  possession 
are  irrevocably  changed.'' — Tuxworth  vs.  Moore,  9 
Pick.,  p.  349.  The  delivery  of  a  bill  of  lading  or  dock 
warrant,  or  of  any  other  type  or  symbol  of  ownership, 
is  considered  to  be  sufficient  upon  the  ground  that 
thereby  the  possession  is  as  absolutely  changed  as  if 
the  article  of  which  it  is  the  symbol  were  given. — 
Chaplin  vs.  Rogers,  1  East.,  p.  193;  Jewett  vs.  War- 
ren, 12  Mass.,  p.  300;  Gardiner  vs.  Howland,  2  Pick., 

p.  602;  Brinlcy  vs.  Spring,  7  Greenl.,  p.  241;  Tuckej 
vs.  Buffington,  15  Mass.,  p.  477. 

"When  the  goods  at  the  time  of  the  sale  are  in  pos- 
session of  the  vendee,  it  may  be  difficult  to  prove  the 
receipt;  but  if  it  can  be  shown  that  the  vendee  has 
done  acts  not  consistent  with  the  supposition  that  his 
former  possession  has  remained  unchanged,  these  acts 
may  be  proved,  and  it  is  a  question  of  feet  for  the  jury 
whether  the  acts  were  done  because  the  purchaser  had 
taken  to  the  goods  as  owner. — Benjamin  on  Sales,  p. 
126;  Edan  vs.  Dudfield,  1  Q.  B.,  p.  306;  Lillywhite  vs. 
Devereux,  15  M.  &  S.,  p.  285.  "  "When  the  goods,  at 
the  time  of  the  sale,  are  in  possession  of  a  third  person, 
an  actual  receipt  takes  place  when  the  vendor,  the  pur- 
chaser, and  the  third  person  agree  together  that  the 
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latter  shall  cease  to  hold  the  goods  for  thfe  vendor,  and 
shall  hold  them  for  the  purchaser." — Benjamin  on 
Sales,  p.  127;  Blackburn  on  Sale*,  p.  28;  Ben  tall  vs. 
Burn,  3  B.  «&  C,  p.  423;  Lackington  vs.  Atherton,  7 
M.  &  G.,  p.  360;  Bill  vs.  Bament,  9  M.  &  W.,  p.  36; 
Lucas  vs.  Dorrien,  7  Taunt.,  p.  278;  Woodley  vs.  Cov- 
entry, 2  H.  &  C,  p.  164;  Harman  vs.  Anderson,  2 
Camp  ,  p.  243;  Farina  vs.  Home,  16  M.  &  W.,  p.  119; 
Godts  vs.  Bose,  17  C.  B.,  p.  229.  If  the  vendor  gives 
to  the  vendee  an  order  on  a  warehouseman  having  the 
custody  of  the  goods  to  deliver  them  to  the  vendee,  and 
the  warehouseman  accepts  the  order  and  agrees  to  hold 
the  goods  for  the  vendee,  the  possession  is  thereby 
changed  so  as  to  satisfy  the  statute  (Tuxworth  vs.  Moore, 
9  Pick.,  p.  349;  Hollingsworth  vs.  Napier,  3  Caines,  p. 
185;  Wilkes  vs.  Ferris,  5  Johns.,  p.  335;  Lucas  vs.  Dor- 
rien, 7  Taunt.,  p.  278;  Bentall  vs.  Bum,  3  Bam.  &  Cres., 
p.  423);  and  this  is  so  though  no  transfer  be  made  upon 
the  books  of  the  warehouseman. — Harman  vs.  Ander- 
son, 2  Camp.,  p.  245.  But  if  the  warehouseman  refuse 
to  accept  the  order  or  to  recognize  the  vendee  as  the 
owner,  the  delivery  would  not  be  sufficient  to  satisfy 
the  statute.— Bentall  vs.  Burn,  3  Bam  &  Cres.,  p.  423. 
If  the  goods  are  on  the  premises  of  a  third  person,  not 
a  bailee  of  them — as  timber  cut  down  and  at  the  dis- 
posal of  the  vendor  on  the  land  of  another  person,  or 
at  his  disposal  at  a  free  wharf— the  delivery  may  be 
made  by  the  vendor  placing  the  goods  at  the  disposal 
and  under  the  control  of  the  vendee. — Tausley  vs.  Tur- 
ner, 2  Bing.  N.  C,  p.  161;  Cooper  vs.  Bill,  34  L.  J. 
Ex.,  p.  161;  3  H.  &  C,  p.  722.  Delivery  to  a  common 
carrier,  or  to  one  designated  by  the  purchaser  for  con- 
veyance to  him,  constitutes  an  actual  receipt  by  the 
purchaser. — Dawes  vs.  Peck,  8  T.  R.,p.330;  Waitevs. 
Baker,  2  Ex.,  p.  1;  Fragano  vs.  Long,  4  B.  &  C,  p. 
219;  Dun  lap  vs.  Lambert,  6  CI.  &  Fin.,  p.  600;  John- 
son vs.  Dodgson,  2  M.  &  W.,  p.  653;  Norman  vs. 
Phillips,  14  M.  &  W.,  p.  277;  Meredith  vs.  Meigh,  2 
E.  &  B.,  p.  364;  Cusack  vs.  Robinson,  1  B.  &  S.,  p. 
299;  Hart  vs.  Bush,  27  L.  J.  Q.  B.,  p.  271.  But  such 
a  receipt  does  not  constitute  an  acceptance  by  the  buj'er 
imless  the  carrier  or  person  is  the  authofized  general 
agent  of  the  purchaser,  for  the  delivery  is  not  final,  the 
seller  still  having  the  right  of  stoppage  in  transitu, — 
Astley  vs.  Emery,  4  Maule  &  Sclw.,  p.  264;  Hanson 
vs.  Armitage,  5  Bam.  &  Aid.,  p.  321.  And  as  long  as 
the  seller  preserves  sufficient  control  over  the  goods  to 
retain  the  right  of  stoppage  in  transitu^  he  prevents 
the  vendee  from  accepting  them  as  his  own  within  the 
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meaning  of  the  statute.— Baldey  vs.  Parker,  2  B.&  C, 
p.  67;  Howe  vs.  Palmer,  3  B.  &  A.,  p.  321;  Tempe*it 
vs.  Fitzgerald,  3  B.  &  A.,  p.  680;  Carter  vs.  Touissant, 
5  B.  &  A.,  p.  855;  Smith  vs.  Sumam,  9  B.  <&  C,  p.  561; 
Bill  vs.  Bament,  9  M.  &  W.,p.  37;  Hawes  vs.  Watson, 
2  B.  &  C,  p.  511;  Maberly  vs.  Sheppard,  10  Bing.,  p. 
101;  Cusack  vs.  Hoskins,  9  Exch.,  p.  753;  Dodsley  vs. 
Varley,  12  Ad.  &  E.,  p.  632;  Howes  vs.  Ball,  7  B.  &  C, 
p.  484. 

PiWYS  Part  or  thk  Price.— The  corresponding 
words  of  the  English  ^tAtute  are:  "or  give  something 
in  earnest  to  bind  the  bargain  or  in  part  payment." 
Story  says  "  this  exception  was  founded  upon  an  old 
custom,  common  in  England  at  the  time  when  this 
statute  was  enacted,  for  the  purchaser  to  pay  a  small 
portion  of  the  purchase  money  in  token  of  the  conclu- 
sion and  ratification  of  the  sale. — 2  Black.  Com.,  p. 
447.  Some  formal  act  by  which  conclusive  assent  is 
manifested  to  the  terms  of  a  bargain  has  been  common 
to  all  countries  and  in  all  ages.  The  Jew  plucked  off 
one  shoe  and  gave  it  to  his  neighbor. — Ruth,  ch.  4,  v. 
7,  8,  9.  The  people  of  the  nprthem  nations  shook 
hands. — Bracton  I,  2,  c.  27.  The  Indian  smokes  a 
pipe." — Story  on  Sales,  §  273.  But  the  giving  of  earnest 
has  fallen  into  disuse,  and  is  therefore  omitted  from  the 
statute,  and  now  nothing  short  of  an  actual  bona  fide 
payment  of  a  portion  of  the  price  will  satisfy  the  stat- 
ute.— Benjamin  on  Sales,  p.  135;  Story  on  Sales,  §  273. 
An  agreement  to  set  off  a  debt  due  the  buyer  is  a  part 
payment  within  the  statute,  if  made  subsequently  to 
the  sale  or  by  an  independent  contract  at  the  time  of 
sale,  such  as  the  giving  of  a  receipt  by  the  buyer  for 
the  debt,  but  if  the  agreement  is  one  of  the  terms  of 
the  contract  of  sale  itself,  it  is  not  such  a  payment  as 
the  statute  requires. — Benjamin  on  Sales,  pp.  138-140; 
Walker  vs.  Nussey,  16  M.  &  W.,  p.  302. 

Tlie  "part  payment'*  need  not  be  made  in  money, 
but  in  anything  of  value  which,  by  agreement,  is  given 
by  the  buyer  and  accepted  by  the  seller  "  on  account," 
as  for  instance  the  transfer  to  the  vendor  of  a  bill  or 
note. — Chamberlyn  vs.  Delarive,  2  Wils., p. 253;  Kears- 
lake  vs.  Morgan,  6  T.  R.,  p.  513;  Griffiths  vs.  Owen, 
13  M.  &  W.,  p.  58.  The  effect  of  part  payment  is  only 
to  bind  the  bargain,  and  not  to  change  the  title. — 
Story  on  Sales,  §  274.  The  buyer  can  only  take  the 
goods  upon  payment  of  the  balance  of  the  agreed  price, 
and  the  seller  can  only  claim  the  balance  of  the  pur- 
chase money  upon  tendering  the  article  sold.  If  the 
purchaser,  within  a  reasonable  time,  does  not  pay  for 
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and  take  away  the  goods,  they  may  be  resold  to  an- 
other person. — 2  Kent's  Com.,  p.  495;  Goodall  vs. 
Skelton,  2  H.  Black,  p.  316;  Langfort  vs.  Tiler,  1  Salk. 
K.,  p.  113;  6  Mod.,  p.  162;  Hinde  vs.  Whitehouse,  7 
East,  p.  571;  Koberta  on  the  Stat,  of  Frauds,  pp.  164- 
171. 

1740.     An  afici-eement  to  manufacture  a  thine:,  fi'om  Contract 

^  °'  to  inanu- 

materials  furnished  by  the  manufacturer,  or  by  an-  facture. 
other  pei'son,  is  not  within  the  provisions  of  the  last 
section. 

Note. — The  seventeenth  section  of  the  English  stat- 
ute has  been  held  not  to  apply  to  executory  agree- 
ments, but  only  to  such  as  were  equivalent  to  the 
common  law  contract  of  bargain  and  sale. — Towers  vs. 
Osborne,  1  Strange,  p.  506;  Clayton  vs.  Andrews,  4 
Burr,  2101;  Groves  vs.  Buck,  3  M.  &  S.,  p.  178;  but 
the  contrary  was  held  in  Rondeau  vs.  Wyatt,  2  H.  Bl., 
p.  63;  Cooper  vs.  Elston,  7  T.  R.,  p.  14;  and  Garbut 
vs.  Watson,  5  B.  &  A.,  p.  613.  The  question  was  set- 
tled in  England  by  the  passage  of  the  Act  known  as 
"Lord  Tenterden's  Act"  (9  Geo.  IV,  Chap.  14,  Sec. 
87),  which  recites  that  **  it  has  been  held  that  the  said 
recited  enactments  "  (i.  e.  the  seventeenth  section  of  the 
Statute  of  Frauds)  "  do  not  extend  to  certain  execu- 
tory contracts  for  the  sale  of  goods,  which  neverthe- 
less are  within  the  mischief  thereby  intended  to  be 
remedied,"  and  then  proceeds  to  enact  that  the  provis- 
ions of  the  seventeenth  section  **  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds 
sterling,  or  upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  future  time,  or  may 
not  at  the  time  of  such  contract  be  actually  made,  pro- 
cured, or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."  Sec. 
1739  of  this  Code  expresvsly  includes  executory  con- 
tracts, and  Sec.  1740  contains  the  exception  to  the  rule, 
and  exempts  from  the  operation  of  the  statute  execu- 
tory contracts  for  the  future  delivery  of  goods  after 
they  shall  be  manufactured. — Donovan  vs.  Willson,  26 
Barb.,  p.  138;  Parker  vs.  Sohenck,  28  Barb.,  p.  38; 
Courtwright  vs.  Stewart,  19  Barb.,  p.  455;  Bronson  vs. 
AViman,  10  Barb.,  p.  406;  Robertson  vs.  Vaughn,  5 
Sandf.,  p.  1;  Sewall  vs.  Fitch,  8  Cow.,  p.  215;  Crook- 
shank  vs.  Burrell,  18  Johns.,  p.  58;  Clayton  vs.  An- 
drews, 4  Burr,  2101;  Cooper  vs.  Elston,  7  T.  R., 
p.  14;   Smith  vs.  Sumam,  9  Barn.  &  Cres.,  p.  561; 
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Bennett  vs.  Hull,  10  John?.,  P»  364;  Watt  vs.  Friend, 
10  Bam.  &  Ores.,  p.  446;  Jackson  vs.  Covert,  5  Wend., 
p.  139;  1  Kent  Com.,  p.  511;  Ross  on  Vendors,  p.  8; 
Story  on  Sales,  Sec.  260;  Benjamin  on  Sales,  p.  70. 

Contract  1741.    No  agreement  for  the  sale  of  real  propei-ty, 

of  real        or  of  any  estate  therein,  otlier  than  an  estate  for  a  term 

property.  •/     ^  ' 

not  exceeding  one  year,  is  valid,  unless  a  memorandum 
thereof,  showing  the  parties,  their  consent,  and  the 
subject  of  sale,  is  made  in  writing,  and  subscribed  by 
the  party  to  be  charged,  or  his  agent,  thereunto 
authorized  in  writing,  or  unless  the  contract  has  been 
partially  performed  by  the  party  seeking  to  enforce  it, 
and  such  part  performance  liaa  been  accepted  by  the 
other. 

Note.— Stats.  Charles  II,  Ch.  3,  Sec.  4;  Stats.  1850, 
p.  266,  Sec.  8.  Sec.  8  of  the  Stat,  of  1850  reads  as  fol- 
lows: "Every  contract  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any  lands  or 
any  interest  in  lands,  shall  be  void,  unless  the  contract, 
or  some  note  or  memorandum  thereof  expressing  the 
consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made.**  And 
Sec.  9  is  as  follows:  "  Every  instrument  required  to  be 
subscribed  by  any  person  under  the  last  preceding  sec- 
tion, may  be  subscribed  by  the  agent  of  such  party 
duly  authorized."  It  will  be  seen  that  the  memoran- 
dum required  by  Sec.  1741  does  not  require  the  con- 
sideration to  be  expressed;  this  is  in  harmony  with 
other  provisions  of  the  Codes,  which  make  a  writing 
import  a  consideration.  Under  Sees.  8  and  9  of  the 
Stats,  of  1850,  the  agent  might  be  appointed  without 
writing. — Coles  vs.  Trecothick,  9  Yes.,  p.  250;  Mort- 
lock  vs.  Buller,  10  Ves.,  p.  292;  Clinan  vs.  Cooke,  1 
Sch.  &  Lef.,  p.  22;  Graham  vs.  Musson,  7  Scott,  p. 
769;  Kucker  vs.  Canmeyer,  1  Esp.,  p.  105;  Wright  vs. 
Dannah,  2  Camp.,  p.  203;  Inhabitants  of  Alna  vs. 
Plummer,  4  Greenl.,  p.  258;  McWhorter  vs.  McMa- 
hon,  10  Paige,  p.  386;  Lawrence  vs.  Hill,  5  N.  Y.,  p. 
107;  Worral  vs.  Munn,  1  Seld.,  p.  229;  Hawkins  vs. 
Chace,  19  Pick.,  p.  605;  Ulen  vs.  Kittredgc,  7  Mass., 
p.  235;  Yorby  vs.  Grigsby,  9  Leigh,  p.  387;  Johnson 
vs.  McGruder,  15  Mo.,  p.  365;  Talbot  vs.  Bowen,  1  A. 
K.  Marsh,  p.  436;  Coleman  vs.  Bailey,  4  Bibb.,  p.  297; 
Curtis  vs.  Blair,  4  Cush.,  p.  309;  Johnson  vs.  Dodge, 
17  111.,  p.  433.    Mr.  Fell  (Merc.  Grear.,  Appendix  No. 
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VI)  argues  with  great  force  against  the  propriety  of 
this  rule,  but  admits  that  the  law  is  settled  in  &vor  of 
it.  Sec.  1741  changes  the  rule,  and  hereafter  the  agent 
must  be  autliorized  in  writing. 

The  provision  in  rohition  to  the  effect  of  part  per- 
formance i.s  doubtless  rather  broader  than  the  rules  of 
equity  would  sustain,  as  it  has  always  been  required 
that,  to  take  the  caj?e  out  of  the  statute,  the  party  seek- 
ing to  enforce  an  oral  contract  mu.st  show  that  he 
cannot  be  replaced  in  his  former  position. — ^Malins  vs. 
Brown,  4  N.  Y.,  p.  403;  Bennett  vs.  Abrams,  41  Barb., 
p.  619;  Williston  vs.  Williston,  id.,  p.  635;  Lowry  vs- 
Tew,  3  Barb.  Ch.,  p.  407;  Rhodes  vs.  Rhodes,  3  Sandf. 
Ch.,  p.  279;  "Wolfe  vs.  Frost,  4  id.,  p.  72;  German  vs. 
Machin,  6  Paige,  p.  238;  Frame  vs.  Dawson,  14  Ves., 
p.  386.  But  it  is  to  be  remembered  that  the  equitable 
doctrine  of  parj  performance  was  always  in  contradic- 
tion of  the  letter  of  the  statute,  and  that  the  Courts 
might  therefore  well  hesitate  to  go  so  far  as  their  sense 
of  abstract  juhtice  would  have  dictated.  In  reducing 
their  doctrines  to  the  form  of  a  statute,  it  seems  only 
proper  to  adopt  the  principle  which  lies  at  the  founda- 
tion of  those  decisions,  without  the  restrictions  which 
were  imposed  from  a  regai*d  for  the  adverse  provisions 
of  the  Statute  of  Frauds.  Many  of  the  principles  stated 
and  cases  cited  in  note  to  Sec.  1739  will  be  found  appli- 
cable to  the  interpretation  of  the  provisions  of  Sec.  1741. 


CHAPTER  II. 

RIGHTS   AND   OBLIGATIONS    OF   THE   SELLER, 

Article    I.  Rights  and  Duties  before  Delivery. 
II.  Delivery. 
III.  Warranty. 


ARTICLE  I. 

rights  and  duties  before  delivery. 

Section  1748.  "When  seller  must  act  as  depositary. 
1749.  When  seller  may  resell. 

1748.     After  personal  property  has  been  sold,  and 
68 
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When 
seller  must 
act  as 
depositary. 


When 
seller  may 
rraelL 


until  the  delivery  is  completed,  the  seller  has  the  rights 
and  obligations  of  a  depositaiy  for  hire,  except  tliat  he 
must  keep  the  property,  without  charge,  until  the  buyer 
has  had  a  reasonable  opportunity  to  remove  it. 

Note.-— The  seller  is  bound  to  keep  the  thing  frold 
safely,  even  if  the  buyer  does  not  come  at  the  proper 
time  to  take  it. — Sheldon  vs.  Skinner,  4  Wend.,  p.  525. 
But  he  is  entitled  to  compensation  for  his  trouble. — Id. 
And  unquestionably  he  may  discharge  himself  of  the 
burden  upon  due  notice. — See  the  Chapter  on  Deposit 
for  Hire.  He  may  also  deposit  the  thing  with  a  third 
person. — Bennett  vs.  Smith,  15  Wend.,  p.  493. 

1749.  If  a  buyer  of  personal  property  does  not  pay 
for  it  according  to  contract,  and  it  remains  in  the  jx)s- 
session  of  the  selter  after  payment  is  due,  the  seller 
may  rescind  the  sale,  or  may  enforce  his  lien  for  the 
price,  in  the  manner  prescribed  by  the  Title  on  Liens. 

NoTK. — Rescinding  sale. — Fancher  vs.  Goodman,  29 
Barb.,  p.  315;  Niel  vs.  Cheves,  1  Bail  S.  C,  p.  537. 
Enforcement  of  lien. — Fancher  vs.  Groodman,  29  Barb., 
p.  315;  Mallory  vs.  Lord,  id.,  p.  454;  Sands  vs.  Taylor, 
5  Johns.,  p.  395;  Bement  vs.  Smith,  15  Wend.,  p.  497; 
Bogart  vs.  O'Kegan,  1  E.  D.  Smith,  p.  590;  Maclean 
vs.  Dunn,  4  Bing.,  p.  722. 


ARTICLE    II. 


Delivery  on 
demand. 


DELIVERY. 

Section  1753.  Delivery  on  demand. 

1754.  Delivery,  where  made. 

1755.  Expense  of  transportation. 

1756.  Notice  of  election  as  to  delivery. 

1757.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

1758.  Delivery  to  be  within  reasonable  hours. 

1753.  One  who  sells  personal  property,  whether  it 
was  in  his  possession  at  the  time  of  sale  or  not,  must 
put  it  into  a  condition  fit  for  delivery,  and  deliver  it 
to  the  buyer  within  a  reasonable  time  after  demand, 
unless  he  has  a  lien  thereon. 

Note.—"  There  is  no  branch  of  the  law,"  says  Mr. 
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Benjamin,  "more  confufiing  to  the  student  than  deliv- 
ery.   This  results  from  the  fact  that  the  word  is  unfor- 
tunately used  in  very  different  senses,  and  unless  these 
different  significations  are  carefully  borne  in  mind  the 
decisions  would  furnish  no  clue  to  a  clear  perception  of 
principles.     First — The  word  delivery  is   sometimes 
used  with  reference  to  the  passing  of  the  property  in 
the   chattel,  sometimes    to    the   change  of  the  poa^ 
session  of  the  chattel;    in  a  word,  it  is  used  to  de- 
note transfer  of  title,  or  transfer  of  possession.    See- 
oiuily — Even  where  *  delivery '  is  used  to  signify  the 
transfer  of  possession,  it  will  be  found  that  it  is  em- 
ployed in  two  distinct  classes  of  cases,  one  having 
reference  to  the  formation  of  the  contract,  the  other  to 
the  performance  of  the  contract.     When  questions 
arise  as  to  the  *  actual  receipt '  which  is  necessary  to 
give  validity  to  a  parol  contract  for  the  sale  of  chattels 
exceeding  £10  in  value,  the  Judges  constantly  use  the 
word  *  delivery'    as  the    correlative   of  that  *  actual 
receipt.'    After  the  sale  has  been  proven  to  exist,  by 
delivery  and  actual  receipt,  there  may  arise  a  second 
and  distinct  controversy  upon  the  point  whether  the 
vendor  \iVi^  performed  his  completed  bargain  by  deliv- 
ery   of    possession    of    the    bulk   to    the   purchaser. 
Thirdly — Even  when  the  subject  under  consideration 
is  the  vendor's  delivery  of  possession  in  performance 
of  his  contract,  there  arises  a  fresh  source  of  confusion 
in  the  different  meanings  attached  to  the  word  *  pos- 
session.'   In  general,  it  would  be  perfectly  proper,  and 
even  technical,  to  speak  of  the  buyer  of  goods  on  credit 
as  being  in  possession  of  them,  although  the  actual  cus- 
tody may  have  been  left  with  the  vendor.    The  buyer 
owns  the  goods,  has  the  right  of  possession,  may  take 
them  away,  sell,  or  dispose  of  them  at  his  pleasure,  and 
maintain  trover  for  them.    Yet,  if  he  became  insolvent, 
the  vendor  is  said  to  have  retained  possession.    Again, 
if  the  vendor  has  delivered  the  goods  to  a  carrier,  for 
conveyance  to  the  purchaser,  he  is  said  to  have  lost  his 
lien,  because  the  goods  are  in  the  buyer's  possession, 
the  carrier  being  the  agent  of  the  buyer;  but  if  the 
vendor  claim  to  exercise  the  right  of  stoppage  in  tran- 
situ, while  the  carrier  is  conveying  them,  the  goods  are 
said  to  be  in  the  constructive^  not  in  the  actual  posses- 
sion of  the  buyer." — Benjamin  on  Sales,  pp.  497,  498. 
Says  Mr.  Story:  "There  are  four  different  species  of 
delivery.    I^rst — That  delivery  which  suffices  to  pass 
the  title,  so  that,  if  the  goods  be  destroyed,  the  loss 
falls  upon  the  vendee.    Secotid — That  delivery  which 
suffices  to  destroy  the  lien  of  the  vendor,  which  con- 
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sists  in  a  total  and  unquali6ed  surrender  of  possession, 
and  of  special  claim  to  retain  the  goods,  by  the  vendor. 
Third — Tliat  delivery  which  is  necessary  to  satisfy  the 
requisitions  of  the  Statute  of  Frauds,  in  case  tlic  con- 
tract is  not  in  writing,  which  requires  not  only  an  utter 
relinquishment  of  po.-seshion  by  the  vendor,  but  nlt-o 
an  absolute  and  final  appropriation  by  the  vendee, 
so  as  to  destroy  the  right  of  either  party  to  rescind  the 
contract.  These  ditterent  species  of  delivery  must  be 
strictly  distinguished  from  each  other,  or  the  cases  will 
present  nothing  but  embarrassment  and  confusion  to 
the  student.  It  must  be  remembered  that  a  delivery 
may  be  sufficient  to  pass  the  title  which  is  not  always 
(•uificient  to  destroy  a  lien ;  and  that  a  delivery  which 
will  defeat  the  lien  of  the  vendor  may  not  be  sufficient 
to  satisfy  the  requisitions  of  the  Statute  of  Frauds." — 
♦Story  on  Sales,  §  '2i)5;  Clarke  vs.  Spcnce,  4  Adolph.  & 
£11.,  p.  466;  Tarling  vs.  Baxter,  6  Bam.  &  Cress.,  p. 
304,  The  seller  mu^t  put  the  property  in  a  condition 
fit  for  delivery. — Geraid  vs.  Prouty,  34  Barb.,  p.  454. 
In  every  sale  of  personal  property  there  is  an  implied 
stipulation  to  deliver. — Buddie  vs.  Green,  27  L.  J.  Ex., 
p.  33;  3  H.  &  N.,  p.  996.  This  stipulation  is  broken  by 
the  refusal  of  a  third  person  in  possession,  even  though 
unjustifiable  on  his  part. — Id.  The  delivery  must  be 
made  within  a  rea.sonable  time. — Terwilliger  vs.  Knapp, 
2  E.  D.  Smith,  p.  86;  Kipp  vs.  Wiles,  3  Sandf.,  p.  585; 
Brightly  vs.  Norton,  3  B.  &  S.,  p.  305;  Toms  vs.  "Wil- 
son, 4  B.  <&  S.,  p.  442.  After  demand. — Jones  vs.  Gib- 
bons, 8  Exch.,  p.  922;  Bach  vs.  Owen,  5  T.  R.,  p.  409; 
Kadford  vs.  Smith,  3  M.  «&  W.,  p.  254.  This  right  of 
delivery  is  however  only  prima  facie,  and  it  **may 
well  be  bargained  that  the  possession  shall  remain  with 
the  vendor  until  the  fulfillment  of  certain  conditions 
precedent  by  the  purchaser.  Where  nothing  is  said  as 
to  payment,  the  law  presumes  that  the  parties  intended 
to  make  the  payment  of  the  price  and  the  delivery  of 
the  possession  concurrent  conditions.  The  vendor  can- 
not insist  on  payment  of  the  price  without  alleging 
that  he  is  ready  and  willing  to  deliver  the  goods;  the 
buyer  cannot  demand  delivery  of  the  goods  without 
alleging  that  he  is  read^''  and  willing  to  pay  the  price. 
But  it  constantly  happens  that  there  is  a  stipulation 
contraiy  to  this,  and  that  the  parties  agree  that  the 
buyer  is  to  take  jwssession  of  the  goods  before  paying 
for  them,  or,  in  the  usual  phrase,  that  the  goods  are 
sold  on  credit.  Tlie  legal  effect  then  is,  that  there  has 
been  an  actual  transfer  of  title,  and  an  actual  transfer 
of  the  right  of  possession  by  the  bargain,  so  that  in 
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pleading,  and  for  all  purposes,  save  that  of  the  vendor's 
lien  for  the  price,  the  buyer  is  considered  as  being  in 
possession,  by  virtue  of  the  general  rule  of  law  that 
'  the  property  of  personal  chattels  draws  to  it  the  i>08- 
session.'  But  although  the  buyer  has  thus  acquired 
the  Hghi  of  possesaion,  not  to  be  questioned,  for  any 
legal  purpose,  by  any  one  save  his  vendor,  the  latter 
may  refuse  to  pai-t  with  the  goods,  and  may  exercise 
his  lien  as  a  vendor  to  secure  the  payment  of  the  price,- 
if  the  purchaser  has  become  irisolvent  before  obtaining 
the  actual  possession." — Benjamin  on  Sales,  pp.  499, 
500;  Bloxam  vs.  Sanders,  4  B.  <&  C,  p.  941;  Tooke  vs. 
HoUingworth,  5  T.  R.,  p.  215;  Hanson  vs.  Meyer,  6 
East,  p.  614;  Mason  vs.  Lickbarrow,  1  H.  Bl.,  p.  357; 
Ellis  vs.  Hunt,  3  T.  R.,  p.  464;  Hodgson  vs.  Loy,  7  T. 
R.,  p.  440;  Inglis  vs.  XJsherwood,  1  East,  p.  515; 
Bohtlurgk  vs.  Ingis,  3  East,  p.  381. 

1754.  Personal  property  sold  is  deliverable  at  the  Delivery, 
place  where  it  is  at  the  time  of  the  sale  or  agreement  made, 
to  sell,  or  if  it  is  not  then  in  existence,  it  is  deliverable 

at  the  place  where  it  is  produced. 

NoTK. — In  the  absence  of  an  agreement  to  that  effect 
the  vendor  is  not  bound  to  send  the  goods  to  the  buyer; 
he  is  onl3'  bound  to  place  the  goods  at  the  buyer's  dis- 
posal, so  that  he  may  remove  them  without  lawful 
obstruction. — Benjamin  on  Sales,  p.  502;  Salter  vs. 
Woollams,  2  M.  &  G.,  p.  650;  Smith  vs.  Chance,  2 
B.  &  A.,  p.  753;  "Wood  vs.  Manley,  11  Ad.  &  E.,  p. 
34;  Wood  vs.  Leadbitter,  13  M.  &  W.,  p.  383;  Taplin 
vs.  Florence,  10  C.  B.,  p.  765;  Wood  vs.  Tassel,  6  Q.  B., 
p.  234.  If  nothing  is  said  about  it  in  the  bargain,  the 
goods  are  to  be  at  the  buyer's  disposal  at  the  place 
where  sold.  "The  store  of  the  merchant,  the  shop  of 
the  manufacturer  or  mechanic,  and  the  farm  or  granary 
of  the  farmer,  at  which  the  cbmmodities  sold  are  de- 
posited or  kept  must  be  the  place  where  the  demand 
and  delivery  are  to  be  made,  when  the  contract  is  to 
pay  upon  demand  and  is  silent  as  to  the  place." — 2 
Kent's  Com.,  p.  677;  Co.  Lit.,  p.  2106;  Benjamin  on 
Sales,  pp.  504,  505;  Bronson  vs.  Gleason,  7  Barb.,  p. 
472;  Barr  vs.  Myers,  2  Watts  &  S.,  p.  295.  If  the 
thing  is  not  in  existence  at  the  time  the  contract  is 
made,  it  must  in  the  absence  of  express  stipulations  to 
the  contrary  be  delivered  at  the  place  where  it  is  pro- 
duced.— Rice  vs.  Churchill,  2  Denio,  p.  145. 

1755.  One  who  sells  personal  property  must  bring 
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Expense  of   it  to  his  own  doop,  OF  Other  convenient  place,  for  its 

transporta-  '  *  ^         ^ 

^^^'  acceptance  by  the  buyer,  but  further  transportation  is 

at  the  risk  and  expense  of  the  buyer. 

Note. — Benjamin  on  Sales,  p.  504. 

NoUceof  1756.     When  either  party  to  a  contract  of  sale  has 

election  as  x         •/ 

to  delivery,  an  option  as  to  the  time,  place,  or  manner  of  deli  verj', 
he  must  give  the  other  party  reasonable  notice  of  his 
choice;  and  if  he  does  not  give  such  notice  within  a 
reasonable  time,  his  right  of  oi)tion  is  waived. 

Note. — So  held  as  to  place  (Rogers  vs.  Van  Hocsen, 
12  Johns.,  p.  221;  Peck  vs.  Hubbard,  11  Verm.,  p.  612), 
and  the  same  principle  seems  to  apply  to  the  time  and 
mode  of  delivery.  The  obligation  is  not  extinguished 
by  the  failure  of  either  party  to  ^ivc  notice  of  his  elec- 
tion as  to  the  mode  of  its  performance. — Gilbert  vs. 
Danforth,  6  N.  Y.,  p.  585;  Livingston  vs.  Miller,  11 
id.,  p.  80. 


Buyer's 
directions 
a«  to 

manner  of 
sending 
thing  sold. 
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1757.  If  a  seller  agrees  to  send  the  thing  sold  to 
the  buyer,  he  must  follow  the  directions  of  the  latter 
as  to  the  manner  of  sending,  or  it  will  be  at  his  own 
risk  during  its  transportiition.  If  he  follows  such  direc- 
tions, or  if,  in  the  absence  of  special  directions  he  uses 
ordinaiy  care  in  fonvarding  the  thing,  it  is  at  the  risk 
of  the  buyer. 

Note.— Bull  vs.  Robinson,  10  Exch.,  p.  342;  Orcutt 
vst  Nelson,  1  Gray,  p.  536;  Jones  vs.  Sims,  6  Porter, 
p.  161.  If  nothing  is  said  as  to  time,  the  goods  mu^t 
be  sent  within  a  reasonable  time. — Ellis  vs.  Thompson, 
3  M.  &  N.,  p.  445;  Jones  vs.  Gibbon,  8  Ex.,  p.  92.0; 
Sanson!  vs.  Rhodes,  8  Scott,  p.  544.  But  if  the  "  time  " 
is  expressed  in  the  contract,  the  question  is  one  of  con- 
struction and  of  law  for  the  Court. — Benjamin  on  Sales, 
p.  506.  Delivery  "directly." — Duncan  vs.  Topham,  8 
C.  &  B.,  p.  225.  "  As  soon  as  possible." — Atwood  vs. 
Emory,  1  C.  B.  (N.  S.),  p.  110.  "  Reasonable  time."— 
Brightly  vs.  Norton,  3  B.  &  S.,  p.  305;  Toms  vs.  Wil- 
son, 4  B.  &  S.,  p.  442.  "  Forthwith."— Stainton  vs. 
TVood,  16  Q.  B.,  p.  638;  Roberts  vs.  Brett,  11  H.  of  L., 
p.  337. 
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1758.     The  delivery  of  a  thins:  sold  can  be  offered  Delivery  to 

J  i=i  be  within 

or  demaiided  only  within  reasonable  hours  of  the  day.  ^®*^^°*^^® 

Note.— Startup  vs.  MacDonald,  2  M.  &  G.,  p.  395. 


ARTICLE  III. 

WARRANTY. 

Section  17G3.  AVarranty,  what. 

17()4.  No  implied  warranty  in  mere  contract  of  sale. 

17G5.  Warranty  of  title  to  personal  property. 

1700.  Warranty  on  sale  by  sample. 

1767.  When  seller  knows  that  buyer  relies  on  his  statements, 

etc. 
176vS.  Merchandise  not  in  existence. 

1769.  Manufacturer's  warranty  against  latent  defects. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  be  examined  by  buyer.  ' 

1772.  Trademarks. 

1773.  Other  marks. 

1774.  Warranty  on  sale  of  written  inhtrument. 

1775.  Warranty  of  provisions  for  domestic  use. 

1776.  Warranty  on  gale  of  good  will. 

1777.  Warranty  upon  judicial  sale. 

1778.  Effect  of  ^general  warranty. 

1763.     A  warranty  is  an  engagement  by  which  a  Warranty, 

wh&t. 

seller  assures  to  a  buyer  the  existence  of  some  fact 
affecting  the  transaction,  whether  past,  present,  or 
future. 

NoTK.— See  Roberts  vs.  Morgan,  2  Cow.,  p.  438; 
Carley  vs.  Wilkins,  6  Barb.,  p.  557;  Cook  vs.  Mose- 
ley,  13  Wend.,  p.  277;  Ender  vs.  Scott,  11  111.,  p.  35; 
Humphreys  vs.  Comline,  8  Blackf.,  p.  508.  Warranty, 
as  applied  to  the  conveyance  and  sale  of  lands,  was  a 
covenant  real,  whereby  the  grantor  of  an  estate  of  free- 
hold and  his  heirs  were  bound  to  warrant  the  title,  and 
either  upon  voucher  or  judgment  in  a  writ  of  warrant 
tia  ckartcB,  to  yield  other  lands  to  the  value  of  those 
from  which  there  had  been  an  eviction  by  paramount 
title. — Co.  Litt.,  p.  365;  Touchst.,  p.  181.  But  war- 
ranty in  its  original  form  is  unknown  to  the  jurispru- 
dence of  the  United  States.  It,  with  all  "its  most 
curious  and  cunning  learning,"  has  given  way  to  the 
plain  and  pliable  form  of  a  covenant;  and  this  cove- 
nant, like  all  other  covenants,  has  always  been  held  to 


544  Civil  Code. 


sound  in  damages,  which,  after  judp^ent,  may  be  re- 
covered out  of  the  estate  of  the  judgment  debtor,  as  in 
other  cases.-^  Kent  Com.,  p.  457;  3  Rawle,  p.  67;  9 
Serg.  &  Rawle,  p.  2(58;  2  Saund.,  p.  38;  2  Whojit.,  p. 
46.  Warranties  in  relation  to  the  sale  of  personal  prop- 
erty are  either  express  or  implied.  Bouvier  defines  the 
former  as  a  "  w^arranty  by  which  the  warrantor  cove- 
nants or  undertakes  to  insure  that  the  thing  which  is 
the  subject  of  the  contract  is  or  is  not  as  there  men- 
tioned, as:  that  a  horse  is  sound,  that  he  is  not  five 
years  old;''  and  the  latter  as  a  "warranty  which,  not 
being  expressly  made,  the  law  implies  by  the  fact  of 
^sale;  for  example,  the  seller  is  understood  to  warrant 
the  title  of  the  goods  he  sells  when  they  are  in  his  pos- 
session at  the  time  of  the  sale  (Ld.  Rajnnond,  p.  593; 
1  Salk,  p.  210);  but  if  they  are  not  then  in  his  posses- 
sion the  rule  of  caveat  emptor  applies,  and  the  buyer 
purchases  at  his  own  risk  (Cro.  Jac.  p.  197.)"  The 
distinction  taken  between  goods  in  possession  of  th6 
vendor  and  those  not  in  possession  was  decisively  repu- 
diated by  BuUer,  Justice,  in  Pasley  vs.  Freeman,  3 
T.  R.,  p.  5,  and  by  the  Judges  in  Eicholz  vs.  Banister, 
17  C.  B.  (N.  S.),  p.  708,  and  in  Morley  vs.  Attenbo- 
rough,  3  Ex.,  p.  500.  Mr.  Benjamin,  in  view  of  the 
recent  doci.^ions  in  that  country,  declares  the  law  of 
England  to  be  that  a  wananty  of  title  is  implied  from 
the  sale,  whether  the  vendor  is  in  possession  of  the 
property  or  not. — Benjamin  on  Sales,  p.  476.  In 
America  the  distinction  has  been  fully  upheld,  and  the 
rule  is  that,  as  to  goods  in  possession  of  the  vendor, 
there  is  an  implied  warranty  of  title. — Vibbard  vs. 
Johnson,  19  Johns.,  p.  78;  Case  vs.  Hall,  24  "Wendell, 
p.  102;  Dorr  vs.  Fisher,  1  Gushing,  p.  273;  Bennett  vs. 
Bartlett,  6  Cush.,  p.  225;  2  Kent's  Com.,  p.  631.  But 
where  the  goods  sold  are  in  possession  of  a  third  party 
at  the  time  of  the  sale  there  is  no  such  warrantv,  and 
the  vendee  buys  at  his  peril.  Long  vs.  Hickingbot- 
tom,  28  Miss.,  p.  772;  McCoy  vs.  Archer,  3  Barb.,  p. 
323;  Huntington  vs.  Hall,  36  Maine,  p.  501;  Dresser 
vs.  Ainsworth,  9  Barb.,  p.  619;  Edick  vs.  Crim,  10 
Barb.,  p.  445;  2  Kent's  Com.,  p.  631.  In  Perkins' 
Edition  of  Story  on  Contracts  (3  ed.).  Sec.  367,  the  dis- 
tinction is  maintained ;  and  it  is  said,  in  a  note  (p.  459), 
that  it  "  has  now  become  so  deeply  rooted  in  the  decis- 
ions of  the  Courts,  in  the  dicta  of  Judges,  and  in  the 
conclusions  of  learned  authors  and  commentators,  that 
even  if  it  were  shown  to  be  misconceived  in  its  origin 
it  could  not  at  this  day  be  easily  eradicated."  That 
the  distinction  between  sales  of  goods  in  the  possession 
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of  tho  vendor  and  those  not  in  his  possession  was  origi- 
nally adopted  on  insufficient  authority,  and  that  it  is 
not  founded  in  reason  or  on  principle,  will  not  be 
doubted  by  any  one  who  reads  the  able  and  exhaustive 
arguments  found  in  the  English  cases  cited.  Even 
Mr.  Story  himself,  in  the  first  edition  of  his  work  on 
sales,  applies  the  rule  without  distinction. — Story  on 
Sales  (1  ed.),  Sec.  367.  The  Code  abolishes  the  dis- 
tinction, and  follows  the  rule  of  the  later  English  cases. 
See  Sec.  1765.  Ko  special  form  of  words  is  necessary 
to  create  a  warranty;  any  affirmation  made  at  tho  time 
of  the  sale  is  a  warranty,  provided  it  appear  in  evidence 
to  have  been  so  intended. — Cross  vs.  Gardner,  Carthew, 
p.  90;  3Mod.,p.261;  lShow,p.68;  Medina  vs.  Stough- 
ton,  1  Ld.  Raymond,  p.  593;  Pasley  vs.  Freeman,  3 
T.  R.,  p.  57;  2  Smith's  Leading  Cases,  p.  71;  Power 
vs.  Barham,  4  A.  &  E.,  p.  473;  Shepherd  vs.  Kain,  5 
B.  &  A.,  p.  240;  Freeman  vs.  Baker,  5  B.  <&  Ad.,  p. 
797;  Hopkins  vs.  Tanquery,  15  C.  B.,  p.  130;  Taylor 
vs.  BuUen,  6  Ex.,  p.  779;  Powell  vs.  Horton,  2  Bing. 
N.  C,  p.  668;  Allen  vs.  Lake,  18  Q.  B.,  p.  560;  Simon 
vs.  Braddon,  2  C.  B.  (N.  S.),  p.  324;  Hopkins  vs. 
Hitchcock,  14  C.  B.  (N.  S.),  p.  65;  Roberts  vs.  Mor- 
gan, 2  Cowen,  p.  438;  Oneida  M.  Co.  vs.  Lawrence,  4 
Cowen,  p.  440;  Chapman  vs.  March,  19  Johns.,  p.  290; 
"Whitney  vs.  Sutton,  10  Wend.,  p.  411;  Story  on  Sales, 
Sec.  357.  In  determining  whether  the  affirmation  was 
intended  as  a  warranty,  "  a  decisive  test  is  whether  the 
vendor  assumes  to  assert  a  fact  of  which  the  buyer  is 
ignorant,  or  merely  states  an  opinion  or  judgment  upon 
a  matter  of  which  the  vendor  has  no  special  knowledge, 
and  on  which  the  buyer  may  be  expected  also  to  have 
an  opinion  and  to  exercise  his  judgment.  In  the  for- 
mer case  there  is  a  w^arranty,  in  the  latter  not.** — Ben- 
jamin on  Sales,  p.  454;  Pasley  vs.  Freeman,  3  T.  R., 
p.  51;  Powell  vs.  Barham,  4  A.  <&  E.,  p.  473;  Jend- 
wine  vs.  Slade,  2  Esp.,  p.  572;  Carter  vs.  Crick,  4  H. 
&  N.,  p.  412;  Story  on  Sales,  Sec.  357.  See  generally 
on  the  subject  of  warranty,  Benjamin  on  Sales,  pp. 
452-495,  and  Story  on  Sales,  Sees.  348-385. 

1764.     Except  as  prescribed  by  this  Article,  a  mere  xo  implied 
contract  of  sale  or  affreement  to  sell  does  not  imply  a  in  mere 

°  ^   "^         contract 

warranty.  of  ««!«• 

Note. — In  relation  to  contracts  or  agreements  for 
the  sale  or  conveyance  of  lands,  this  section  must  be 
construed  in  connection  with  Sees.  1732  and  1113  of 
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this  Code,  and  in  the  light  of  the  rules  prescribed  in 
Part  V  of  the  Political  Code,  which  part  is  printed  in 
the  appendix  to  this  volume. 

1765.  One  who  sells  or  agrees  to  sell  personal 
property,  as  his  own,  thereby  warrants  that  he  has  a 
good  and  unincumbered  title  thereto. 

Note.— This  section  is  a  departure  from  the  Ameri- 
can rule,  but  is  in  accord  with  the  recent  English  decis- 
ions. Under  this  section  a  warranty  of  the  title  is 
implied  from  the  sale,  whether  the  goods  are  in  posses- 
sion of  the  vendor  or  of  third  parties  at  the  time  of  the 
sale.    See  note  to  Sec.  1764. 

1766.  One  who  sells  or  agrees  to  sell  goods  by 
sample,  thereby  warrants  the  bulk  to  be  equal  to  the 
sample. 

Note.— Waring  vs.  Mason,  18  Wend.,  p.  425;  Brad- 
ford vs.  Manley,  13  Mass.,  p.  139;  Williams  vs.  Spaf- 
ford,  8  Pick.,  p.  250;  see  Beirne  vs.  Dord,  5  N.  Y.,  p. 
95;  Hargous  vs.  Stone,  id.,  p.  73.  The  text  states  a 
well  settled  rule  of  law. — Benjamin  on  Sales,  p.  482; 
Story  on  Sales,  §  376.  But  it  is  not  every  case  in  which 
a  sample  is  exhibited  that  the  sale  is  "  by  sample."  A 
sample  may  be  shown  by  the  vendor,  but  he  may,  at 
the  same  time,  decline  to  sell  by  it,  and  require  the 
purchaser  to  inspect  the  bulk  at  his  own  rii<k,  or  the 
buyer  may  refuse  to  trust  to  the  sample  and  the  implied 
warranty  and  require  an  express  warranty. — Benjamin 
on  Sales,  p.  482;  Story  on  Sales,  §  376;  Tye  vs.  Fyn- 
more,  3  Camp.,  p.  462;  Gkirdiner  vs.  Gray,  4  Camp., 
p.  144;  Powell  vs.  Horton,  2  Bing.  N.  C,  p.  668;  Joa- 
ling  vs.  Kingsford,  13  C.  B.  (N.  S.),  p.  447;  Meyer  vs. 
Everth,  4  Camp.,  p.  22. 


When  1767.     One  who  sells  or  agrees  to  sell  personal 

knows  that   property,  knowing  that  the  buyer  relies  upon  his  ad- 
relies  vice  or  judgment,  thereby  warrants  to  the  buyer  that 

Btotements,  neither  the  seller,  nor  any  agent  employed  by  him  in 
the  transaction,  knows  the  existence  of  any  feet  con- 
cerning the  thing  sold  which  would,  to  his  knowledge, 
destroy  the  buyer's  inducement  to  buy. 

Note. — Story  on  Sales,  §  374;  Schneider  vs.  Heath, 
3  Camp.,  p^  506;  Baglehole  vs.  Walters,  3  Camp.,  p. 
154;  Hough  vs.  Eichardson,  8  Story,  p.  690.    Said  Mr. 
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Jufitice  Story,  in  Doggott  vs.  Emerson,  3  Story:  "It 
appears  to  me  that  it  is  high  time  tliat  the  principles  of 
Courts  of  equity  upon  the  subject  of  sales  and  pur^ 
,  chaises  should  be  better  understood  and  more  rigidly 
enforced  in  the  community.  It  is  equally  promotive 
of  sound  morals,  fair  dealing,  and  public  justice  and 
policy  that  every  vendor  should  distinctly  comprehend, 
not  only  that  good  faith  ^^hould  reign  over  all  of  his 
conduct  in  relation  to  the  sale,  but  there  should  be  a 
most  scrupulous  good  faith,  an  exalted  honesty,  or,  as 
it  is  often  felicitously  expressed,  uberrima  fides^  in 
every  representation  made  by  him  as  an  inducement  to 
the  sale.  He  should  literally,  in  his  representation,  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
If  his  repre«ontt\tion  is  false  in  any  one  substantial  cir- 
cumstance going  to  the  inducement  or  essence  of  the 
bargain,  and  the  vendee  is  thereby  misled,  the  sale  is 
voidable;  and  it  is  usually  immaterial  whether  the  rep- 
resentation be  willfully  and  designedly  false  or  igno- 
rantly  or  negligently  untrue.  The  vendor  acts  at  his 
peril,  and  is  bound  by  every  syllable  he  utters  or  pro- 
claims or  knowingly  impresses  upon  the  vendee  as  lure 
or  decisive  motive  for  the  bargain.  And  I  cannot  but 
believe,  if  this  doctrine  of  the  law  had  been  stead&stly 
kept  in  view  and  fairly  upheld  by  public  opinion,  the 
various  speculations,  which  have  been  so  sad  a  reproach 
to  our  country,  would  have  been  greatly  averted,  if  not 
entirely  supprcs-^ed,  by  its  salutary  operation."  For 
an  able  and  elaborate  discussion  of  a  kindred  topic  see 
the  opinion  of  Chief  Justice  Wallace,  delivered  at  the 
January  Toon,  1872,  of  the  Supreme  Court  of  this 
State,  in  the  case  of  Roseman  &  Howland  vs.  Canovan 
&  Sandbom. 

1768.     One  who  agrees  to  sell  merchandise  not  then  Merohan- 

di86  not  in 

in  existence,  thereby  warrants  that  it  shall  be  sound  existence, 
and  merchantable  at  the  place  of  production  contem- 
plated by  the  parties,  and  as  nearly  so,  at  the  place  of 
delivery,  as  can  be  secured  by  reasonable  care. 

Note, — This  principle,  though  not  directly  adjudi- 
cated, is  clearly  at  tlie  foundation  of  the  decisions  in 
regard  to  sales  of  goods  to  be  manufactured  by  the 
seller,  and  is  a  necessary  corollary  of  the  rule  which  im- 
plies a  warranty  of  goods  which  the  buyer  has  had  no 
opportunity  to  inspect.  Hamilton  vs.  Ganyard,  34 
Barb.,  p.  204,  supports  the  rule  here  stated.  The  abso- 
lute warranty  extends  only  to  the  place  of  production. 
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The  inevitable  injuries  of  transportation  must  be  bonie 
by  the  buyer.— Bull  vs.  Robison,  10  Excl..,  p.  ?42.  But 
of  course  this  is  to  bo  construed  in  view  of  the  inten- 
tion of  tlie  jiartics.  If  an  article  is  purchiffable  in  San 
Francit:co  in  perfect  condition,  and  the  fcanic  kind  of 
thing  is  imported  from  London,  but  is  always  injured  by 
the  vo3'age,  the  seller  cannot  compel  the  buyer  to  accept 
the  latter  article,  unless  the  parties  contemplated  Lon- 
don as  the  place  of  production. 

1769.  One  who  vsells  or  agrees  to  sell  an  article  of 
his  own  manufacture  thereby  warrants  it  to  be  free 
from  any  latent  defect,  not  disclosed  to  the  buyer, 
arising  from  the  process  of  manufacture,  and  also  that 
neither  he  nor  his  agent  in  such  manufacture  has 
knowingly  used  improper  materials  therein. 

Note. — Hoe  vs.  Sanborn,  21  N.  Y.,  p.  552. 

1770.  One  who  manufactures  an  article  under  an 
order -for  a  particular  purpose,  warrants  by  the  sale 
that  it  is  reasonably  fit  for  that  purpose. 

Note. — Brown  vs.  Edgington,  2  M.  &  G.,  p.  279; 
Shepherd  vs.  Pybus,  3  id.,  p.  868;  How^ard  vs.  Hoey, 
23  Wend.,  p.  351;  Jones  vs.  Bright,  5  Bing.,  p.  533: 
Beals  vs.  Olmstead,  24  Verm.,  p.  114;  see  Hoe  vs.  San- 
bom,  21  N.  Y.,  p.  552;  Taylor  vs.  Sands,  5  Johns.,  p. 
403;  Laing  vs.  Fidgeon^  6  Taunt.,  p.  108. 

1771.  One  who  sells  or  agrees  to  sell  merchandise 
inaccessible  to  the  examination  of  the  buyer,  thereby 
warrants  that  it  is  sound  and  merchantable. 

Note.— AVieler  vs.  Schilizzi,  17  C.  B.,  p.  619;  Cleu 
vs.  M'Pherson,  1  Bosw.,  p.480;  Hamilton  vs.  Ganjard, 
34  Barb.,  p.  204. 

1772.  One  who  sells  or  agrees  to  sell  any  article  j 
to  which  there  is  affixed  or  attached  a  trade  mark, 
thereby  warrants  that  mark  to  be  genuine  and  law- 
fully used. 

Note.— From  Stats.  25  and  26  Vict.,  Chap.  88,  Sec. 
19.  This  statute  enacts  that  this  warranty  can  be  dis- 
pensed with  only  by  a  written  refusal  to  warrant. 

1773.  One  who  sells  or  agrees  to  sell  any  article 


Civil  Code.  549 

to  which  there  is  affixed  or  attached  a  statement  or  other 

murkfl. 

mark  to  express  tlie  quantity  or  quaUty  thereof  or  the 
place  where  it  was,  in  whole  or  in  part,  i)roduced, 
manutactured,  or  prepared,  thereby  warrants  the  truth 
thereof. 

Note.— Stats.  25  and  2G  Vict.,  Chap.  88. 

1774.     One  who  sells  or  agrees  to  sell  an  instrument  Warranty 

^  on  sale  of 

purporting  to  bind  any  one  to  the  performance  of  an  f^l;^^ 
act,  thereby  warrants  the  instrument  to  be  what  it  °*®°'* 
purports  to  be,  and  to  be  binding  according  to  its  pur- 
port upon  all  the  parties  thereto;  and  -also  warrants 
that  he  has  no  knowledge  of  any  facts  which  tend  to 
prove  it  worthless,  such  as  the  insolvency  of  any  of  the 
parties  thereto,  where  that  is  material,  the  extinction 
of  its  obligations,  or  its  invalidity  for  any  cause. 

Note. — ""What  it  purports  to  be." — Gurney  vs. 
Womersley,  4  El.  &  Bl.,  p.  133;  Cabot  Bank  vs.  Mor- 
ton, 4  Gray,  p.  150;  llorrick  vs.  Whitney,  15  Johns., p. 
240;  Gomportz  vs.  Bartlett,  2  El.  &  Bl.,  p.  849;  Canal 
Bank  vs.  Bank  of  Albany,  1  Hill,  p.  287.  "  Binding 
upon  all  the  parties." — Delaware  Bank  vs.  Jarvis,  20 
N.  Y.,  p.  226;  Furniss  vs.  Ferguson,  15  id.,  p.  437; 
Young  vs.  Cole,  2  Bing  N.  C,  p.  724;  4  Scott,  p.  489. 
**  Insolvency."  In  some  cases  the  value  of  an  obliga- 
tion may  be  entirely  independent  of  the  solvency  of  the 
party  bound  thereby,  as,  for  example,  where  he  is  bound 
to  execute  a  power.  "  Invalidity." — Brown  vs.  Mont- 
gomery', 20  N.  Y.,  p.  287.  He  does  not  warrant  the 
solvency  of  the  parties. — Elwell  vs.  Chamberlain,  4 
Bosw.,  p.  320. 


1775.     One  who  makes  a  business  of  selling  pro-  Warraniy 

of 

visions  for  domestic  use  warrants  by  a  sale  thereof,  to  provLsiona 
one  who  buys  for  actual  consumption,  that  they  are  ^™®*^*® 
sound  and  wholesome. 

NoTE.—Burnby  vs.  Bollett,  16  M.  &  W.,  p.  644; 
Moses  vs.  Mead,  1  Denio,  p.  379;  5  id.,  p.  617;  Gold- 
rich  vs.  Ryan,  3  E.  D.  Smith,  p.  324;  Hyland  vs.  Sher- 
man, 2  id.,  p.  234;  Van  Bracklin  vs.  Fonda,  12  Johns., 
p.  468.  In  a  recent  English  decision  (Emmerton  va. 
Mathews,  7  H.  &  N.,  p.  586),  it  was  held  that  no  such 
warranty  is  implied;  that  the  seller's  liability  rests 
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solely  upon  the  ground  of  fraud;  and,  therefore,  that 
he  is  not  liable  unless  he  knows  that  the  provisions  are 
bad.  See,  also,  3  BJack.  Com.,  p.  166;  Chitty  on  Con- 
tracts, p.  418;  Benjamin  on  Sales,  p.  493. 

1776.  One  who  sells  the  good  will  of  a  business 
thereby  warmnts  that  he  will  not  endeavor  to  draw  off 
any  of  the  customers. 

1777.  Upon  a  judicial  sale,  the  only  warranty 
implied  is  that  the  seller  does  not  know  that  the  sale 
will  not  pass  a  good  title  to  the  property. 

Note. — The  Monte  AUegre,  9  "Wheat.,  p.  644;  Mor- 
gan vs.  Fenchcr,  1  Blackf.,  p.  10;  Bashore  vs.  Whider, 
3  Watts,  p.  490;  Peto  vs.  Blades,  5  Taunt.,  p.  657. 

1778.  A  general  warranty  does  not  extend  to 
defects  inconsistent  therewith  of  which  the  buyer  was 
then  aware,  or  which  were  then  easily  discernible  by 
him  without  the  exercise  of  peculiar  skill;  but  it 
extends  to  all  other  defects. 

NoTK. — Schuyler  VS.  Buss,  2  Games,  p.  202;  LongTS. 
Hicks,  2  Humph.,  p.  305;  Southern  vs.  Howe,  2  Rolle, 
p.  5;  see  Bidwell  vs,  Northwestern  Ins.  Co.,  24  N.  Y., 
p.  302;  Horsfall  vs.  Thomas,  1  Hurlst.  &  Colt.,  p.  90; 
Birdseye  vs.  Frost,  34  Barb.,  p.  367.  "  But  the  war- 
ranty may  be  so  expressed  as  to  protect  the  buyer 
against  the  consequences  growing  out  of  a  patent 
defect." — Benjamin  on  Sales,  p.  457. 
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RIGHTS   AND   OBLiaATIONS   OF   THE   BUYER. 

Section  1784.  Price,  when  to  be  paid. 

1785.  Right  to  inspect  goods. 

1786.  Rights  in  case  of  breach  of  warranty. 

1784.  A  buyer  must  pay  the  price  of  the  thing 
sold  on  its  delivery,  and  must  take  it  away  within  a 
reasonable  time  after  the  seller  offers  to  deliver  it. 

KoTB.— "Pay  the  price."— Tipton  vs.  Feitner,  20 
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N.  Y.,  p.  423;  Benjamin  on  Sales,  p.  524.  ,0f  course 
this  rule,  like  most  of  the  others,  may  be  varied  by 
agreement.  "  Taking  away."  He  is  allowed  a  reason- 
able time  for  this  purpose,  according  to  circumstances. — 
Buddie  vs.  Green,  27  L.  J.  Ex.,  p.  33;  3  H.&  N.  (Am. 
ed.),  p.  996.  But  if  the  vendee  do  not  take  the  goods 
within  a  reasonable  time  after  the  sale,  upon  the  request 
of  the  vendor,  the  vendee  will  be  liable  for  warehouse 
charges  and  other  expenses,  or  if  the  vendor  is  preju- 
diced by  the  delay,  to  an  actiou  for  damages. — Benja- 
min on  Sales,  p.  519;  Greaves  vs.  Ashlin,  3  Camp.,  p. 
426.  The  seller  must  put  the  buyer  in  motion  before 
he  can  take  advantage  of  this  provision. — Jones  vs. 
Gibbons,  8  Exch.,  p.  922. 

1785.  On  an  agreement  for  sale,  with  waiTanty,  Right  t» 
the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a  goods, 
reasonable  time,  before  accepting  it;  and  may  rescind 

the  contract  if  the  seller  refuses  to  permit  him  to  do  so. 

Note. — Benjamin  on  Sales,  p.  519;  Lorymer  vs. 
Smith,  1  B.  &  C,  p.  1;  Toulnim  vs.  Headly,  2  C.  & 
K.,  p.  157.  It  is  held  that  the  vendee  is  not  bound  to 
accept  goods  in  a  closed  cask,  which  the  vendor  refuses 
to  open. — Isherwood  vs.  Whitmore,  10  M.  &  W.,  p. 
757;  11  M.  &  W.,  p.  347.  Nor  if  the  seller  refuse  to 
let  him  compare  the  sample  with  the  bulk. — Lorymer 
vs.  Smith,  1  B.  &  C,  p.  1.  Nor  to  remain  at  his  place 
of  business  after  sunset  on  the  day  fixed  for  delivery. — 
Startup  vs.  McDonald,  6  M.  <&  G.,  p.  593.  Nor  to 
select  the  goods  out  of  a  larger  quantity. — Dixon  vs. 
Fletcher,  3  M.  «&  W.,  p.  146;  Hart  vs.  Mills,  15  M.  & 
W.,  p.  85. 

1786.  The  breach  of  a  warranty  entitles  the  buyer  Rights  in 

caso  of 

to  rescind  an  agreement  for  sale,  but  not  an  executed  breach  of 

°  ^      '  warniDty. 

sale,  unless  the  warranty  was  intended  by  the  parties 
to  operate  as  a  condition. 

Note. — "Agreement  for  sahe." — Barker  vs.  Palmer, 
4  B.  &  Aid.,  p.  387;  see  Muller  vs.  Eno,  14  N.  Y.,  pp. 
597,  610.  "Executed  sale."  There  has  been  much 
doubt  upon  this  point,  but  it  is  now  settled  that  a  war- 
ranty is  not  presumptively  a  condition. — Kiernan  vs. 
Rocheleau,  6  Bosw.,  p.  148;  Voorhees  vs.  Earl,  2  Hill, 
p.  288;  Thornton  vs.  Wynn,  12  Wheat.,  p.  183;  Sti-eet 
vs.  Blay,  2  B.  &  Ad.,  p.  456;  Gompertz  vs.  Denton,  1 
Cr.  &  M.,  p.  207;  Parsons  vs.  Sexton,  4  C.  B.,  p.  907; 
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see  Muller  vs.  Eno,  14  N.  Y.,  p.  597;  Behn  vs.  Bur- 
ness,  1  Bt^st  &  Sm.,  p.  877.  "Unless,'*  etc. — Banner- 
man  vs.  White,  10  C.  B.  (N.  S.),  p.  844. 


CHAPTER  IV. 


Sale  by 
auction, 
what. 


Sale,  whon 
complete. 


With- 
drawal 
of  bid. 


SALE   BY   AUCTION. 

Section  1792.  Sale  by  auction,  what. 
17D3.  Sale,  when  complete. 

1794.  "Withdrawal  of  bid. 

1795.  Sale  mider  written  conditionp. 

1796.  Rights  of  buyer  upon  sale  without  reserve. 

1797.  By  bidding. 

1798.  Auctioneer's  memorandum  of  sale. 

1792.  A  sale  by  auction  is  a  sale  by  public  outcry 
to  the  highest  bidder  oii  the  spot. 

Note. — Mr.  Story  defines  a  sale  by  auction  to  be: 
**  A  public  sale  where  goods  are  offered  to  be  taken  by 
the  highest  bidder." — Story  on  Sales,  Sec.  460. 

1793.  A  sale  by  auction  is  complete  when  the 
auctioneer  publicly  announces,  by  the  fall  of  his  ham- 
mer, or  in  any  other  customary  manner,  that  the  thing 
is  sold. 

Note. — Benjamin  on  Sales,  p.  354;  Story  on  Sales, 
Sec.  461. 

1794.  Until  the  announcement  mentioned  in  the 
last  section  has  been  made,  any  bidder  may  withdraw 
his  bid,  if  he  does  so  in  a  manner  reasonably  sufficient 
to  bring  it  to  the  notice  of  the  auctioneer. 

Note. — Until  the  final  consent  of  both  parties  is 
signified  by  the  fall  of  the  hammer,  or  any  other  cus- 
tomary manner,  there  are  only  mutual  propositions, 
but  no  mutual  agreement  to  any  definite  proposition. 
Payne  vs.  Cave,  3  T.  R.,  p.  148;  Routledge  vs.  Grant, 
4  Bing.,  p.  653;  Cook  vs.  Oxley,  3  T.  R.,  p.  654;  Story 
on  Sales,  Sec,  461.  At  any  time  before  final  consent, 
either  party  may  retract,  but  the  retraction  must  be 
made  so  loud  as  to  be  heard  by  the  other. — Jones  vs. 
Nanney,  11  Price,  p.  103;  Story  on  Sales,  Sec.  461. 
"But,"  says  Hr.  Story  (Sec.  461),  "as  soon  as  the 
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hammer  is  struck  down,  which  ig  the  typical  notifica- 
tion by  the  seller  that  the  offer  of  the  buyer  is  accepted, 
the  bargain  is  considered  as  concluded,  and  the  seller 
has  no  right  afterwai*d  to  accept  a  higher  bid,  nor  the 
buyer  afttirward  to  withdraw  from  the  contract.  The 
buyer  may,  howuvep,  when  the  hammer  is  struck  down 
and  the  terms  of  sale  proclaimed,  refuse  on  the  spot  to 
be  bound  by  the  sale,  if  thoy  be  contrary  to  his  under- 
standing of  them;  but  if  he  remain  silent,  his  assent  is 
necessarily  implied." 

1795.  When  a  sale  by  auction  is  made  upon  writ-  saie  under 
ten  or  printed  conditions,  such  conditions  cannot  be  oonditiona. 
modified  by  any  oral  declaration  of  the  auctioneer, 
except  so  far  as  they  are  for  his  own  benefit. 

KoTE. — Shelton  vs.  Livius,  2  Cr.  &  J.,  p.  411;  Gun- 
nis  vs.  Exhart,  1  H.  Black,  p.  289;  Powell  vs.  Ed- 
mundi^,  12  East,  p.  6;  Slack  vs.  Highgate  Archway 
Co.,  5  Taunt.,  p.  792;  Bradshaw  vs.  Bennet,  5  Car.  & 
Payne,  p.  48.  The  oral  declarations  may,  however,  be 
proven,  to  sliow  fraud. — Id.;  and  Story  on  Sales,  Sec. 
463. 

1796.  K,  at  a  sale   by  auction,  the   auctioneer,  Rights  of 
having  authority  to  do  so,  publiclj'^  announces  that  the  upon  sale 
sale  will  be  without  reserve,  or  makes  any  announce-  reserve, 
nient  equivalent  thereto,  the  highest  bidder  in  good 

faith  has  an  absolute  right  to  the  completion  of  the 
sale  to  him;  and,  upon  such  a  sale,  bids  by  the  seller, 
or  any  agent  for  him,  are  void. 

Note. — Warlow  vs.  Harrison,  28  L.  J.,  Q.  B.,  p.  18; 
1  E.  &.  E.,  p.  295;  29  L.  J.,  Q.  B.,  p.  14;  Benjamin  on 
Sales,  pp.  353,  354. 

1797.  The  employment  by  a  seller  of  any  person  By  bidding, 
to  bid  at  a  sale  by  auction,  without  the  knowledge  of 

the  buyer,  without  an  intention  on  the  part  of  such 
bidder  to  buy,  and  on  the  part  of  the  seller  to  enforce 
his  bid,  is  a  fraud  upon  the  buyer,  which  entitles  him 
to  rescind  his  purchase. 

Note. — Story  on  Sales,  Sec.  482;  Sugden  on  Ven- 
dors, pp.  1-8, 19;  Benjamin  on  Sales,  p.  357;  Green  vs. 
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Baverstock,  14  C.  B.  (N.  S.),  p.  204;  Crowder  ts, 
Austin,  3  Bing.,  p.  368;  Rex  vs.  Marsh,  3  Y.  &  J.,  p. 
331;  Howard  vs.  Castle,  6  T.  R.,  p.  642;  Wheeler  vs- 
Collier,  Moo.  &  M.,  p.  126;  Bahatn  vs.  Bach,  13  La., 
p.  287;  Moncrieff  vs.  Goldshorough,  4  Hair.  &  McH., 
p.  282;  Donaldson  vs.  M'Roy,  1  P.  A.  Browne,  p.  346; 
Thornett  vs.  Haines,  15  M.  &  W.,  p.  371;  but  see 
Woodward  vs.  Miller,  2  Colly,  p.  279;  Bramley  vs. 
Alt,  3  Ves.,  p.  619?i,;  Smith  vs.  Clarke,  12  Ves.,  p- 
477.  This  rule  is  sustained  in  all  its  stringency,  by 
Chancellor  Kent.^2  Kent  Com.,  p.  539. 

1798.  When  property  is  sold  by  auction,  the  auc- 
tioneer, or  his  partner  or  clerk,  may  enter  in  a  sale 
book,  at  the  time  of  the  sale,  a  memorandum  specify- 
ing the  name  of  the  person  for  whom  he  sells,  the 
thing  sold,  the  price,  the  terms  of  sale,  and  the  name 
of  the  buyer.  A  memorandum  thus  made  binds  both 
the  parties  in  the  same  manner  as  if  made  by  them- 
selves. 

Note  — See  note  to  Sec.  1739;  Story  on  Sales,  Sees. 
465,  466,  467,  468,  469;  Benjamin  on  Sales,  p.  83. 

We  cannot  leave  this  branch  of  our  work  without  an 
acknowledgment  of  our  indebtedness  for  much  that  is 
contained  in  the  notes  to  the  recent  and  very  valuable 
work  on  Sales  of  Personal  Property,  by  Mr.  Judah  P. 
Benjamin,  late  of  the  American  Bar,  and  now  of  Lin- 
coln Inn,  Barrister  at  Law. 


Exchange* 
what. 


TITLE    II. 

EXCHANGE. 

Section  1804.  Exchange,  what. 

1805.  Form  of  contract. 

1806.  Parties  have  rights  and  obligations  of  sellers   and 

buyers. 

1807.  Warranty  of  money. 

1804.  Exchange  is  a  contract  by  which  the  par- 
ties mutually  give,  or  agree  to  give,  one  thing  for 
another,  neither  thing,  or  both  things,  being  money 
only. 
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1805.  The  provisions  of  Sec.  1739  apply  to  all  Form  of 

\  ^^  '^  contraet. 

exchanges  in  which  the  value  of  the  thing  to  be  given 
by  either  party  is  two  hundred  dollars  or  more. 

1806.  The  provisions  of  the  Title  on  Sale  apply  PartiM 

IiA70  riffhto 

to  exchanges.    Each  party  has  the  rights  and  obliga-  agd 
tions  of  a  seller  as  to  the  thing  which  he  gives,  and  of  J^lbu/Sn. 
a  buyer  as  to  that  which  he  takes. 

1807.  On    an   exchange    of  money,   each   party  Warranty 
thereby  warrants  the  genuineness  of  the  money  given 

by  him. 

Note.— Timmins  vs.  Gibbins,  18    Q.    B.,  p.  722; 
Young  vs.  Colo,  3  Bing.  N.  C,  p.  724. 


TITLE    III, 

DEPOSIT. 


Chapter    I.  Deposit  in  General. 
II.  Deposit  for  Keeping. 
m.  Deposit  for  Exchange, 


CHAPTER    I. 

DEPOSIT   IN   GENERAL. 


Article    I.  NATrRE  and  Creation  of  Deposit. 
II.  Obligations  of  the  Depositary. 


ARTICLE    I. 

NATURE  AND  CREATION  OF  DEPOSIT. 

Section  1813.  Deposit,  kinds  of. 

1814.  Voluntary  deposit,  how  made. 

1815.  Involuntary  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping,  what. 

1818.  Deposit  for  exchange,  what. 
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Deposit,  1813.     A  deposit  may  be  voluntary  or  involuntary; 

kinds  of* 

and  for  safe  keeping  or  for  exchange. 

Note. — In  Edwards  on  Bailments,  p.  47,  it  is  said 
that  **  when  chattels  are  delivered  by  one  man  to  an- 
other to  keep  for  the  use  of  the  bailor  it  is  called  a 
deposit;  the  essential  characteristic  of  the  contract  is, 
that  the  keeping  be  gratuitous." — Code  of  La.,  Art. 
2900;  Story  on  Bailments,  Sees.  4-41;  2  Kent's  Com.,  p. 
560.    In  Hilliard  on  Torts,  2  Vol.,  p.  523,  Sec.  3,  it  is 
said,  that  depoaitum  is  a  deposit  "  without  compensa- 
tion or  reward." — 1  Pars,  on  Con.,  p.  572;  McKay  vs. 
Draper,  27  N.  Y.  (13  Smith),  p.  256.     In  Hyatt  vs. 
Argente,    3    Cal.,    p.    151,    it   was   held    "that   one 
depositing  securities  to  secure  the  payment  of  a  debt 
or  advancement  thereon  may  agree  that  they  may 
be  sold  at  the  option  of  the  creditor,  and  tliat  drafts 
upon  the  bailee,  directing  thepajnnent  thereof  *  from  the 
proceeds  of  the  securities  in  his  hands,*"  gave  author- 
ity to  sell  the  deposited  securities  to  meet  the  drafts. 
And  an  order  to  pay,  **  when  in  funds  from  the  pro- 
ceeds," is  conclufcive  that  other  sales  were  to  be  made, 
and  that  a  sale  under  such  authority  is  good,  without 
previous  demand  of  payment  or  notice  of  the  time  and 
place  of  sale.    "  "When  personal  property  is  pledged, 
mortgaged,  hypothecated,  or  placed  in  trust  upon  terms 
and  conditions.  Courts  of  law  will  be  governed  by  the 
language  of  the  contract."     When    the  contract  is 
absolute  on  its  face,  the  party  asserting  a  condition 
or  limitation  must  show  it.    A  bailee  who  disclaims 
his  relation  to  the  bailor  cannot  claim  the  right  to 
require  a  demand  for  the   money  before  interest  is 
charged  against  him. — Dickinson  vs.  Owen,  11  Cal., 
p.  71.    In  the  case  of  a  stakeholder,  see  Hardy  vs. 
Hunt,   11  Cal.,  p.  343.     When  bailors  possession  is 
obtained  by  fraud  bailee  may  set  up  title  in  a  third 
party  against  an  action  by  bailor  for  the  subject  of 
the    bailment. — Hayden   vs.    Davis,   9   Cal.,    p.   573. 
W^arehouseman's  statement  to  one  about  to  take  posses- 
sion of  goods  in  his  possession  by  process  that  he  has 
no  charges  on  the  goods  is  a  waiver  of  the  w^arehouse- 
man's  lien  for  charges. — Blackman  vs.  Pierce,  23  Cal., 
p.  508.    Bemoval  of  goods  from  place  agreed  upon  for 
them  to  be  kept  charges  bailee  with  damages  done,  etc. 
St.  Laskey  vs.  Davidson ,  6  Cal. ,  p.  643.    The  conversion 
of  property  found,  without  first  making  proi>er  inquiry 
for  the  owner,  is  larceny. — Sec.  485  Penal  Code,  Cal. 
This  note  is  upon  the  subject  of  bailment  in  general. 
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1814.  A  voluntary  deposit  is  made  by  one  giving  Voluntary 
to  another,  with  his  consent,  the  possession  of  personal  how  made, 
property  to  keep  for  tlie  benefit  of  the  former,  or  of  a 

third  party.     The  person  giving  is  called  the  depositor, 
and  the  person  receiving  the  depositary. 

NoTK. — See  note  to  Sec.  1815,  post.  The  finder  of 
personal  property  is  not  compelled  by  law  to  take  the 
same  into  his  custody,  but  if  he  voluntarily  assumes 
the  charge  of  it  the  law  imposes  on  him  the  duties  of  a 
depositary,^ so  far,  at  least,  that  he  is  answerable  for 
gross  negligence.— Ed.  on  Bailm.,  p.  55.  "  Finder." — 
Story  on  Bailm.,  Sees.  86,  87;  Corey  vs.  Little,  6  N. 
Hamp.,  p.  213.  In  the  civil  law  a  voluntary  deposit  is 
where  no  such  necessity  exists  for  depositing  as  in 
making  an  involuntary  deposit,  but  rests  in  consent  or 
agreement. 

1815.  An  involuntary  deposit  is  made: 

1.  By  the  accidental  leaving  or  placing  of  personal  invoiun- 
property  in  the  possession  of  any  person,  without  negli-  depoBit, 
gence  on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrec- 
tion, riot,  or  like  extraordinary  emergencies,  by  the 
owner  of  personal  property  committing  it,  out  of  neces- 
sity, to  the  care  of  any  person. 

KoTE. — Edwards  on  Bailm.,  p.  47,  Chap.  2,  says: 
"  An  involuntary  deposit  is  a  delivery  of  goods  usually 
made  under  an  emergency,  such  as  shipwreck,  fire,  or 
flood,  which  leaves  to  the  owner  of  them  no  time  for 
deliberation  or  choice.''  He  also  says,  that  at  the  civil 
law,  "sequestration,"  or  the  delivery  of  goods  or  prop- 
erty under  a  judicial  order,  or  a  deposit  with  an  indif- 
ferent person,  made  by  agreement  of  contestants,  to 
await  event  of  suit,  to  be  delivered  to  successful  party. 
Responsibility  is  not  changed  so  long  as  it  remains  a 
naked  deposit  without  reward. — Code  La.,  Art.  2942; 
Story  on  Bailm.,  Sec.  46;  2  Hilliard  on  Torts,  p.  523, 
Sec.  4.  "  A  depositary  is  liable  only  for  gross  negli- 
gence, which  is  a  question  of  fact  for  the  jury." — Dor- 
man  vs.  Jenkins,  2  Add.  &  EU.,  p.  256;  Jourdan  vs. 
Reed,  1  Clarke,  Iowa,  p.  135.  In  case  of  finding  prop- 
erty, the  standard  of  gross  negligence  is  applied. — 
Dougherty  vs.  Poregate,  3  Clarke,  Iowa,  p.  88.  Gross 
negligence  is   held   equivalent   to  fraud. — Tudor  vs. 
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Lewis,  3  Met.,  Ky.,  p.  378.  BepoBit  of  bank  bills 
with  a  banking  company,  unless  special,  creates  a 
debt,  not  a  bailment. — Woaz  vs.  Tuskegee,  etc.,  34 
Ala.,  p.  58.  Beceiving  claims  to  collect,  though  with- 
out compensation,  requires  the  one  so  receiving  to  use 
ordinary  diligence. — Moore  vs.  Gholson,  34  Miss.,  p. 
372.  What  care  must  be  taken  considered. — 1  Pars. 
on  Cont.,  p.  574;  The  William,  6  Rob.  Adm.,  p.  316;  1 
Pars,  on  Cont.,  p.  578.  Right  of  possession  sustains 
trover,  but  right  of  property  must  exist  to  sustain 
replevin;  all  which  actions  are  under  our  "Practice 
Code"  brought  for  "claim  and  delivery  of  personal 
property."  At  the  civil  law  an  involuntary  deposit  is 
called  a  necessary  deposit,  because  the  relation  and 
contract  is  implied  from  pressing  necessity. — La.  Civ. 
Code,  Sec.  2935. 

Same.  1816.     The  person  with  whom  a  thing  is  deposited 

in  the  manner  described  in  the  last  section  is  bound  to 
take  charge  of  it,  if  able  to  do  so. 

Note. — It  is  laid  down  in  Ed.  on  Bailm.,  p.  47,  that 
"the  person  receiving  the  goods  to  keep,  impliedly 
stipulates  that  lie  will  take  some  degree  of  care  of 
them ;  but  the  degree  of  care  is  to  be  measured  by  the 
wat<;hfulnes8  with  which  he  preserves  his  own  prop- 
erty of  a  like  kind."  Foster  vs.  The  Essex  Bank,  17 
Mass.,  p.  479:  "He  must  observe  good  faith  in  keep- 
ing them  as  he  keeps  his  own  property. — See,  also,  2 
Hilliard  on  Torts,  p.  524,  §?  5,  6;  Jenkins  vs.  Melow,  1 
Sneed,  p.  248.  Liable  for  gross  negligence  only. — See 
Lampley  vs.  Scott,  24  Miss.,  p.  528;  Choteau  vs.  Steam- 
boat Co.,  20  Miss.,  p.  519;  Kemp  vs.  Farlow,  5  Ind.,  p. 
462;  Dart  vs.  Lowe,  5  Ind.,  p.  131;  17  111.,  p.  170; 
Connor  vs.  Winton,  8  Ind.,  p.  315.  It  is  a  fact  to  be 
determined  by  the  jury  under  all  the  circumstances  of 
the  case. — McNabb  vs.  Lockhart,  18  Goo.,  p.  495. 

DepoBit  1817.    A  deposit  for  keeping  is  one  in  which  the 

keeping,      depositary  is  bound  to  return  the  identical  thing  de- 

what. 

posited. 

Note. — A  person  receiving  the  goods  to  keep  with- 
out recompense,  and  he  in  good  faith  keeps  them  as  his 
own,  is  not  answerable  for  their  loss  or  injury.  As  he 
receives  no  benefit  from  the  bailment,  he  is  responsible 
only  for  bad  faith  or  gross  neglect. — See  Bouvier  L.  Diet., 
Title  "Bailment,"  p.  3.  Ed.  on  Bailm.,  p.  35,  gives 
Sir  Wm.  Jones'  definition :  **  A  delivery  of  goods  in  truit 
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on  a  contract,  express  or  implicdf  that  the  trust  shall 
be  duly  executed  and  the  goods  redelivered  as  soon  as 
the  time,  or  the  use  for  which  they  were  bailed,  shall 
have  elapsed  or  be  performed'" — Jones  on  Bailm.,  p. 
117.  The  deposit  of  the  text  is  a  "special  deposit," 
treated  and  illustrated  at  length. — Ed.  on  Bailm., 
pp.  66-74.  If  not  guilty  of  gross  negligence,  the  de- 
positary is  not  responsible  for  any  accident  which 
occurs,  for  his  agreement  is  to  keep  the  bailment, 
and  not  to  keep  it  safely, — Story  on  Contracts,  p.  731, 
Sec.  691.  If  it  is  stolen  he  is  not  responsible  unless 
it  is  stolen  through  his  own  gross  neglect.  Idem, — 
Coggs  vs.  Bernard,  2  Lord  Ryan,  p.  909;  The  King  vs. 
Hertford,  2  Show.,  p.  172;  Brook  Abr.,  Title  Bail- 
ment, p.  7;  Story  on  Bailm.,  pp.  72,  73,  74, 190;  Mon- 
tieth  vs.  Bissell,  Wright  (0.)  R.,  p.  411;  1  Daim.  Abr., 
Ch.  17,  Alt.  7;  Nelson  vs.  Mcintosh,  1  Stark,  p.  238. 
The  specific  thing  must  be  restored  which  was  depos- 
ited, if  not,  it  is  a  bailment  of  a  different  character. — 
Story  on  Cont.,  p.  729,  §  689;  Robinson  vs.  Ward, 
Ry.  &  Mood.,  p.  276;  Wren  vs.  Kitson,  11  Vcs.  R.,  p. 
377.  The  identical  thing  deposited  must  be  returned 
as  nearly  as  possible  in  the  condition  in  which  it  was 
received. — Story  Cont.,  p.  734,  g  696. 

1818.    A  deposit  for  excliauge  is  one  in  which  the  Deposit  for  ^ 
depositary  is  only  bound  to  return  a  thing  correspond-  what, 
ing  in  kind  to  that  which  is  deposited. 

Note. — The  deposit  of  the  text  is  in  the  nature  of  a 
general  deposit,  and  creates  a  debt  rather  than  a  bail- 
ment. Money  deposited  in  a  bank  which  mingles  with 
other  moneys  there  kept  becomes  a  debt  to  be  recovered 
with  interest. — See  Ed.  on  Bailm.,  p.  66.  See,  also. 
Sec.  1878,  and  note,  post. 


ARTICLE  II. 

OBLIOATIONS   OF  THE   DEPOSITARY. 

Section  1822.  Depositary  must  deliver  on  demand. 

1823.  No  obligation  to  deliver  without  demand. 

1824.  Place  of  delivery. 

1825.  Notice  to  owner  of  adverse  claim. 

1826.  Notice  to  owner  of  thing  wrongfully  detained. 

1827.  Delivery  of  thing  owned  jointly,  etc. 

1822.    A  depositary  must  deliver  the  thing  to  the 
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Depositary    person  for  wliose  benefit  it  was  deposited,  on  demand, 

must 

doiivoron    whether  the  deposit  was  made  for  a  specified  time  or 

demand.  ^  ^ 

not,  unless  he  has  a  lien  upon  the  thing  dejiosited,  or 
has  been  forbidden  or  prevented  from  doing  so  by  the 
real  owner  thereof  or  by  the  act  of  the  law,  and  has 
given  the  notice  required  by  Section  1825. 

Note. — The  depositary  must  deliver  the  thing  de- 
posited to  the  person  for- whose  benefit  it  was  deposited, 
on  demand,  whether  for  specified  time  or  not.  Obxi- 
ously,  the  depositary  has  no  interest  in  the  prolonga- 
tion of  the  deposit,  and  therefore  has  no  right  to  insist 
upon  it.  He  may  be  entitled  to  compensation  for  the 
whole  period  originally  agreed  upon,  but  that  is  another 
matter.  If  he  has  a  lien  on  the  article  or  thing,  or  if 
there  is  another  claiming  to  be  owner,  he  may  refuse,  if 
forbidden,  eto. — Bates  vs.  Stanton,  1  Duer,  p.  79;  Hard- 
man  vs.  Wilcock,  9  Bing.,  p.  378;  King  vs.  Richards, 
6  "Whart.,  p.  418.  In  other  cases  the  depositary  can- 
not dispute  his  depositor's  title. — See  Marvin  vs.  EU- 
wood,  11  Paige,  pp.  365,  376;  Gosling  vs.  Bimey,  6 
Bing.,  p.  339;  Hall  vs.  Griffin,  10  id.,  p.  246;  Kieman 
vs.  Sanders,  6  Ad.  &  El.,  p.  516.  Or  if  the  law  so 
directs  or  claims  possession  otherwise. — Bliven  vs. 
Hudson  River  R.  R.  Co.,  35  Barb.,  p.  188;  see  Stam- 
ford Steamboat  Co.  vs.  Gibbons,  9  Wend.,  p.  327; 
Edson  vs.  Weston,  7  Cow.,  p.  278.  Depositary  must 
give  prompt  notice  to  depositor  of  proceedings  adverse 
to  his  interests. — Scranton  vs.  Farmers*  and  Mech.  Bk., 
24  N.  Y.,  pp.  424,  427,  by  Sutherland,  J.;  see  "  Rede- 
livery," Ed.  on  Bailm.,  p.  83. 

No,  1823.     A  depositary  is  not  bound  to  deliver  a  thing 

to  deUvor     deposited  without  demand,  even  where  the  deposit  is 

without  -,      r»  •/»     T     • 

demand,      made  for  a  specmed  time. 

Note. — See  Phelps  vs.  Bostwick,  22  Barb.,  p.  314; 
Downes  vs.  Phoenix  Bank,  6  Hill,  p.  297;  Brown  vs. 
Cook,  9  Johns.,  p.  361,  on  the  question  of  demand  and 
term  deposits.  Demand  and  refusal,  effect  of. — Ed.  on 
Bailm.,  p.  87.  Refusal  afler  demand  is  a  conversion, 
etc.  After  demand  bailee  answerable  for  loss. — Id., 
pp.  87,  88;  Brown  vs.  Hotchkiss,  9  Johns.  R.,  p.  361; 
May  vs.  Hawes,  13  East,  p.  197;  Sargeant  vs.  Gile,  8 
N.  Hamp.  R.,  p.  325;  Armoiy  vs.  Delamire,  1  Str., 
p.  504;  Fisher  vs.  Cobb,  6  Vt.  Rep.,  p.  622;  Sutton 
vs.  Buck,  2  Taunt.  R.,  p.  302;  Miller  vs.  Adsit,  16 
Wend.,  p.  335;  White  vs.  Webb,  15  Conn.,  p.  302. 
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Goods  must  be  redelivered  to  depositor,  even  though 
he  is  servant  only  of  the  owner.  Until  notice  and 
demand  charges  him  otherwise,  this  is  the  principle  of 
the  civil  law.— Code  of  La.,  Art.  2921.  If  the  goods 
are  found  to  be  stolen,  and  the  owner  being  notified  to 
claim  and  take  and  docs  not,  bailee  exonerated.  If  ho 
does  not  deliver  on  proper  demand  he  is  responsible. — 
Story  on  Cont.,  Sec.  696;  Nicholson  vs.  Chapman,  2 
H.  Bl.,  p.  254. 

1824.     A  depositary  must  deliver  the  thing  depos-  piaceof 
ited  at  his  residence  or  place  of  business,  as  may  be 
most  convenient  for  him. 

Note. — If  the  contract  does  not  specify  a  place  where 
the  deposit  must  be  restored,  it  is  to  be  restored  at  the 
place  where  such  deposit  has  been  made,  and  it  must 
be  restored  as  soon  as  it  is  demanded,  even  though  the 
time  for  its  restoration  stipulated  for  has  not  arrived. 
Depositary  may  not  retain  the  deposit  for  debt,  but 
may  for  advances  made  by  him  arising  from  the 
deposit.—Code  of  La.,  Arts.  2920  to  2927.  A  failure 
to  deliver  at  the  time  and  place  stipulated,  makes  the 
bailee  liable  for  conversion  in  the  value  of  the  article. — 
See  note  and  authorities  to  preceding  section,  and  Ed. 
on  Bailm.,  p.  88;  Story  on  Cont.,  p.  763,  Sec.  698; 
Hook  vs.  V^hite,  36  Cal.,  p  299. 

1826.     A  depositary  must  give  prompt  notice  to  Notice  to 
the  person  for  whose  benefit  the  deposit  was  made,  of  advewo 
any  proceedings  taken  adversely  to  his  interest  in  the 
thing  deposited,  which  may  tend  to  excuse  the  de- 
positary from  delivering  the  thing  to  him. 

Note. — Scranton  vs.  Farmers*  and  Mech.  Bk.,  24 
N.  Y.,  p.  424.  "It  may  be  asked,"  says  Story  on 
Bailments,  Sec.  110,  "what  is  to  be  done  by  a  bailee 
where  different  persons  claim  the  same  thing  fh)m  him 
under  different  facts."  In  answer  to  this  it  is  said,  id., 
that  the  parties,  by  interpleader,  may  be  compelled  to 
litigate  under  cases  cited  in  Note  5,  id.,  Sec.  110.  But 
when  the  parties  claim  in  absolutely  adverse  rights, 
the  bailee  must  defend  himself  as  best  he  may,  etc.  In 
Sec.  Ill,  Story  says  :  "  The  bailee,  if  sued,  (may) 
call  upon  the  proper  parties  to  appear  and  contest  the 
title  between  themselves,  and  thus  to  exonerate  him 
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Notice  to 
owner  of 
thing 

wrongAiUy 
detained. 


Delivery 
of  thing 
owned 
jointly,  etc. 


from  responsibility."  Garnishment  is  here  held  to  be 
simply  a  **  notice  of  the  sait/'  by  which  bailee  may 
compel  bailor  to  defend  the  suit. — Sec.  Ill,  id. 

1826.  A  depositary,  who  believes  that  a  thing 
deposited  with  him  is  wrongfully  detained  fix)m  its 
true  owner,  may  give  him  notice  of  the  deposit;  and 
if  within  a  reasonable  time  afterwards  he  does  not 
claim  it,  and  sufficiently  establish  his  right  thereto, 
and  indemnify  the  depositary  against  the  claim  of  the 
depositor,  the  depositary  is  exonerated  from  liability 
to  the  person  to  whom -he  gave  the  notice,  upon  re- 
turning the  thing  to  the  depositor,  or  assuming,  in 
good  faith,  a  new  obligation  changing  his  position  in 
respect  to  the  thing,  to  his  prejudice. 

Note. — This  section  is  a  modification  of  2921  Code 
La.  Sec,  also.  Story  on  Bailm.,  Sees.  102  to  108,  inclu- 
sive: "The  civil  law  and  the  French  law  coincide  in 
many  respects  with  ours.'*  If  the  right  owner  app>ear», 
the  "ftazYce"  may  deliver  them  (the  good?)  to  him. 
Dig.  Lib.  16,  Tit.  3,  pp.  1,  31,  Sec.  1;  Ayliffe  Pand.,  B. 
4,  Tit.  17,  p.  522;  Code  Civil  of  Prance,  Arts.  1037-6; 
Pothier,  Tmite  de  Depot,  N.  61;  Code  of  La.,  Arts. 
2905-2920;  and  especially  if  they  were  stolen  from  the 
owner.  In  case  of  stolen  goods,  the  Code  of  France 
requires  that  the  bailee  shall  give  notice  to  the  owner, 
and  if  the  owner  fails  to  claim  the  good#  in  a  limited 
time,  he  may  safely  redeliver  them  to  the  depos^itor. 
Code  Civil  of  France,  Art.  1938.  The  Code  of  La. 
adopts  the  same  rule. — See  Code  La.,  g  1825,  (1867  ed.), 
Arts.  2920-1;  see  S^c.  1865,  and  note,  post.  Th«  Penal 
Code  of  Cal.,  Sec.  485;  one  who  finds  property,  etc^ 
and  appropriates  it,  without  endeavoring  to  find  the 
owner,  is  guilty  of  larceny. 

1827.  K  a  thing  deposited  is  o\vned  jointly  or  in 
common  by  persons  who  cannot  agree  upon  the  man- 
ner of  its  delivery,  the  depositary  may  deliver  to  each 
his  proper  share  thereof,  if  it  can  be  done  without 
injury  to  the  thing. 

Note. — This  provision  is  new,  and  intended  to  ob- 
viate a  difficulty  which  may  sometimes  arise.  It  in 
fact  changes  the  rule  set  forth  in  Edwards  on  Bailm., 
p.  85,  that  "  chattels  deposited  by  several  joint  owners 
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must  be  redelivered  on  the  joint  demand  of  the  persons 
making  the  deposit,'*  and  in  Story  on  £ailm.,  §§  114- 
117;  Jones  on  Bailm.,  p.  51. 


CHAPTER    11. 


DEPOSIT   FOR   KEEPING. 


Article  I.  General  Provisions. 
II.  Gratuitous  Deposit. 

III.  Storage. 

IV.  Innkeepers. 
V.  Finding. 


\ 


ARTICLE    I. 

GENERAL  PROVISIONS. 

Section  1833.  Depositor  must  indemnify  depositary. 

1834.  Obligation  of  depositary  of  animals. 

1835.  Obligations  as  to  use  of  thing  deposited. 

1836.  Liability  for  damage  arising  from  wrongftil  use. 

1837.  Sale  of  thing  in  danger  of  perishing. 

1838.  Injury  to,  or  loss  of  thing  deposited. 

1839.  Service  rendered  by  depositary. 

1840.  Extent  of  his  liability  for  negligence. 

183^.    A  depositor  must  indemnify  the  depositary:  Dopoaitor 

1.  For  all  daraas^e  caused  to  him  by  the  defects  or  indemnify 

•^  .  depositary. 

vices  of  the  thing  deposited;  and,  ^ 

2.  *For  all  expenses  necessarily  incun'ed  by  him 
about  the  thing,  other  than  such  as  are  involved  in 
the  nature  of  the  undertaking. 

Note. — Story  on  Bailm.,  §  121.  The  depositary  is 
generally  entitled  to  be  reimbursed  all  the  necessary 
expenses  to  which  he  has  been  subjected  for  the  preser- 
vation of  the  dejwsit.  And  by  the  Roman  and  French 
law  he  is  entitled  to  a  lien,  for  all  such  expenses,  upon 
the  deposit,  and  indemnity  for  all  losses  occasioned 
thereby.— Ayliffe,  Pand.  B.  4,  Tit.  17,  pp.  521,  522;  1 
Domat.,  B.  1,  Tit.  7,  §2  2,  3,  Arts.  1,  2,  3, 14;  Pothier 
Traite  de  Depot.  N.,  59,  69,  74;  Code  La.,  Arts.  2927- 
2931;  Esk.  Inst.,  B.  3,  Tit.  1,  g  28;  1  Domat.,  B.  1,  Tit. 
16,  g  1,  Art.  4.    Code  La.,  Art.  2931,  is  as  follows: 
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"  Ho  who  has  made  a  deposit  h  bound  to  reimburse  the 
depositary  the  money  he  has  advanced  for  the  safe 
keeping  of  the  thing,  and  to  indemnity  him  for  all  that 
the  deposit  has  cost  him.  He  is  to  indemnify  the  de- 
positary for  the  losses  which  the  thing  depositt-d  may 
have  occasioned  him."  The  Koman  law  infiict£  a 
double  compensation  for  misconduct  of  the  bailee,  on 
the  ground  that  public  policy  requires  this  perfidy  to 
be  so  punished  as  to  suppress  temptation  to  do  wrong. 
Our  law  only  exacts  ample  compensation  for  actual 
injury  and  loss  (Story  on  Bailm.,  ^  83),  but  punishes  a 
conversion  as  a  larceny.    Sec  Penal  Code,  Sec.  485. 


ObUgation        1834.     A  depositary  of  living  animala  must  pro- 
of^imX.  ^^®  them  with  suitable  food  and  shelter,  and  treat 
them  kindly. 

Note. — Stable  keepers  are  liable  for  all  losses  not 
arising  from  inevitable  casualty  or  overwhelming 
force. — Story  on  Bailm.,  §  4o8;  Bell  Comm.,  p.  465 
(5th  ed.);  id.  (4th  ed.),  §§398-402,  403;  Pothier  Pand, 
Lib.  4,  Tit.  9,  N.  1-7;  Esk.  Inst.,  B.  3,  Tit.  1,  §28; 
Dig.  Lib.  4,  Tit.  9,  1,  pp.  L,  5;  1  Domat.  B.  1,  Tit.  16, 
§  1,  Art.  4;  id.,  §  2,  Art.  1-4.  In  respect  to  bailments, 
'  originally,  carriers  and   other  bailees  for  him  were 

under  the  same  obligations.  A  special  edict  was 
passed  by  the  Praeter,  by  which  stable  keepers  (as 
set  forth  in  the  first  part  of  this  note),  innkeepers,  and 
shipmasters  were  put  under  peculiar  responsibility,  as 
set  out  supra.  The  rule  of  the  text  is  a  fair  deduction 
from  and  is  justly  comprehended  within  the  general 
rule  applicable  to  all  depositaries,  that  "  every  person 
in  such  case  contracts  for  reasonable  care." — Story  on 
Bailm.,  p.  99,  §  89;  Jones  on  Bailm.,  pp.  81,  82.  In 
Story  on  Bailm.,  §  90,  speaking  of  the  "  use,"  and  it 
should  be  the  same  rule  with  "care."  "Every  case 
must  be  governed  by  its  own  peculiar  circumstances." 
This  being  so,  we  must  readily  perceive  the  difiference 
in  the  care  proper  and  necessary  for  the  presen'ationof 
living  and  animate  things  and  those  inanimate.  Even 
ordinary  care  bestowed  upon  a  bailment  would  requira 
a  compliance  with  the  text.  See,  also,  Stoiy  on 
Bailm.,  g  140.  »*If  it"  (the  deposit)  "is  a  living 
animal,  as  a  horse,  suitable  food  and  exercise  must  be 
given  to  it."  2  Hil.  on  Torts,  p.  583,  g  4,  says  an  inD- 
keeper*s  responsibility  extends  to  the  care  of  animaU.— 
Mason  vs.  Thompson,  9  Pick.,  p.  280.  "The  man 
who  hires  a  horse  is  bound  to  ride  it  moderately  and 
treat  it  aa  carefully  as  any  man  of  common  discreiioQ 
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would  his  own,  and  to  supply  it  with  suitable  food.** — 
Ed.  on  Bailm.,  p.  312.  How  much  more  care  should 
then  be  bestowed  by  one  paid  to  keep  the  animal. 
A^i>ter  of  cattle  re*:i)on»<ible  for  loss  on  proof  of  want 
of  ordinary  care. — Rey  vs.  Tony,  24  Miss.,  p.  600; 
Swann  vs.  Brown,  6  Jones,  p.  150,  res^ponsibility  of 
livery  stable  keeper. 

1836.    A  depositary  may  not  use  the  thine:  depos-  obligations 

^  ./J  ®         *  as  to  use 

ited,  or  permit  it  to  be  used,  for  any  purpose,  without  Seposuld. 
the  consent  of  the  depositor.    .He  may  not,  if  it  is  pur- 
posely fastened  by  the  dei)Ositor,  open  it  without  the 
consent  of  the  latter,  except  in  case  of  necessity. 

Note. — As  a  general  rule,  **  it  may  be  laid  down  that 
the  depositary  has  no  right  to  use  the  thing  deposited, 
unless  there  be  an  express  or  implied  consent  on  the 
part  of  the  depositor."  This  is  the  clear  result  of  the 
Roman,  French,  and  Louisiana  law,  and  also  of  ours. — 
Story  on  Bailm.,  Sec.  89;  and  Notes  8,  4,  5.  The  dif- 
ference in  the  use  of  a  horse,  cow,  or  other  living  thing 
requiring  a  certain  amount  of  use  or  exercise,  may  be 
implied,  so  as  to  bestow  on  it  the  proper  care;  but  this 
would  not  be  implied  as  to  inanimate  things,  such  as 
diamonds  and  the  like.  Cases  are  governed  by  partic- 
ular circumstances. —  See,  also.  Code  La.,  Art.  2911. 
In  Story  on  Bailm.,  Sec.  92,  it  is  said,  *Uhat  it  is  a 
gross  breach  of  trust  which  gives  to  the  injured  party  a 
just  cause  of  action  for  a  bailee  to  break  open  a  locked 
chest  or  a  sealed  package  which  is  deposited  with 
him."— Code  of  La.  (1825),  Art.  2914.  It  follows  that 
**the  depositary  has  no  authority  to  seizor  pledge  the 
deposit;  if  he  does,  the  owner  may  reclaim  it  from  any 
person  who  is  found  in  possession  of  it." — Hartop  vs. 
Hoare,  3  Atk.,  p.  43;  S.  C,  1  Wils.,  pp.  8,  9;  2  Str.,  p. 
1187. 

1836.    A  depositary  is  hable  for  any  damage  hap-  Liability 
peniug  to  the  thing  deposited,  during  his  wrongful  use  f/Jjj°* 
thereof,  unless  such  damage  must  inevitably  have  hap-  Jg'^°*^ 
pened  though  the  property  had  not  been  thus  used. 

NoTK. — An  obligation  is  implied,  "not  only  to  use 
the  thing  with  due  care  and  moderation,  but  also  not 
to  apply  it  to  any  other  use  than  that  for  which  it  is 
hired." — Story  on  Bailm.,  Sec.  413;  Pothier  Contratde 
Louage,  n.  189;  Pothier  Pand.,  Lib.  19,  Tit.  2,  n.  28, 29. 
If  a  horse  is  hired  as  a  saddle  horse,  hirer  cannot  use 
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gale  of 
thing  in 
danger  of 
perishing. 


Injury  to, 

or  1 088 

of  thing 
deposited* 


him  in  a  cart,  or  as  a  beafit  of  burden.  So,  if  for  a 
journey  to  a  particular  place,  or  for  a  certain  time,  the 
purpose,  manner,  or  time  cannot  be  altered;  and  if 
done,  hirer  responsible,  even  for  an  inevitable  casualty. 
Tliese  questions  fully  di.<cussed  in  Story  on  Bailni., 
Sec.  413  to  413c/,  and  notes  and  cases  therein  cited;  sec, 
also,  Edwaids  on  Bailm.,  pp.  89-92,  and  notes  and  case^ 
there  cited. 

1837.  If  a  thing  deposited  is  in  actual  danger  of 
perishing  before  instructions  can  be  obtained  fi'om  the 
depositor,  the  depositary  may  sell  it  for  the  best  price 
obtainable,  and  retain  the  proceeds  as  a  deposit,  giving 
immediate  notice  of  his  proceedings  to  the  depositor. 

NoTK. — **  If  to  save  a  perishable  deposit  it  has  been 
Bold  by  the  bailee,  the  money  is  to  be  paid  to  the  owner; 
for  a  necessary  sale  is  good,  and  for  his  benefit." — Story 
on  Bailm.,  Sec.  97;  Pothier  Traite  de  Depot,  n.  42, 
43,44. 

1 838.  K  a  thing  is  lost  or  injured  during  its  deposit, 
and  the  depositary  refuses  to  inform  the  depositor  of 
the  circumstances  under  which  the  loss  or  injury 
occurred,  so  far  as  he  has  information  concerning  them, 
or  willfully  misrepresents  the  circumstances  to  him, 
the  depositary  is  presumed  to  have  willfully,  or  by 
gross  negligence,  permitted  the  loss  or  injury  to  occur. 

Note. — There  is  no  express  authority  given  by 
authors  treating  of  bailments  for  this  provision,  but  it 
seems  to  be  reasonable  under  the  general  classi£cation 
of  the  acts  of  persons  constituting  frauds.  .Fraudulent 
concealment  of  the  circumstances  under  ■which  the  lo?s 
or  injury  occurred,  so  far  as  he  has  information  on  the 
subject,  or  the  willful  misreiyresentation  of  such  cir- 
cumstances, ought  to  be  as  much  the  subject  of  an 
action  by  the  bailor  against  the  bailee  as  these  same 
grounds  are  held  to  be  in  the  dealings  of  vendors  and 
vendees  as  laid  down  in  1  Hilliard  on  Torts,  Sees. 
4-6.  See  the  converse  rule  in  Sec.  J  840,  post,  where 
another  reason  in  support  of  this  text  is  found  in 
Sec.  77,  Story  on  Bailm.  It  is  said:  "If  there  is  a 
meditated  concealment  of  the  cont<jnts  of  a  box  or 
casket  from  the  bailee,  w^ith  a  view  to  induce  him  to 
receive  it,  and  he  would  not  have  received  or  exposed 
it,  as  he  did,  had  he  known  the  contents,  it  is  a  fraud, 
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or  A  loss  caused  by  the  bailor's  own  folly  or  laches,  and 
the  bailee  would  not  be  held  liable  for  more  than  the 
value  of  the  box  or  casket  without  the  contents."  Why 
should  not  the  bailee  be  held  responsible  for  his  fraud, 
the  same  as  the  bailor? 

1839.  So  far  as  any  service  is  rendered  by  a  depos-  Service 
itary,  or  required  from  him,  his  duties  and  liabilities  Jjp^gjt^^^ 
are  prescribed  by  the  Title    on   Employment    and 
Service. 

Note.— See  Title  VI,  Part  IV,  Div.  Ill,  ante. 

1840.  The  liability  of  a  depositary  for  negligence  g^^^^jJ^^J. 
is  limited  to  the  amount  which  he  is  informed,  or  has  negUgenco. 
reason  to  suppose,  the  thing  deposited  to  be  worth. 

Note.— See  §  77,  Story  on  Bailm.,  classifying  respon- 
sibility: 1.  Where  bailee  knew  contents  of  box  or 
casket  though  bailor  kept  the  key. — Jones  on  Bailm., 
pp.  38,  39.  2.  If  he  had  no  ground  to  suppose  the  box 
or  casket  contained  valuables. — Jones  on  Bailm., 
'i'i  88,  39.  3.  Where  bailor  meditatedly  concealed 
contents. — Jones  on  Bailm.,  §g  38,  39.  See,  also,  note 
to  Sec.  1838,  as  to  the  third  ground. 


ARTICLE   II. 

ORATUITOTJB  DEPOSIT. 

'Section  1844.  Gratuitous  deposit,  what. 

1845.  Nature  of  involuntary  deposit. 

1846.  Degree  of  care  required  of  gratuitous  depositary. 

1847.  His  duties  cease,  when. 

1844.     Gratuitous  deposit  is  a  deposit  for  which  Gratuitous 

^  ■*•  deposit, 

the  depositary  receives  no  consideration  beyond  the  '^^a^^- 
mere  possession  of  the  thing  deposited. 

Note. — A  **mandatum,"  or  as  Sir  Wm.  Jones  de- 
nominates it,  "  mandate,"  may  be  said  to  be  what  is 
here  designated  a  "gratuitous  deposit."  Mandate  is 
defined  in  Story  on  Bail.,  §  137,  to  be  "a  bailment  of 
goods  without  reward,  to  be  carried  from  place  to  place, 
or  to  have  some  act  performed  about  them,**  and 
refers  to  Jones  on  Bailm.,  p.  117.  2  Hilliard  on  Torts, 
p.  524,  defines  "mandate"  as  a  "gratuitous  commis- 
sion wherein  the  mandatary  agrees  to  do  sometliing 
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with  or  about  the  thing  bailed,'*  and  refers  to  1  Pare,  on 
Cont.,  p.  572;  Lloyd  vs.  Barden,  3  Strobh.,  p.  343.  Vol. 
2  Kent's  Com.  (O.  S.),  p.  568;  Story  Com.,  |  140,  here 
the  service  and  labor  are  the  principal  objects  of  the 
parties,  the  thing  is  merely  accessorial. — McMahon  vs. 
Sloan,  12  Penn.,  p.  229.  In  each  contract  "  mandate  " 
and  "deposit,"  or  as  we  term  it  "gratuitous  deposit,'* 
there  are  like  essentials;  in  each  "there  is  custody  and 
labor  and  service  to  be  performed."  The  true  di:«tinc- 
tion  between  them  is,  that  in  case  of  a  deposit  the  prin- 
cipal object  of  the  parties  is  the  custody  of  the  thin^, 
and  the  service  and  labor  are  mere  accessorial;  in  the 
case  of  a  mandate,  the  labor  and  services  are  the  prin- 
cipal object*?  of  the  parties,  and  the  thing  is  merely 
accessorial.  Philosophically,  or  even  technically,  it 
may  be  doubted  whether  this  distinction  really  exists. — 
Jones  on  Bailm.,  p.  53. 

Nature  of         1845.    An  involuiitarj  deposit  is  gratuitous,  the 
SSwit       depositaiy  being  entitled  to  no  reward. 

Note. — See  Sec.  1815,  and  note,  ante. 


DewreeB  of        1 846.     A  gratuitous  depositary  must  use,  at  least, 

caro 

required  of 
cratuitouB 
depositary. 


'raSlitouB*^  slight  care  for  the  preservation  of  the  thing  deposited. 


Note. — See  Sees.  1813-1815,  and  notes,  ante. 

His  duties        1847.    The  duties  of  a  orratuitous  depositary  cease: 

cease,  ®  r  ^ 

when.  1^  Upon  his  restoring  the  thing  deposited  to  its 

owner;  or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner 
to  remove  it,  and  the  owner  fiiiling  to  do  so  within  a 
reasonable  time.  But  an  involuntary  depositary',  under 
Subdivision  2  of  Section  1815,  cannot  give  such  notice 
until  the  emergency  which  gave  rise  to  the  deposit  is 
past. 

Note.— See  Sees.  1813,  1815,  and  1816,   ante,  and 
notes;  Eoulston  vs.  McClelland,  2  E.  B.  Smith,  p.  60. 


ARTICLE  III. 

BTOKAGE. 

Section  1861.  Deposit  for  hire. 

1852.  Degree  of  care  required  of  depositary  for  hire. 
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Section  1853.  Rate  of  compensation  for  fraction  of  a  week,  etc. 

1854.  Termination  of  deposit. 

1855.  Same. 

1851.  A  deposit  not  gratuitous  is  called  storage.  Deposit 
The  depositary  in  such  case  is  called  a  depositary  for 
hire. 

Note. — ^See  subject  discussed  fully  in  Story  on 
Bailm.,  Chap.  6,  Sec.  303,  et  seq.,  and  the  various 
appellations  given  to  the  bailee  for  hire,  here  caUed 
"depositary  for  hire." 

1852.  A  depositary  for  hire  must  use  at  least  ordi-  Degree 

^  '^  of  care 

nary  care  for  the  preservation  of  the  thins:  deposited,  required  of 

^  r  o        1  depositary 

Note. — The  hiring  of  the  text  is  where  the  bailee 
has  in  his  keeping  goods  about  which  he  is  to  do  some- 
thing for  which  he  is  to  receive  compensation  from  the 
owner  or  bailor,  and  this  bailee  is  a  depositary  for  hire, 
and  of  the  thing  had  he  is  obliged  to  take  ordinary 
care.  2  Hilliard  on  Torts,  Chap.  44,  Sec.  8,  says:  **  Or- 
dinary diligence  means  that  degree  of  care,  attention, 
and  exertion  which  under  the  circumstances  a  man  of 
ordinary  pnidence  and  discretion  would  exercise  in  ref- 
erence to  the  particular  thing  were  it  his  own;  or  which 
the  generality  of  mankind  use  in  keeping  their  own 
•  goods  of  the  same  kind."  Numerous  instances  are 
given  by  this  author  of  the  care  the  bailee  is  to  give, 
and  his  responsibility  for  neglecting  the  bailment. — See 
note  to  Sec.  8,  supra,  for  the  following  cases: 

Negligently  Keceiving  Goods. — Not  directed  to 
the  bailee  receiving. — Newhall  vs.  Paige,  10  Gray,  p. 
366.  Warehousemen  are  under  the  general  rule  of  the 
text. — See  2  Hilliard  on  Torts,  Chap.  27,  Sees.  10, 11, 
and  notes  and  cases  there  cited. 

Boat  for  Repairs. — Injured  by  ice,  from  careless 
launching. — Smith  vs.  Meegan,  22  Miss.,  p.  150. 

Return  of  Chattel. — Under  agreement  for  good 
order,  destruction  by  irresistible  force  excuses. — Mc- 
Evers  vs.  Steamboat,  etc.,  22  Miss.,  p.  187. 

Agister  of  Cattle.— Responsible  for  loss  only  on 
proof  of  want  of  ordinary  care. —  Rey  vs.  Tony,  24 
Miss.,  p.  600. 

Miller  having  Corn. — Without  notice  liable  for 
ordinary  care. — Spangler  vs.  Eicholtz,  25  Ills.,  p.  297. 

Customs  Officer. — Restraint,  not  possession,  while 
goods  in  bonded  warehouse,  but  is  in  possession  of  owner 
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or  warehouse  owner  as  his  agent. — Cartwright  vs.  Wil- 
merding,  24  N.  Y.,  10  Smith,  p.  521. 

Watchmaker. — To  use  ordinary  care  in  safe  keep- 
ing of  wat<5h  left  for  repair. — Halyard  vs.  Dechelman, 
29  Miss.,  p.  459. 

Livery  Stable  Keeper. — ^Reponsible  for  carelessly 
permitting  one  customer  to  do  acts  by  which  the  horee 
of  another  is  lost, — Swann  vs.  Brown,  6  Jones,  p.  150. 

Lessee  of  Furniture.— Not  liable  for  loss  by  fire, 
under  clause  of  **  reasonable  use  and  wear  "  excepted. 
'This  does  not  change  the  rule  of  the  law  of  bail- 
ments.— Hyland  vs.  Paul,  33  Barb.,  p.  241.  See,  also, 
notes  to  Sees.  1813,  1834,  1835. 


Termina- 
tion of 
deposit. 


Rate  of  1853.    In  the  absence  of  a  different  ascreemeut  or 

oompensa-  ^ 

fracti'on  of    ^^^S®>  *  depositary  for  hire  is  entitled  to  one  week's 

a  week,  etc  j^jp^  fQj.  ^]^q  sustenance  and  shelter  of  living  animals 

during  any  fraction  of  a  week,  and  to  half  a  month's 

hire  for  the  storage  of  any  other  property  during  any 

fraction  of  a  half  month. 

Note. — This  is  believed  to  be  the  ordinary  or  gen- 
eral rule  or  usage,  and  is  made  the  riile  to  prevent 
misunderstandings  or  misapprehensions. 

1854.  In  the  absence  of  an  agreement  as  to  the 
length  of  time  during  which  a  deposit  is  to  continue, 
it  may  be  teiminated  by  the  depositor  at  any  time, 
and  by  the  depositary  upon  reasonable  notice. 

Note. — As  one  of  the  means  of  terminating  the  de- 
posit, we  may  instance  that  when  a  guest  pays  his  bill 
the  innkeeper's  liability  ceases.  Any  comprehensive 
act  indicating  a  discontinuance  on  the  part  of  the  de- 
positor, or  actual  notice,  reasonable  as  to  time  and  cir- 
cumstances, by  the  depositary  to  depositor,  terminates 
the  deposit.  But  if  a  guest  goes  away  for  a  short  time, 
leaving  his  property  and  intending  to  return,  the  inn- 
keeper is  liable  for  the  loss  of  his  property  during  his 
absence. — McDonald  vs.  Edgerton,  5  Barb.,  p.  560. 

1855.  Notwithstanding  an  agreement  respecting 
the  length  of  time  during  which  a  deposit  is  to  con- 
tinue, it  may  be  terminated  by  the  depositor  on  pay- 


Same. 
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ing  all  that  would  become  due  to  the  depositary  in 
case  of  the  deposit  so  continuing. 

Note. — The  purpose  of  receiving  the  deposit  by  the 
depositary  being  the  compensation  he  was  to  obtain  for 
keeping  it,  which  being  fully  paid  by  the  depositor,  his 
contract  is  ended,  and  the  depositary  having  no  further 
interest  in  the  thing  deposited,  it  is  under  the  law  of 
bailments  manifestly  just  that  the  depositor  retake  the 
deposit. 


ARTICLE    IV. 

INNKKKPER8. 

Section  1859.  Innkeeper's  liability. 

1860.  How  exempted  from  liability. 

1859.     An. innkeeper  is  liable  for  all  losses  of  or  innkeep- 

er's 

injuries  to  personal   property  placed   by  his  guests  Uawuty. 
under  his  care,  unless  occasioned  by  an  irresistible 
superhuman  cause,  by  a  public  enemy,  by  the  negli- 
gence of  the  owner,  or  by  the  act  of  some  one  wh©m 
he  brought  into  the  inn. 

Note. — An  innkeeper  is  an  insurer,  and  liable  for  all 
losses  (Gile  vs.  Libby,  36  Barb.,  p.  70;  Chute  vs.Wig- 
gins,  14  Johns.,  p.  175),  as  in  case  of  fii-e  (Hulett  vs. 
Swift,  42  Barb,  p.  230)  or  injuries  (Washburn  vs.  Jones, 
14  Barb.,  p.  193;  Shaw  vs.  Berry,  31  Me.,  p.  478;  Daw- 
son vs.  Chamney,  5  Q.  B.,  p.  164)  of  or  to  personal  prop- 
erty of  his  guests  (Ingolsbee  vs.  Wood,  36  Barb.,  p.  452; 
Hursh  vs.  Byers,  29  Mo.,  p.  469;  Ewart  vs.  Stark,  8 
Kich.  L.,  p.  423;  Grinnell  vs.  McCook,  3  Hill,  p.  485; 
Wintermate  vs.  Clarke,  5  Sandf.,  p.  242;  Gelley  vs. 
Clerk,  Cro.  Jac,  p.  188;  see  Washburn  vs.  Jones,  14 
Barb.,  p.  193;  McDonald  vs.  Edgerton,  5  id.,  p.  560; 
Berkshire  Woolen  Co.  vs.  Proctor,  7  Cush.,  p.  417) 
"Placed  under  his  care." — McDonald  vs.  Edgerton,  5 
Barb.,  p.  560;  Piper  vs.  Manny,  21  Wend.,  p.  282; 
Clute  vs.  Wiggins,  14  Johns.,  p.  175;  Richmond  vs. 
Smith,  8  B.  &  C,  p.  9;  Burgess  vs.  Clements,  4  M.  & 
Selw^.,  p.  306,  The  innkeeper  is  not  responsible  for 
goods  which  are  not,  in  any  proper  sense,  under  his 
charge. — Famworth  vs.  Packwood,  1  Stark.,  p.  249; 
Sneider  vs.  Geiss,  1  Yeates,  p.  34;  Hawley  vs.  Smith, 
25  Wend.,  p.  642;  see  Burgess  vs.  Clements,  4  M.  & 
Selw.,  p.  306.    **  Unless  the  cause  is  irresistible  and  su- 
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perhuman."    The  liability  of  an  innkeeper  is  regarded 
as  the  sanne  as  that  of  a  common  carrier,  according  to 
the  weight  of  Amorican  authority. — Hulett  vs.  Swift, 
42  Barb.,  p.  230;  Piper  vs.  Manny,  21  Wend.,  p.  282; 
Clute  vs.  "Wiggins,  14  Johns.,  p.  175;  Shaw  vs.  Berry, 
31  ^fe.,  p.  478;  Mateer  vs.  Brown,  1  Cal.,  p.  221;   see 
McDonald  vs.  Kdgerton,  5  Barb.,  p.  560:  Bichmond 
v.<.  Smith,  8  B.  <&  C,  p.  9.    To  the  contrary,  see  Mer- 
ritt  vs.  Claghom,  23  Vt.,  p.  177;   Dawson  vs.  Cham- 
ney,  5  Q.  B.,  p.  164.     "  By  negligence  of  the  owner." — 
Purvis  vs.  Coleman,  21  N.  Y.,  p.  Ill;  Armist«ad  vs. 
Wilde,  17  Q.  B.,  p.  201;  Burgess  vs.  Clements  4  M.  & 
Selw.,  p.  306;    Fowler  vs.  Dorlon,  24  Barb.,  p.  384. 
"  Or  the  act  of  one  who  brought  him  to  the  inn." — 
Calye's  Case,  8  Co.  Rep.,  p.  32;  Red.  on  Carr.,  etc.. 
Sec.  595,  and  Note  1.    McDaniels  vs.  Robinson,  26  Vt., 
pp.  316-o35,  fixes  an  innkeeper's  responsibility  as  fol- 
lows:   He  is  presumptively  "  responsible  /or  ail  inju- 
ries happening  to  the  goods  of  his  guests,  and  by  them 
uitt^usted  to  his  care,^^  and  that  he  cannot  exonerate 
himself  except  by  showing  that  he  did  all  to  insure 
their  .':iifety  which  it  was  in  his  power  to  do,  and  there 
was  no  default  of  his  servants  or  guests.    An  innkeeper 
is  one  who,  without  previous  agreement  as  to  time  or 
terms,  receives  as  guests  all  who  visit  his  house. — Mateer 
vs.  Brown,  1  Cal.,  p.  221;  Carter  vs.  Hobbs,  12  Mich., 
p.  52.    The  burden  of  proof  is  on  the  innkeeper  to  show 
that  the  loss  or  injury  occurred  without  his  fault, — 
Johnson  vs.   Richardson,  17  111.,  p.  302.    **In  other 
words,"  says  Hilliard  on  Torts,  Vol.  2,  Cliap.  45,  p. 
529, 1 1,  "  an  innkeei)er  is  liable  for  damages  happening 
in  his  inn  to  the  goods  of  his  guest,  unlejis  it  is  caused 
by  the  act  of  God  or  the  public  enemy,  or  by  the  fiiult, 
direct  or  implied,  of  the  guest."    A  different  under- 
standing may  of  course  be  had  by  agreement  or  a  spe- 
cial contract,  but  only  in  such  cases  as  the  law  recog- 
nizes or   provides  for  common  carriers   to  stipulate 
against  their  own  negligence.    See  note  to  Sec.  2168, 
post. 

How  1860.     If  an  innkeeper  keeps  a  fireproof  safe,  and 

exemptod 

Savuty  gives  notice  to  a  guest,  either. personally  or  by  putting 
up  a  printed  notice  in  a  prominent  place  in  the  room 
occupied  by  the  guest,  that  he  keeps  such  a  safe,  and 
will  not  be  liable  for  money,  jewelry,  documents,  or 
other  articles  of  unusual  value  and  small  compass, 
unless  placed  therein,  hens  not  liable,  except  so  fer  as 
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Ms  own  acts  contribute  thereto,  for  any  loss  of  or 
injury  to  such  articles,  if  not  deposited  with  him,  and 
not  required  by  the  guest  for  present  use. 

Note. — This  section  affords  an  opportunity  for  inn- 
keepers, by  their  own  acts,  to  relieve  themselves  to  a 
certain  extent  from  what  might  be  termed  the  extreme 
stringency  of  the  rule  in  the  text  of  the  preceding  sec- 
tion, and  from  the  rigor  with  which  it  was  always 
enforced,  as  seen  from  the  decisions  quoted  there.  This 
means  of  defence  is  afforded  by  and  rests  alone  in  the 
statute.  The  cases  of  Purvis  vs.  Coleman,  1  Bosw.,  p. 
322;  21  N.  Y.  (7  Smith),  p.  Ill,  and  Gile  vs.  Libby,  36 
Barb.,  p.  70,  are  on  this  point. 


AETICLE  V. 

FINDING. 

# 

Section  1864.  Obligation  of  finder. 

1865.  Finder  to  notify  owner. 

1866.  Claimant  to  prove  owners:hip. 

1867.  Reward,  et<i.,  to  finder. 

1868.  Finder  may  put  thing  found  on  storage. 

1869.  When  finder  may  sell  the  thing  found, 

1870.  How  sale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thiftg  abandoned. 

1864.     One  who  finds  a  thing  lost  is  not  bound  to  obligation 
take  charge  of  it,  but  if  he  does  so  he  is  thenceforward 
a  depositary  for  the  owner,  with  the  rights  and  obliga- 
tions of  a  depositary  for  hire. 

Note. — ^This  section,  and  some  of  the  ensuing  ones, 
differ  materially  from  the  common  law,  under  which 
the  finder  is  a  gratuitous  depositary.  Mr.  Justice  Story 
considered  the  law  in  this  respect  to  be  unsatisfactory, 
and  it  has  been  altered,  giving  the  finder  a  reward  and 
holding  him  to  a  corresponding  accountability.  This 
is  more  just  to  both  parties.  "  One  who  finds  a  thing 
lost  is  not  bound  to  take  cliarge  of  it,''  etc. — See  Isaac 
ys.  Clarke,  2  Bulst.,  p.  306;  Edw.  on  Bailm.,  p.  66, 
Title  "  Finder;"  Story  on  Bailm.,  gg  86,  87,  Chap.  2. 
The  doctrine  laid  down  (1  Bacon's  Abridg.  Bailment, 
D)  is  very  unsatisfactory.  Surely,  a  thing  may  be  lost 
without  any  negligence  of  the  owner;  and  if  the  owner 
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Finder  to 

notify 

owner. 


is  negligent  in  losing  it,  it  furnishes  no  very  good 
reason  why  the  finder  should  apologize  for  his  own 
negligence  by  setting  up  that  of  the  owner  (see  Sec. 
1814  and  note,  ante).— Edw.  on  Bailm.,  Title  "  Finder," 
p.  55.    Finder  put  to  may  recover  necessary  expense. 

1865.  If  the  tinder  of  a  thing  knows  or  suspects 
who  is  the  owner,  he  must,  with  reasonable  diligence, 
give  him  notice  of  the  finding;  and  if  he  fails  to  do 
so,  he  is  Hable  in  damages  to  the  owner,  and  has  no 
claim  to  any  reward  offered  by  him  for  the  recovery 
of  the  thing,  or  to  any  compensation  for  his  trouble  or 
expenses. 

Note. — This  provision  is  manifestly  just,  and  accords 
with  the  requirement  of  notice  in  Sec.  1825,  ante.  It  is 
furthermore  in  strict  conformity  with  Part  III,  Title 
VII,  Chap.  VI,  of  the  Political  Code  Cal.,  and  par- 
ticularly Sec.  3136  thereof.  The  Penal  Code  of  Cali- 
,  fornia,  by  Sec.  485,  punishes  one  finding  and  appropri- 

ating lost  property  without  an  eflfort  to  find  the  owner, 
under  certain  circumstances,  as  guilty  of  larceny.  See, 
also,  Edw.  on  Bailm.,  Title  "  Finder?'  p.  55. 

Claimant  186)3.     The  finder  of  a  thing  may,  in  good  faith, 

ownership,    bcforc  giving  it  up,  require  reasonable  proof  of  owner- 
ship from  any  person  claiming  it. 

XoTE.— Edw.  on  Bailm.,  p.  55,  Title  "  Finder;"  see, 
also.  Story  on  Bailm.,  §  108.  If  the  ownership  was 
doubtful  or  the  right  was  disputed,  the  depositary 
might  detain  the  property  until  the  right  was  ascer- 
tained, and  in  this  case  he  acts  as  a  judicial  depositary 
or  sequestrator.  See  note  to  preceding  section,  refer- 
ring to  Political  Code,  Art.  I,  Chap.  II,  Sec.  3136,  et 
scq.,  as  to  proof  of  ownership. 

1867.  The  finder  of  a  thing  is  entitled  to  compen- 
sation for  all  expenses  necessarily  incurred  by  him  in 
its  preservation,  and  for  any  other  service  necessarily 
performed  by  him  about  it,  and  to  a  reasonable  reward 
for  keeping  it. 

Note. — See  provisions  of  the  Political  Code  referred 

to  supra  in  this  Article,  as  to  compensation;  Story  on 

Bailm.,  §  121.    The  depositary  is  generally  entitled  to 

'  be  reimbursed  all  necessary  expenses  to  which  he  has 

been  subjected  for  the  preservation  of  the  deposit,  and 
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the  Boman  and  FrencVr  law  gave  indemnity  for  all 
damages  occasioned  by  the  deposit.  At  common  law 
he  may  rightfully  claim  and  recover  all  such. — §  121a, 
id.;  Nicholson  vs.  Chapman,  2  H.  Bl.,  p.  254. 

1 868.  The  finder  of  a  tiling  may  exonerate  him-  Find*- 

^  may  put 

self  from  hability  at  any  time  by  placing  it  on  storage  ^^^gf^Mi^o^ 
with  any  responsible  peraon  of  good  character,  at  a- 
reasonable  expense. 

Note. — It  does  not  seem  just  to  compel  the  finder  to 
keep  the  property  in  his  own  charge.  On  the  other 
hand,  he  should  not  be  allowed  to  put  the  loser  to 
unnecessary  expense.  In  Story  on  Bailm.,  J  85  (in 
referring  to  Doct.  &  Stud.  Dial.,  2  Cli.,'  p.  38,  St  Ger- 
man, it  is  said:  "If  (the  goods  found)  be  laid  in  a 
house  that  by  chance  is  burned,  or  if  he  deliver  them 
to  another  to  keep  that  runneth  away  with  them,  I 
think  he  be  discharged;'*  but  in  g  86  Story  says  this 
doctrine  is  very  unsatisfactory. — Musgrave  vs.  Agden, 
Owen  R.,  p.  141;  2  Ld.  Raym.,  p.  909,  per  Gould,  J; 
Noy  Maxims,  Chap.  43,  p.  92.  Use  of  the  found  article 
makes  the  finder  liable  for  injuries  to  it,  but  non-use 
relieves  him  to  a  great  extent.  Storage  is  a  way  in 
which  an  owner  might  reasonably  dispose  of  his  goods 
not  in  use. 

1869.  The  finder  of  a  thing  may  sell  it,  if  it  is  a  when 

finder  may 

tiling  which  is  commonly  the  subject  of  sale,  when  the  jgii  the 
owner  cannot,  with  reasonable  diligence,  be  found,  or,  ^®"°^ 
being  found,  refuses  upon  demand  to  pay  the  lawful 
charges  of  the  tinder,  in  the  following  cases: 

1.  When  the  thing  is  in  danger  of  perishing,  or  of 
losing  the  greater  part  of  its  value;  or, 

2.  When  the  lawful  charges  of  the  finder  amount  to 
two  thirds  of  its  value. 

Note. — This  provision  is  new,  and  somewhat  extends 
the  powers  of  the  finder  of  lost  goods,  as  set  forth  in 
Art.  I,  Chap.  VI,  Title  VII,  Part  III,  Political  Code. 
"  Lost  money  and  goods." — Sec.  3130,  et  seq. 

1870.  A  sale  under  the  provisions  of  the  last  sec-  How  sale 
tion  must  be  made  in  the  same  manner  as  the  sale  of  made. 

a  thing  pledged. 

NoTK. — For  the  rules  governing  such  a  sale,  see  the 
Chapter  on  Pledge;  see,  also,  note  to  preceding  section. 
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Surrender        1871.     The  owner  of  a  thins:  found  may  exonerate 

of  thing  to        ,  &  J 

the  finder,    himself  from  the  claims  of  the  finder  by  surrendering 
it  to  him  in  satisfaction  thereof. 

,  !NoTE. — This  provision  cannot  be  supported  by  the 

citation  of  any  positive  authority,  but  seems  proper,  in 
order  to  prevent  owners  from  being  made  responsible 
for  excessive  expenses. 

Thinff  1872.     The  provisions  of  this  Article  have  no  ap- 

abandoned.        .        .  7 

plication  to  things  which   have   been    intentionally 
abandoned  by  their  owners. 

NoTB. — Abandonment  is  the  relinquishment  or 
surrender  of  rights  or  property  by  one  i)erson  to  an- 
other.— Bouvier  L.  Diet.,  Vol.  1,  p.  18,  Tit.  Abandon- 
ment. 

Of  Rights. — It  implies  some  act  of  relinquishment 
done  by  the  owner  without  regard  to  any  future  posses- 
sion by  himself  or  any  other  person,  but  with  an  inten- 
tion to  abandon. — Id.,  and  cases  cited.  Mere  non-user 
does  not  necessarily  or  usually  constitute  an  abandon- 
ment.—10  Pick.,  p.  310;  23  id.,  p.  141;  Of  a  Mining 
Claim^  6  Cal.,  p.  510.  Question  of  abandonment  is  one 
of  fact. — 2  Wa!>hburn  Real  Property,  p.  82.  An  aban- 
donment acted  on  by  another,  divests  all  the  owner's 
rights. — See  6  Cal.,  p.  510,  ante.  In  McGoon  vs. 
Ankeny,  11  111.,  p.  558,  it  was  very  properly  held  that 
the  finder  of  a  thing,  which  the  owner  had  intentionally 
thrown  away,  acquired  an  absolute  title  thereto;  and  it 
is  provided  in  the  Pol.  Code  Cal.,  to  which  reference  is 
made  in  notes  to  Sees.  1865-1869,  ante,  that,  in  certain 
events  therein  set  forth,  the  finder  becomes  the  owner. 
This  is  a  manifestly  just  provision,  when  it  is  considered 
Hiat  in  cases  of  conversion  under  certain  circumstances, 
our  Penal  Code  punishes  him  as  for  larceny. 


CHAPTER  m. 

DEPOSIT  FOR  EXCHANGE. 
Skctiok  1878.  Relations  of  the  parties. 

Relations         1878.    A  deposit  for  exchange  transfers  to  the  de- 
partiM.       positarj  the  title  to  the  thing  deposited,  and  creates 
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between  him  and  the  depositor  the  relation  of  debtor 
and  creditor  merely. 

Note. — Chapman  vs.  White,  6  N.  Y.,  p.  412;  Lund 
vs.  Seamen's  Savings  Bank,  37  Barb.,  p.  129;  Marsh 
vs.  Oneida  Central  Bank,  34  id.,  p.  598;  Commercial 
Bank  vs.  Hughes,  17  Wend.,  p.  94;  Matter  of  Franklin 
Bank,  1  Paige,  p.  249. 


TITLE   IV. 

LOAN. 


Chapter    I.  Loan  for  Use. 

11.  Loan  for  Exchange. 
m.  Loan  of  Money. 


CHAPTER  L 

LOAN  FOR  USE. 


Section  1884.  Loan,  what. 

1885.  Title  to  property  lent. 

1886.  Care  required  of  borrower. 

1887.  Same. 

1888.  Degree  of  skill. 

1889.  Borrower,  when  to  repair  injuries. 

1890.  Use  of  thing  lent. 

1891.  Belending  forbidden. 

1892.  Borrower,  when  to  bear  expenses. 

1893.  Lender  liable  for  defects. 

1894.  Lender  may  require  return  of  thing  lent. 

1895.  When  returnable  without  demand. 

1896.  Place  of  return. 

1884.     A  loan  for  use  is  a  contract  by  which  one  Loan, 
gives  to  another  the  temporary  possession  and  use  of 
personal  property,  and  the  latter  agrees  to  return  the 
same  thing  to  him  at  a  future  time,  without  reward 
for  its  use. 

KoTS. — Commodatum  or  loan  is  a  gratuitous  bail- 
ment—though, unlike  the  forms  previously  considered 
73 
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(provided  for  in  this  Part),  is  for  the  benefit  of  the 
bailee  and  not  the  bailor.— 2  Hil.  on  Torts,  page  525, 
Chap.  44,  Sec.  7.  Sir  William  Jones  defines  this 
bailment  a  "loan  for  use,''  to  distinguish  it  from 
**nlutum,"  or  loan  for  consumption. — See  Story  on 
Bailm.,  Sec.  219,  and  S^r  Wm.  Jones,  p.  64.  **  land- 
ing for  use  is  a  bailment  of  a  thing  for  a  certain  time, 
to  be  used  by  the  borrower  without  paying  for  it." 
Mr.  Chancellor  Kent  diJOTers  but  little  from  this,  but 
the  Civil  Law  adds,  "  and  then  to  be  specifically  re- 
turned.'' Taking  all  these  definitions  together,  it  is 
hard  to  give  therefrom  clearer  understanding  than  that 
given  in  the  text. 

Title  to  1885.    A  loan  for  use  does  not  transfer  the  title  to 

f»roperty 
ont-  the  thing;  and  all  its  increase  during  the  period  of  the 

loan  belongs  to  the  lender. 

NoTK. — The  loan  for  consumption,  under  both  the 
Boman  and  the  common  law,  constitutes  a  sale;  **  but 
a  *  loan  for  use '  does  not  pass  the  title  to  the  thing 
bailed."— 2  Kent's  Comm.,  pp.  673,  574  (3  ed.),-  re- 
'^  ferred  to,   Chap.  4,  p.   137,  Edwds.  Bailm.     "The 

identical  property  lent  must  also  be  returned,  together 
with  its  increment  and  gain."  The  difference  in  this 
from  a  ^''muium*^  is,  that  the  latter  may  be  returned 
in  kind. — Story  on  Contracts,  Sec.  707,  p.  743  (3  ed., 
1851).  **The  thing  borrowed  is  not  only  to  be  re- 
turned, but  everything  that  is  accessorial  to  it.  Thus, 
the  young  of  an  animal  bom  during  the  time  of  the 
loan  is  to  be  restored;  and  the  income  of  stock  which 
has  been  loaned  to  the  borrower  to  enable  him  to 
pledge  it  as  a  temporary  security  also  belongs  to  the 
lender."— Dig.,  Lib.  13,  Tit.  6,  pp.  1, 5;  Ayliflfe,  Pand., 
B.  4,  Tit.  16,  p.  518;  Pothier,  Pr.  a  Usage,  n.  73,  74; 
Jones  Bailm.,  p.  66. 

Care  1886.     A  borrower  for  use  must  use  great  care  for 

bOTower.*^    the  preservation  in  safety  and  in  good  condition  of 
the  thing  lent. 

Note.— Story  on  Bailm.,  §  286,  Chap.  4. 

Obligations  oy  Borrowbr. — To  take  proper  care 
of  the  thing  borrowed;  to  use  it  according  to  the  inten- 
tion of  the  lender;  to  restore  it  at  the  proper  time;  and 
to  restore  it  in  proper  condition. — 1  Domat.,  B.  1,  Tit. 
5,  §  2,  Art.  1;  Pothier,  Prgt,  ^  Usage,  n.  23.  The 
loan  being  gratuitous,  the  borrower,  upon  the  common 
principles  of  bailment,  is  bound  to  extraordinary  dili- 
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gence,  and  of  course  is  responsible  for  slight  neglect  of 
the  thing  loaned.  These  obligations  are  increased  in 
their  binding  force  on  account  of  the  loan  being  for 
the  exclusive  benefit  of  the  borrower.  Under  the  Civil 
Law,  the  ordinary  care  which  one  uses  regarding  his 
own  property  is  insufficient,  but  the  borrower  **  ought 
to  exert  all  possible  care,'*  and  "  is  liable  not  only  for 
a  alight  fkult  but  for  the  slightest  ikult."— 5  Pothier, 
Prit  ^  Usage,  n.  48,  50,  pp.  4,  5,  6.  Ayliffe,  however, 
uses  language  much  more  loose.  Whatever  care  the 
law  requires  to  be  given  to  the  principal  thing  loaned 
is  to  be  extended  to  all  which  belongs  to  and  goes 
with  it. 

1887.  One  who  borrows  a  living  animal  for  use,  Same, 
must  treat  it  with  great  kindness,  and  provide  every- 
thing necessary  and  suitable  for  it. 

Note. — If  a  horse  is  loaned  to  a  fHend  for  a  journey, 
he  must  bear  the  expenses  of  his  food  during  that  jour- 
ney, and  of  getting  him  shod,  if  he  should  chance  to 
require  it,  these  being  naturally  attendant  on  the  use  of 
the  horse.  Whatever  expense  the  borrower  is  put  to 
about  the  loan  he  must  pay  himself, — 1  Domat,  B.  1, 
Tit.  5,  i  3,  Art.  4;  Pothier  Pret  H  Usage,  n.  24,  p.  81. 
This  does  not  extend  to  extraordinary  expenses,  such 
as  curing  the  horse  of  distemper,  and  the  like. — Story 
Bailm.,  §  256,  Chap.  4,  p.  263.  In  order  to  the  use  of 
the  thing  lent,  the  borrower  must  pay  necessary 
expense. — Edw.  Bailm.,  p.  163.  Not  extraordinary, 
however. — Code  La,,  Arts.  2875,  2879.  Also,  id..  Art. 
2869;  Story  Contracts,  §  714,  p.  747.  Ordinary  ex- 
penses to  be  paid  by  borrower.  If  a  horse  is  lent  for  a 
journey,  borrower  must  pay  the  expenses  of  a  horse 
incident  thereto. — §  273,  Story  Bailm.  This  fully  sus- 
tains the  text. 

1888.  A  borrower  for  use  is  bound  to  have  and  to  Depeeof 
exercise  such  skill  in  the  care  of  the  thing  lent  as  he 
causes  the  lender  to  believe  him  to  possess. 

Note. — Sir  Wm.  Jones  (Bailm.,  p.  65),  is  of  opinion 
that  the  borrower's  incapacity  to  exert  more  than  ordi- 
nary diligence  will  not,  even  upon  the  ground  of  an 
impossibility,  furnish  a  sufficient  excuse  for  slight  neg- 
lect; for  he  contends  that  the  borrower  ought  to  have 
considered  his  own  capacity  before  he  deluded  his 
friend  by  engaging  in  the  act  of  borrowing.  Such, 
also,  is  the  doctrine  of  Pothier  Pret  &  Usage,  n.  49. 
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But  this  doctrinet  says  Story  (Bailm.,  Sec.  237),  must 
be  received  with  qualification  and  reserve,  and  confined 
to  cases  of  engagements,  etc.  The  lender  may  insist 
on  such  diligence  only  which  belongs  to  the  age,  char- 
octeTf  and  known  habits  of  the  borrower. — Id. 

Borrower,         1889.     A  boiTOwer  for  use  must  repair  all  deterio- 

when  to 

£m^       rations  or  injuries  to  the  thing  lent,  which  are  occa- 
sioned by  his  negligence,  however  slight. 

NoTS.— See  Story  Bailm.,  Sec.  268,  Chap.  4,  as  to 
the  state  or  condition  in  which  the  thing  is  to  be 
restored.  Borrower  liable  for  all  injuries,  deteriora- 
tions by  hb  fault. — Id.,  p.  269,  and  authors  cited  in 
notes. 

BORBOWKB    WHEN    EXEMFT     FROM     LIABILITY. — 

Edw.  Bailm.,  p.  166,  et  seq.,  and  cases  cited  in  notes. 

Use  of  1800.     The  borrower  of  a  thing  for  use  may  use  it 

for  such  purposes  only  as  the  lender  might  reasonably 
anticipate  at  the  time  of  lending. 

Note. — The  Loan,  How  Used. — Edw.  Bailm.,  p. 
147;  Co.  Littleton,  p.  52a;  1  Hill's  S.  C.  K.,  p.  270; 
Riley  vs.  Suydam,  4  Barb.  S.  C.  R.,  p.  222.  If  G«orge 
lend  a  masked  habit  and  jewels  to  Charles,  to  be  worn 
by  him  at  a  masked  ball  to  be  given  on  a  future  night, 
the  use  must  be  confined  to  that  particular  occasion;, 
and  if  on  the  way  to  or  fW)m  the  place  where  the  ball  is 
held,  the  borrower  is  robbed  of  them  at  the  usual  time 
of  going  and  returning,  he  will  not  be  answerable  for 
their  value;  but  if  he  go  ftx>m  the  ball  to  a  gaming 
house  with  the  jewels,  he  will  be  responsible  if  he  lose 
them  there  by  any  casualty  whatever.  The  several 
cases  put  by  Lord  Holt,  to  illustrate  this  doctrine,  bjk 
to  the  same  effect. — Coggs  vs.  Bernard,  2  Lord  Ray- 
mond, p.  909.  So  if  one  lends  another  a  horse  to  go 
northward  a  month,  and  he  go  southward,  or  stays 
over  a  month,  he  is  responsible  for  any  accident  on  the 
southward  journey,  or  after  the  expiration  of  the  month. 
Also,  Story  Bailm.,  Sec.  232,  Chap.  4.  But  the  right 
of  using  the  thing  bailed  is  strictly  confined  to  the  use, 
expressed  or  implied,  in  the  particular  transaction. 
See,  also,  notes  to  this  section,  id. 

Reionding        1891.    The  borrower  of  a  thing  for  use  must  not 
for  1   en.    ^^^  ^^j^  ^^  ^^  ^  third  pcrsou,  without  the  consent  of 

the  lender. 

KoT2.--Story  Bailm.,  Sec.  2d4,  Chap.  4,  p.  238; 
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Esmay  vs.  Fannmg,  9  Barb.,  p.  176;  5  How.  Pr.,  p. 
228;  see  Bringloe  vs.  Morrice,  1  Mod.,  p.  210.  Loan  is 
strictly  personal,  unless  consent  is  given  to  otherwise 
use  it. 

1892.  The  borrower  of  a  thins:  for  use  must  bear  Borrower, 

^°  when  to 

all  its  expenses  during  the  loan,  except  such  as  are  *>«*r 

^  o  7  r  expenses. 

necessarily  incurred  by  him  to  preserve  it  from  unex- 
pected and  unusual  injury.  For  such  expenses  he  is 
entitled  to  compensation  from  the  lender,  who  may, 
however,  exonerate  himself  by  surrendering  the  thing 
to  the  borrower. 

Note.— Stoiy  Bailm.,  Sec.  273,  Chap.  4,  p.  270 
see,  also,  note  to  Sees.  1887-1889,  ante. 

1893.  The  lender  of  a  thing  for  use  must  indem-  Lender 
nify  the  borrower  for  damage  caused  by  defects  or  defects, 
vices  in  it,  which  he  knew  at  the  time  of  lending,  and 
concealed  from  the  borrower.  • 

Note. — Story  on  Bailm.,  Sec.  275;  approved,  Blake- 
more  vs.  Bristol  and  Exeter  Railway  Co.,  8  El.  &  Bl., 
pp.  1035, 1051.  And  the  rule  limited  to  defects  thus 
known  and  concealed. — McCarthy  vs.  Young,  6  H.  & 
N.,  p.  329. 

■  1894.    The  lender  of  a  thing  for  use  may  at  any  Lender 

may 

time  require  its  return,  even  though  he  lent  it  for  a  require 

*  '  ^  return  of 

specified  time  or  purpose.  But  if,  on  the  feith  of  such  ^'^^  i«nt. 
an  agreement,  the  borrower  has  made  such  arrange- 
ments that  a  return  of  the  thing  before  the  period 
agreed  upon  would  cause  him  loss,  exceeding  the 
benefit  derived  by  him  from  the  loan,  the  lender  must 
indemnify  him  for  such  loss,  if  he  compels  such 
return,  the  borrower  not  having  in  any  manner  vio- 
lated his  duty. 

Note. — ^Edw.  on  Bailm.,  pp.  143, 177;  McAlister  vs. 
Reab,  4  "Wend.,  p.  483;  Orser  vs.  Storms,  9  Co  wen  R., 
p.  687;  Smith  vs.  Miles,  1  T.  R.,  p.  480.  Lender  has 
a  strict  right,  at  all  times,  to  revoke  a  loan  for  an  indefi- 
nite time.— 5  Bac.  Ab.,  Tresp.  (C),  pi.  9, 16, 17;  Put- 
nam vs.  Wyley,  8  John.  R.,  p.  433;  2  Camp.  R.,  p. 
464.    Rests  on  the  good  faith  and  good  pleasure  of  the 
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lender  (Story  Bailm.,  }  258),  but  in  certain  cases  bor- 
rower has  action  for  damages;  still  all  sucb  loans  are 
at  common  law  deemed  precarious  and  at  the  mere 
will  of  the  lender.— Id.,  p.  277,  g  288.  Again:  if 
revoked  unreasonably,  or  after  partly  accomplished, 
suit  for  d^ages  lies,  or  at  least  a  recoupment  may  be 
had. 

When  1895.    K  a  thine:  is  lent  for  use  for  a  specified  time 

retumablo  °  * 

demand.  ^^  purpose,  it  must  be  returned  to  the  lender  without 
demand,  as  soon  as  the  time  has  expired,  or  the  pur- 
pose has  been  accomplished.  In  other  cases  it  need 
not  be  returned  until  demanded. 

Note. — Story  Bailm.,  §  257:  thing  must  be  returned 
at  time  and  place  and  in  the  manner  contemplated  by 
the  contract.  Courts  endeavor  to  give  effect  to  inten- 
tion of  the  parties  on  this  point. — Edw.  Bailm.,  p.  183; 
Orser  vs.  Storms,  9  Cowe^  R.,  p.  687;  8  Johns.  R.,  p. 
432.  Case  directly  in  point,  see  Gilbert  vs.  Manches- 
ter Iron  Manf 'g  Co.,  11  Wend.,  p.  625. 

Place  of  1 896.     The  borrower  of  a  thinff  for  use  must  return 

return* 

it  to  the  lender,  at  the  place  contemplated  by  the  par- 
ties at  the  time  of  lending;  or  if  no  particular  place 
was  so  contemplated  by  them,  then  at  the  place  where 
it  was  at  that  time. 

Note. — The  place  where  they  are  to  be  restored,  in 
the  absence  of  express  ap^reement,  depends  on  circum- 
stances, says  Edwards  Bailm.,  p.  180.  They  must  be 
returned  ordinarily  at  the  place  where  they  were  re- 
ceived.— Id.  See  on  this  point  Co.  Litt.,  p.  210&; 
Aldrich  vs.  Albee,  1  Greenleaf  R.,  p.  120;  here  it  is 
said  bailor  may  name  the  place.  In  Bixby  vs.  Whit- 
ney, 5  Greenleaf  R.,  p.  192,  it  is  said  the  bailee  must 
seek  the  lender  and  learn  in  what  place  he  will  receive 
it.  The  text,  however,  fixes  the  place  in  the  absence 
of  a  place  fixed  by  agreement. 


CHAPTER  n. 

LOAN   FOR   EXCHANGE. 


Skction  1902.  Loan  for  exchange,  what. 
1903.  Same.  • 


1 
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Sjection  1904.  Title  to  property  lent. 

1905.  Contract  cannot  be  modified  by  lender. 
1900.  Certain  sections  applicable. 

1 902.     A  loan  for  exchange  is  a  contract  by  which  Loan  for 

6xohange« 

one  delivers  personal  property  to  another,  and  the  lat-  what 
ter  agrees  to  return  to  the  lender  a  similar  thing  at  a 
future  time,  without  reward  for  its  use. 


s. 


Note.— A  Loan  for  Exchakoe  is  that  contract 
which  in  the  civil  law  is  designated  as  a 

"MuTUM,"  in  which  the  identical  thing  lent  is  not 
to  be  returned,  but  another  thing  of  the  same  kind, 
quality,  nature,  or  value. — Story  on  Bailm.,  Sec.  47, 
and  N.  8;  Just.  Inst.,  Lib.  3,  Tit.  15;  Dig.,  Lib.  44, 
Tit.  9, 1. 1,  Sec.  2;  and  other  references  there  (Sec.  47, 
Story  on  Bail)  made  to  Pothier,  Pand.;  Ayliffe,  Pand.; 
Bell  Ck)mm.;  Stair.  Just.,  and  Ersk.  Inst.  Thus,  for 
example,  when  the  loan  is  money,  wine,  or  other  things 
that  may  be  valued  by  number,  weight,  or  measure, 
and  are  to  be  restored  only  in  equal  value  or  quantity. 
Jones  on  Bailm.,  p.  64;  Story  id.,  as  above. 

The  Property  in  the  Thing  Loaned  passes 
immediately  from  the  lender  to  the  borrower,  and  the 
identical  thing  lent  cannot  be  recovered  or  redemanded. 
The  borrower  bears  the  loss  of  de$:truction  (Edw. 
Bailm.,  p.  137),  and  is  at  common  law  a 

Sale. — Id.,  p.  186.  On  an  ordinary  loan  of  a  certain 
number  of  shares  of  stock,  one  share  being  just  as  good 
as  another,  it  would  only  be  necessary  to  return  the  same 
amount  of  stock  in  kind. — 3  Ersk.  Inst.,  Tit.  1,  Sec.  18; 
see  Edw.  Bailment,  Tit.  "  Pledges  or  Pawns,"  p.  204; 
consult  Brewster  vs.  Hartly,  37  Cal.,  p.  15;  though  not 
directly  in  point,  this  question  is  to  a  certain  extent 
ably  argued,  and  each  of  the  Justices  rendered  a  sepa- 
rate opinion. 

1903.  A  loan,  which  the  borrower  is  allowed  by  same, 
the  lender  to  treat  as  a  loan  for  use,  or  for  exchange, 

at  his  option,  is  subject  to  all  the  provisions  of  this 
Chapter. 

Note. — This  is  interposed  as  a  provision  necessary 
to  prevent  frauds  on  third  persons. 

1904.  By  a  loan  for  exchange  the  title  to  the 


Title  to 

r property 
eat. 


584  Civil  Code. 

thing  lent  is  transferred  to  the  borrower,  and  he  must 
bear  all  its  expenses,  and  is  entitled  to  all  its  increase. 

Note. — Norton  vs.  Woodruff,  2  N.  Y.,  p.  153;  Fos- 
ter V8.  Pettibone,  7  id.,  p.  433;  Mallory  vs.  Willis,  4 
id.,  p.  76;  Hurd  vs.  West,  7  Cow.,  p.  752;  Carpenter 
vs.  Griffin,  9  Paige,  p.  310;  see,  also,  Sec.  1902,  ante, 
and  note. 

1906.  A  lender  for  exchange  cannot  require  the 
borrower  to  fulfill  his  obligations  at  a  time,  or  in  a 
manner,  different  from  that  which  was  originally 
agreed  upon. 

Note. — This  follows  from  the  nature  of  the  contract. 
It  is,  in  fact,  simply  an  executory  exchanj^e  and  mani- 
festly just  to  require  parties  to  be  controlled  and  gov- 
erned by  their  agreement  made  at  the  time  possession 
of  the  loan  changes. 

certein  1906.     Scctious  1893,  1895,  and  1896,  apply  to  a 

sections  '  '  J      ri  ^ 

applicable,   loan  for  exchange. 

Note. — See  the  sections  referred  to,  ante,  and  notes. 


Contract 
cannot  be 
modified 
by  lender. 


Loan  of 
money. 


CHAPTER  III. 

LOAN    OJF    MONEY. 

Note. — Originally  no  interest  was  allowed  upon  a 
loan  of  money;  but  with  the  progress  of  business  it 
became  necessary,  and  the  transaction  thus  entered 
into,  although  in  strictness  a  hiring,  is  universally 
known  as  a  loan.  This  use  of  the  w^ord  having  ob- 
tained so  long,  it  would  be  idle  to  attempt  to  change  it. 

Section  1912.  Loan  of  money. 

1913.  Loan  to  be  repaid  in  current  money. 

1914.  Loan  may  be  for  reward. 

1915.  Interest,  what. 

1916.  Annual  rate. 

1917.  Legal  interest. 

1918.  Same. 

1919.  Interest  becomes  part  of  principal,  when. 

1920.  Interest  on  judgment. 

1912.     A  loan  of  money  is  a  contract  by  which  one 
delivers  a  sum  of  money  to  another,  and  the  latter 
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agrees  to  return  at  a  future  time  a  sum  equivalent  to 
that  which  he  bon*owed.  A  loan  for  mere  use  is  gov- 
erned by  the  Chapter  on  Loan  for  Use. 

Note. — A  loan  of  money  is  instanced  by  Story  and 
Edwards  in  their  definitions  of  a  "mw^Mm,"  or  loan 
for  exchange. — See  Sec.  1902,  ante,  and  note.  The 
time  of  the  return,  like  that  of  a  loan  for  use,  is  to  fol- 
low the  agreement  of  the  parties. — See  Sees.  1893-6, 
ante,  and  notes.  A  loan  of  money  is  the  **  mutum  "  of 
the  civil  law,  and  is  so  treated  in  Title  XII,  Chapter 
II,  "  Loan  for  Consumption,"  Book  III,  L^.  Code. 

1913.  A  borrower  of  money,  unless  there  is  an  Loan  to  be 

repaid  in 

express  contract  to  the  contrary,  must  pay  the  amount  current 
due  in  such  money  as  is  current  at  the  time  when  the 
loan  becomes  due,  whether  such  money  is  worth  more 
or  less  than  the  actual  money  lent. 

Note. — See  Code  La.,  Art.  2884.  The  loan  of  money 
differs  from  another  ordinary  "wm^ww"  in  this:  the 
identical  money  is  not  consumedj  hut  it  passes  heyond 
the  control  of  the  borrower,  and  is  as  incapable  of 
being  collected  and  retyrned  almost  as  if  it  were  actu- 
ally consumed.  This  section  recognizes  the  existence 
of  the  Act  to  us  known  as  the  Specific  Contract  Act, 
provided  for  in  the  Co.  Civ.  Pro.  Cal.,  Sec.  667  (§  200); 
see,  also,  Sec.  8367,  post,  and  note. 

1914.  A  loan  of  money  may  be  made  with  or  Loan  may 
without  reward,  but  is  presumed  to  be   made  for  reward, 
reward. 

Note.— Gillet  vs.  Van  Bensselaer,  15  N.  Y.,  p.  397. 
It  has  been  frequently  asserted,  says  £dw.  on  Bailm., 
p.  262,  that  under  the  ancient  common  law,  to  take 
interest  was  illegal  and  criminal  (Hume's  History,  33 
Chap.;  5  Cow.  R.,  p.  608);  hut  from  the  fact  that  the 
first  statutes  on  the  subject  are  all  negative  in  terms,  as 
if  to  prohibit  a  previously  permitted  practice,  this 
assertion  does  not  seem  to  be  well  sustained  by  facts. 
The  first  Act  (37  Heniy  VIII,  Chap.  9)  provided  that 
*'  none  shall  take  for  the  loan  of  any  money  or  com- 
modity above  the  rate  of  ten  pounds  for  one  hundred 
pounds  for  one  whole  year."  All  subsequent  Acts,  even 
to  the  present  day,  are  prohibitory  in  their  character, 
which  certainly  recognizes  the  natural  right  to  demand 
a  compensation  for  the  use  of  money.    In  California 

74 
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DO  usury  law  has  ever  been  enacted,  but  the  mte  of 
interest  has  always  been  left  to  rest  in  contract,  except 
that  fixed  by  law  upon  debts  due  and  judgments 
obtained.  Lord  Hale  (see  Hard.  Rep.,  p.  420)  is 
reported  to  have  said  that  only  Jewish  usury,  forty 
per  cent  and  more,  was  prohibited  at  common  law. — 
£dw.  on  Bailm.,  p.  263.  The  rule  allowing  and  imply- 
ing a  contract  to  pay  interest  is  natural  and  equitable. 

intereet,  1915.    Eeward  for  the  loan,  forbearance,  or  use  of 

money  or  its  equivalent  is  called  interest. 

Note.— Interest  is  defined  by  Bouvier,  p.  733,  Vol.  I, 
to  be  the  compensation  which  is  paid  by  the  borrower 
of  money  to  the  lender  for  its  use,  and,  generally,  by  a 
debtor  to  his  creditor,  in  recompense  for  his  detention 
of  the  debt. 

Annual  1916.    When  a  rate  of  interest  is  prescribed  by  a 

law  or  contract,  without  specifying  the  period  of  time 
by  which  such  rate  is  to  be  calculated,  it  is  to  be 
deemed  an  annual  rate. 

Note. — This  prevents  any  misunderstanding  in  cases 
of  omission,  and  conforms  to  the  general  custom  of 
borrowing  and  loaning,  though  in  this  State  the  custom 
most  prevalent  has  been  a  monthly  rate  of  interest. 

Legal  1917.     Under  an  obligation  to  pay  interest,  no  rate 

being  specified,  interest  is  payable  at  the  rate  of  ten 
per  cent  per  annum,  and  in  hke  proportion  for  a  longer 
or  shorter  time;  but  in  the  computation  of  interest  for 
less  than  a  year,  three  hundred  and  sixty  days  are 
deemed  to  constitute  a  vear. 

Note.— stats.  1868,  p.  533,  Sec.  7;  1870,  p.  699,  Sec. 
1.  The  change  from  seven  to  ten  per  cent,  in  the  cases 
put  in  the  text,  was  made  in  1870. 

Same.  1918.    Parties  may  agree  in  writing  for  the  pay- 

ment of  any  rate  of  interest,  and  it  shall  be  allowed, 
according  to  the  terms  of  the  agreement,  until  the 
entry  of  judgment. 

Note.— Stats.  1868,  p.  553,  Sec.  2;  1870.  p.«99.  Sec.  1. 

1919.     The  parties  may,  in  any  contract  in  writing 
whereby  any  debt  is  secured  to  be  paid,  agree  that  if 
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the  interest  on  such  debt  is  not  punctually  paid,  it  inteieat 

^  "^    ""^  becomes 

shall  become  a  part  of  the  principal,  and  thereafter  ^Jj^J^^J^^ 
bear  the  same  rate  of  interest  as  the  principal  debt.       ^^^ 

Note.— stats.  1850,  p.  92,  Sec.  3.     This  legalizes 
compound  interest. 

1020.    No  judgment  in  any  Court  of  this  State  interest  on 
shall  draw  interest  at  a  rate  to  exceed  seven  per  cent 
per  annum.     Interest  must  not  be  compounded  in  any 
manner  or  form  on  a  judgment. 

Note. — This  conforms  to  the  amendment  of  the  Act 
of  1868,  p.  553,  as  made  in  1870,  p.  699,  Sec.  1. 


TITLE    V. 

HIRING. 


Chapter    I.  Hiring  in  General. 

n.  Hiring  of  Heal  Property. . 
III.  Hiring  of  Personal  Property. 


CHAPTER  L 

HIRING   IN   GENERAL. 


Section  1925.  Hiring,  what. 

1926.  Products  of  thing. 

1927.  Quiet  possession. 

1928.  Degree  of  care,  etc.,  on  part  of  hirer. 

1929.  Must  repair  injuries,  etc. 

1930.  Thing  let  for  a  particular  purpose. 

•  1981.  When  letter  may  terminate  the  hiring. 

1932.  When  hirer  may  terminate  the  hiring. 

1933.  When  hiring  terminates. 

1934.  When  terminated  hy  death,  etc.,  of  party. 

1935.  Apportionment  of  hire. 

1925.     Hiring  is  a  contract  by  which  one  gives  to  Hiring, 
another  the  temporary  possession  and  use  of  property, 
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other  than  money,  for  reward,  and  the  latter  agrees  to 
return  the  same  to  the  former  at  a  futui'e  time. 

NoTK. — Edw.  Bailm.,  p.  37.    Hiring  termed  in  the 
civil  law  **  locatio  conduction'**  is  a  bailment  of  goods, 
always  for  a  reward,  and  includes  the  hire  of  things 
•  for  use.    **  Locatio  rei,**  such  as  hiring  horses  and  car- 

riages for  a  journey,  is  a  bailment  of  property  which 
renders  the  bailee  responsible  for  ordinaiy  neglect. — 
Millon  vs.  Salisbury,  13  J.  H.,  p.  211;  id.,  Chap.  6, 
p.  274;  Story  Contracts,  Sees.  729-734.    Story  Bailm., 
Sec.  8,  divides  all  hiring  into  four  sorts:   1.  The  hiring 
of  a  thing  for  use,  locatio  rei;   2.  The  hiring  of  work 
or  labor,  locatio  operis  Jadendi;  3.  The  hiring  of  care 
and  services  to  be  performed  or  bestowed  on  the  thing 
delivered,  locatio  custodier;  and  4.  The  hiring  of  the 
carriage  of  goods,  locatio  operis  mereium  vehendarutn. 
All  these  are  from  the  civil  law.    Upon  the  subject  of 
hiring  in  general,  see  Story  Bailm.,  Sec.  371,  et  seq., 
and  notes;  see,  also,  note  to  Sec.  1928,  post.    Story  on 
Bailm.,  Chap.  6,  Sec.  368,  gives  as  a  translation,  not 
literal,  however,  of  the  Roman  law  definition,  the  fol- 
lowing: "It  is  a  contract  whereby  the  use  of  a  Hang 
(or  the  services  and  labor  of  a  person),  are  stipulated 
to  be  given  for  a  certain  reward.^* — Pothier,  Contrat 
de  Louage,  n.  1.    Lord  Holt  defines  it:  '*  Where  goods 
are  left  with  the  bailee  to  be  used  by  him  for  hire." — 
Coggs  vs.  Bunard,  2  Ld.  Raym.,  pp.  909-913. 

Products  of       1926.     The  products  of  a  thing  hired,  during  the 

thing. 

hiring,  belong  to  the  hirer. 

Note. — Putnam  vs.  Wyley,  8  Johns.,  p.  435.  The 
increase  of  a  flock  hired  for  a  term  belongs  to  the  per- 
son who  hired  them. — Edw.  Bailm.,  p.  324.  **  Acces- 
sion."—8  John.  R.,  p.  435;  Wood  vs.  Ash,  Owen  B.,  p. 
138;  Bellows  vs.  Denison,  9  N.  Hamp.  R.,  p.  293; 
Allen  vs.  Allen,  2  Pcnn.,  p.  166.  So  the  increase  of 
cattle.— La.  Code,  Articles  536,  537,  and  539.  See  Sec. 
732,  ante,  when  the  thing  i^  not  hired. 

Qaiot  1927.    An  agreement  to  let  upon  hire  binds  ihe 

letter  to  secure  to  the  hirer  the  quiet  possession  of  the 
thing  hired  during  the  term  of  the  hiring,  against  all 
persons  lawfully  claiming  the  same. 

Note. — Vemam  vs.  Smith,  15  N.  Y.,  p.  327;  Story 
Bailm.,  Sec.  383.  The  letter,  by  the  Roman,  or  civil 
law,  founded  in  good  reason  (as  taken  fix>m  Pothier, 
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Domat,  Co.  Civ.,  France,  and  other  authors  given  in 
Note  2,  Sec.  383,  id.),  impliedly  engages  *'to  allow  to 
hirer  full  use  and  enjoyment  of  the  thing  hired,  and  to 
fulfill  his  own  engagements  and  trusts  in  respect  to  it 
according  to  the  original  intention  of  the  parties.''  See 
the  implications  herein  embraced  (id.),  fully  sustaining 
the  text. 

1928.     The  hirer  of  a  thine:  must  use  ordinary  care  Degree  of 

^  .  care,  etc. . 

for  its  preservation  in  safety  and  in  good  condition.        hkOT^* 

Note.— Edw.  Bailm.,  p.  812.  The  engagements  of 
the  party  taking  a  thing  to  hire  c<mductor  rei,  are 
to  put  the  thing  to  no  other  use  than  that  for  which 
it  is  hired;  to  use  it  well;  to  take  care  of  it;  to  restore 
it  at  the  time  appointed;  to  pay  the  price  or  hire;  and 
in  general  to  observe  whatever  is  prescribed  by  the 
contract,  or  by  law,  or  by  custom.  The  bailment 
being  one  of  mutual  benefit,  the  hirer  is  only  responsi- 
ble for  that  degree  of  diligence  which  all  prudent  men 
use  in  their  own  affairs.  The  man  who  hires  a  horse  is 
bound  to  ride  it  moderately,  and  treat  it  as  carefully  as 
any  man  of  common  discretion  would  his  own,  and  to 
supply  it  with  suitable  food.  See,  also,  as  to  same 
points,  Story  Bailm.,  Sec.  o97.  Without  reference  to 
particular  kinds  of  hiring,  and  which  foT  peculiar  rea- 
sons involve  the  most  rigid  degree  of  responsibility,  '*  a 
bailee  for  hire  is  bound  to  use  ordinary  diligence  and 
care  in  the  protection  of  the  property  hired,  which  will 
vary  in  degree  according  to  the  nature  of  the  property 
and  the  circumstances  in  which  it  is  placed.'' — 2 
Hil.  on  Torts,  p.  525,  Chap.  44,  Sec.  8;  Swigert  vs. 
Graham,  7  B.  Mon.,  p.  661;  Logan  vs.  Mathews,  6 
Barr,  p.  417;  Eunyon  vs.  Caldwell,  7  Humph.,  p.  134; 
Dudgeon  vs.  Teasse,  9  Mo.,  p.  857;  McConike  vs.  N. 
Y.,  etc.,  20  N.  Y.  (6  Smith),  p.  495;  Slocumb  vs. 
Washington,  6  Jones,  p.  357;  Knox  vs.  North,  etc.,  6 
Jones,  p.  415;  Tallahasse,  etc.,  vs.  Macon,  8  Fla.,  p. 
299;  Townsend  vs.  Hill,  18  Texas,  p.  422;  Dement  vs. 
Scott,  2  Head.,  p.  367.  The  civil  law,  as  laid  down  by 
Pothier,  is  in  exact  conformity  with  the  common  law, 
"  that  the  hirer  is  bound  only  for  ordinary  diligence, 
and  is  liable  only  for  ordinary  negligence." 

1920.    The  hirer  of  a  thing  must  repair  all  dete-  Must 
riorations  or  injuries  thereto  occasioned  by  his  ordi-  ij$aSe§ 

etc. 

nary  negligence. 

Note.— story  on  Bailm.,  Sees.  896, 408-413;  2  Hil. 
on  Torts,  p.  625,  Note  Bb. 


690 


CiVIIi    CrODB. 


Thing  let 
for  a 

partioalar 
purpose. 


When 
letter  may 
terminate 
the  hiring. 


When 
hirer  may 
terminate 
the  hiring. 


1030.  When  a  thing  is  let  for  a  particular  pur- 
pose the  hirer  must  not  use  it  for  any  other  purpose; 
and  if  he  does,  the  letter  may  hold  him  responsible 
for  its  safety  during  such  use  in  all  events,  or  may 
treat  the  contract  as  thereby  rescinded. 

Note. — This  is  an  established  rule  as  to  personal 
property. — Fish  vs.  Ferris,  5  Duer,  p.  49;  Story  Bailm., 
Sec.  43;  Columbus  vs.  Howard,  6  Geo.,  p.  213;  Oun- 
can  vs.  R.  B.  Co.,  2  Bich.  L.,  p.  613;  see  Hamugton 
vs.  Snyder,  3  Barb.,  p.  380.  It  may  be  doubted 
whether  the  same  rule  is  applied  to  real  property.  One 
who  hires  chattels  for  use  must  confine  himself  to  the 
use  for  wbich  he  stipulates. — Edw.  Bailm.,  p.  313. 

1931.  The  letter  of  a  thing  may  terminate  the 
hiring  and  reclaim  the  thing  before  the  end  of  the 
term  agreed  upon : 

1.  When  the  hirer  uses  or  permits  a  use  of  the 
thing  hired  in  a  manner  contrary  to  the  agreement  of 
the  parties;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable 
time  after  request,  make  such  repairs  as  he  is  bound 
to  make. 

NoTB.— Edw.  Bailm.,  p.  331,  Tit,  "Termination  of 
Contract:"  Made  in  any  one  of  the  various  ways, 
which  interrupts  its  continuance  and  prevents  itg 
execution.    See,  also,  Story  Bailm.,  Sees.  418-420. 

1032.  The  hirer  of  a  thing  may  terminate  the 
hiring  before  the  end  of  the  term  agreed  upon  : 

1.  When  the  letter  does  not,  within  a  reasonable 
time  after  request,  fulfill  his  obligations,  if  any,  as  to 
placing  and  securing  the  hirer  in  the  quiet  possession 
of  the  thing  hired,  or  putting  it  into  good  condition, 
or  repairing;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or 
that  part  which  was  and  which  the  letter  had  at  the 
time  of  the  hiring  reason  to  believe  was  the  material 
inducement  to  the  hirer  to  enter  into  the  contract,  per- 
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ishes  from  any  otlier  cause  than  the  ordinary  negli- 
gence of  the  hirer. 

Note. — See  note  to  preceding  section. 

1933.  The  hiring  of  a  thing  terminates  :  whon 

!•  At  the  end  of  the  tenn  agreed  upon;  termmato 

2.  By  the  mutual  consent  of  the  parties;    , 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired 
superior  to  that  of  the  letter;  or, 

4.  By  the  destruction  of  the  thing  hired. 

Note.— See  note  to  Sec.  1931.  Afl  to  Subd.  4,  see 
Graves  vs.  Berdan,  26  N.  Y.,  p.  498.  The  other 
clauses  are  matters  of  course,  arising  from  **  contract.*' 

1934.  If  the  hiring:  of  a  thinff  is  terminable  at  when 

^  °  terminated 

the  pleasure  of  one  of  the  parties,  it  is  terminated  by  Jj^^^'**' 
notice  to  the  other  of  his  death  or  incapacity  to  con-  ^"^• 
tract.    In  other  cases  it  is  not  terminated  thereby. 

Note.— Story  on  Bailm.,  Sec.  419. 

1035.     When  the  hiring  of  a  thins:  is  terminated  Apportion- 

°  °  mentof 

before  the  time  originally  agreed  upon,  the  hirer  must  ^«- 
pay  the  due  proportion  of  the  hire  for  such  use  as  he 
has  actually  made  of  the  thing,  unless  such  use  is 
merely  nominal,  and  of  no  benefit  to  him. 

Note. — Modified  [from  Story  on  Bailm.,  Sec.  418, 
418a.  See  Harrington  vs.  Snyder,  3  Barb.,  p.  380; 
George  vs.  Elliott,  2  Hen.  &  Munf.,  p.  5;  Dudgeon  vs. 
Teass,  9  Mo.,  867;  Bacot  vs.  Pamell,  2  Bailey,  p.  424; 
Williams  vs.  Holcombe,  1  N.  C.  Law,  p.  365;  Red- 
ding vs.  Hall,  1  Bibb,  p.  636;  Harrison  vs.  Murrell,  6 
Monr.,  p.  359. 


CHAPTER  11. 

HIRIXa  OF  REAL  PROPERTY. 


• 


Section  1041.  Lessor  to  make  dwelling  house  fit  for  its  purpose^ 

1942.  When  lessee  may  make  repairs,  etc. 

1943.  Term  of  hiring  when  no  limit  is  fixed. 

1944.  Hiring  of  lodgings  for  indefinite  term. 
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61ECTION  1045.  Renewal  of  lease  by  lessee^s  continued  possesi^ion. 

1946.  Notice  to  quit. 

1947.  Bent,  when  payable.  • 

1948.  Attornment  of  a  tenant  to  a  stranger. 

1949.  Tenant  must  deliver  notice  served  on  him. 

1950.  Letting  parts  of  rooms  forbidden. 

Lessor  to  1941.     The  lessor  of  a  building  intended  for  the 

make  •  ^ 

hoMefif fop  occupation  of  human  beings  must  put  it  into  a  condi- 
ita  purpose,  ^q^  g^  f^j.  ^j^^^  purpose,  and  must  repair  all  subsequent 

dilapidations  thereof,  excei)t  such  as  are  mentioned  in 
Section  1929. 

Note. — ^This  section  changes  the  rule  upon  this  sub- 
ject to  conform  to  that  which,  notwithstanding  {steady 
judicial  adherence  for  hundreds  of  years  to  the  adverte 
doctrine,  is  generally  believed  by  the  unprofessional 
public  to  be  law,  and  upon  which  basis  they  almost 
always  contract.  The  very  fact  that  there  are  repeated 
deci-ions  to  the  contrary,  down  to  the  year  eighteen 
hundred  and  sixty-one,  shows  that  the  public  do  not 
and  cannot  understand  their  justice,  or  even  realize 
their  •existence.  So  familiar  a  point  of  law  could  not 
rise  again  and  again  for  adjudication  were  it  not  that 
the  community  at  large  revolt  at  every  application  of 
the  rule. 

When  1042.     If,  within  a  reasonable  time  after  notice  to 

leflsoo  mav 

make         the  Icssor,  of  dilapidations  which  he  ouffht  to  repair, 

repairs,  etc  . 

he  neglects  to  do  so,  the  lessee  may  repair  the  same 
himself,  and  deduct  the  expenses  of  such  repairs  from 
the  rent,  or  otherwise  recover  it  from  the  lessor. 

Note. — The  rules  prescribed  in  the  preceding  section 
necessitate  this. 

Term  of  1043.     A  hiring  of  real  property,  other  than  lodg- 

whenno  ings  and  dwelling  houses,  in  places  where  there  is  no 
fixed.  usage  on  the  subject,  is  presumed  to  be  for  one  year 

from  its  commencement,  unless  otherwise  expressed  in 

the  hiring. 

Note. — This  section  adopts  a  new  but  obviously  con- 
venient, if  not  necessary,  rule  as  to  the  time  for  which 
the  hiring  is  made.  In  some  of  the  larger  cities,  such 
as  New  York,  it  is  considered  to  operate  well,  and  may 
everywhere. 


Civil  Code.  598 

1044.  A  hiring  of  lodgings  or  a  dwelling  house  Hmngof 
for  an  unnpecified  term  is  presumed   to  have  been  [^J^gg^jt^ 
made  for  such  length  of  time  as  the  parties  adopt  for  ^™- 
the  estimation  of  the  rent.     Thus  a  hiring  at  a  monthly 

rate  of  rent  is  presumed  to  be  for  one  month.  In  the 
absence  of  any  agreement  respecting  the  length  of 
time  or  the  rent,  the  hiring  is  presumed  to  be  monthly. 

Note. — Code  Napoleon,  g  1758;  see  Jones  vs.  MiUs, 
10  C.  B.  (N.  S.^,  p.  788. 

1045.  K  a  lessee  of  real  property  remains  in  pos-  Renewal  of 
session  thereof  after  the  expiration  of  the  hiring,  and  lewee's 

^  '-"  continued 

the  lessor  accepts  rent  from  him,  the  parties  are  pre-  powoseion. 
sumed  to  have  renewed  the  hiring  on  the  same  terms 
and  for  the  same  time,  not  exceeding  one  month  when 
the  rent  is  payable  monthly,  njor  in  any  case  one  year. 

Note. — Bishop  vs.  Howard,  2  B.  <&  C,  p.  100;  see 
Doe  vs.  Amey,  12  Ad.  &  EL,  p.  476;  Despard  vs. 
"Walbridge,  15  N.  Y.,  p.  374;  Hoff  vs.  Baum,  21  Cal., 
p.  120.  It  was  held  that:  "A  ney  tenancy  for  one 
year  is  not  created  by  the  tenant,  near  the  expiration  of 
his  term,  obtaining  from  his  landlord  a  receipt  for  one 
month^s  rent  extending  beyond  the  expiration  of  his 
term;"  but  if  the  landlord  receives  rent  after  the  expi- 
ration of  the  term,  a  new  lease  is  thereby  created,  but 
not  necessarily  for  one  year. — Blumcnberg  vs.  Myers, 
82  Cal.,  p.  93.  This  section  provides  a  different  rule 
from  that  of  this  case. 

1046.  A  hiring  of  real  property,  for  a  term  not  Notice  t« 
specified  by  the  parties,  is  deemed  to  be  renewed  as 
stated  in  the  last  section,  at  the  end  of  the  term  im- 
plied by  law,  unless  one  of  the  parties  gives  notice  to 

the  other  of  his  intention  to  teraiinate  the  same,  at 
least  as  long  before  the  expiration  thereof  as  the  term 
of  the  hiring  itself,  not  exceeding  one  month. 

Note.— Jones  vs.  Mills,  10  C.  B.  (N.  S.),  p.  788;  see, 
also,  Co.  Civ.  Pro.  Cal.,  Sees.  1161-1162,  as  to  the 
method  of  terminating  a  lease  by  notice;  see  Story  on 
Cont.,  Sees.  932-3-4-4a-5.  Notice.— To  tenant  at  will. 
Prisbie  vs.  Price,  27  Cal.,  p.  263.    Tenantdenying  land- 
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lord'8  title  not  entitled  to  notice. — Bolton  vs.  I/anderf, 
27  Cal.,  p.  104;  Smith  vs.  Shaw,  16  id.,  p.  88.  Nor  is 
*  a  tenant  conveying  by  warranty  deed. — Dodge  vs. 
Wally,  22  id.,  p.  224.  Not  necessary  when  not  tenant. 
Kilbum  vs.  Bitchie,  2  id.,  p.  145.  When  to  give  under 
award. — Kay  vs.  Armptrong,  4  id.,  p.  208.  What 
notice. — Garbell  vs.  Fitch,  6  id.,  p.  189.  Service,  how 
shown. — Sullivan  vs.  Gary,  17  id.,  p.  80.  On  whom. — 
Schilling  vs.  Holmes,  23  id.,  p.  227. 

1947.  When  there  is  no  usage  or  contract  to  the 
contrary,  rents  are  payable  af  the  termination  of  the 
holding,  when  it  does  not  exceed  one  year.  If  the 
holding  is  by  the  day,  week,  month,  quarter,  or  year, 
rent  is  payable  at  the  termination  of  the  respective 
periods,  as  it  successively  becomes  due. 

NoTK. — This  is  made  to  conform  to  general  u^age  of 
other  hirings  in  this  Chapter. 

Attorn-  1048.     The  attornment  of  a  tenant  to  a  stranger  is 

ment  of  a  ,  • 

tenant  to  a  void,  uuless  it  is  made  with  the  consent  of  the  land- 
lord,  or  in  consequence  of  a  judgment  of  a  Court  of 
competent  jurisdiction. 

Note.— Stats.  1865,  p.  171,  Sec.  7.  In  the  cas©  of 
Steinbeck  et  al.  vs.  Krone  et  al.,  36  Cal.,  p.  303,  it  was 
held  that  a  tenancy  is  terminated  by  eviction  of  tenant 
on  final  process  in  an  action  of  ejectment  of  which 
landlord  had  notice.  See,  also,  Sampson  vs.  Shaeffer, 
3  Cal.,  p.  196;  McDevitt  vs.  Sullivan,  8  Cal.,  p.  592; 
see  note  to  Sec.  1949,  post. 

1049.  Every  tenant  who  receives  notice  of  any 
proceeding  to  recover  the  real  property  occupied  by 
him,  or  the  possession  thereof  must  immediately  in- 
form his  landlord  of  the  same. 

Note. — To  make  a  plea  of  eviction  available  to  a 
defendant,  in  an  action  by  the  landlord  against  bis 
tenant  for  possession,  the  tenant  must  be  able  to  show, 
**  of  course,  that  notice  (was)  given  of  the  proceeding 
by  which  he  (the  tenant  was)  is  evicted,  so  that  the 
landlord  may  not  be  taken  by  surprise  and  suffer  an 
injury  by  reason  of  the  carelessness  or  collusion  of  the 
tenant,  and  the  notice  may  be  oral." — Wheolock  vs. 
Warschauer,  21  Cal.,  p.  316.  See,  also,  id.,  34  Cal., 
p.  265. 
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1950.     One  who  hires  part  of  a  room  for  a  dwelling  Letting 

^  °    parts  of 

is  entitled  to  the  whole  of  the  room,  notwithstanding  g^gj^eiu 
any  agreement  to  the  contrary;  and  if  a  landlord  lets 
a  room  as  a  dwelling  for  more  than  one  femily,  the 
person  to  whom  he  first  lets  any  part  of  it  is  entitled 
to  the  possession  of  the  whole  room  for  the  term  agreed 
upon,  and  every  tenant  in  the  building,  under  the  same 
landlord,  is  relieved  jfrom  all  obligation  to  pay  rent  to 
him  while  such  double  letting  of  any  room  continues. 

Note. — This  provision  is  intended  to  prevent  one  of 
the  chief  abuses  of  tenement  houses.  Here  penalties, 
whether  civil  or  criminali  are  not  likely  to  be  enforced. 
But  the  loss  of  rent  would  be  a  punishment  that  could 
be  enforced  by  way  of  defense  to  an  action  therefor. 


CHAPTER  ni. 

HIRING  OP  PERSONAL  PROPERTY. 

Sectiok  1955.  Obligations  of  letter  of  personal  property. 

1956.  Ordinary  expenses. 

1957.  Extraordinary  expenses. 

1958.  Beturn  of  thing  hired. 

1959.  Charter  party,  what. 

1955.     One  wbo  lets  personal  property  must  deliver  obligations 
it  to  the  hirer,  secure  his  quiet  enioyment  thereof  personal 

^  *f   */  property. 

against  all  lawful  claimants,  put-  it  into  a  condition  fit 
for  the  purpose  for  which  he  lets  it,  and  repair  all 
deteriorations  thereof  not  occasioned  by  the  feult  of 
the  hirer  and  not  the  natural  result  of  its  use. 

Note.— See  Sec.  1927  and  note,  ante;  Story  Bailm., 
Sec.  383:  1.  Delivery  to  hirer  essential,  together  with 
proper  accompaniments  for  its  use;  2.  The  use  of  the 
thing  by  the  hirer  must  not  be  obstructed  by  the  letter; 
8.  Letter  must  do  no  act  to  deprive  hirer  of  the  thing 
or  of  its  proper  use;  4.  Third  persons  must  not  be  able 
to  disturb  hirer's  possession;  and  5.  The  letter  must 
keep  the  thing  in  suitable  order  and  repair  for  its 
proper  use.  This  note  does  not  propose  to  give  the 
language  of  Mr.  Justice  Story;  but  these  essentials  of 
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the  undertaking  of  the  letter  to  the  hirer,  with  regard 
^       to  the  thing  hired,  are  deducible  fh>m  Sec.  383,  supra. 
Also,  see  Sees.  888,  389,  id. 

1956.  A  hirer  of  personal  property  must  bear  all 
such  expenses  concerning  it  as  might  naturally  be 
foreseen  to  attend  it  during  its  use  by  him.  All  other 
expenses  must  be  borne  by  the  letter. 

NoTK. — See  notes  to  sections  of  Chap.  I  of  this 
Title.  Expenses  naturally  attendant. — See  Hanford.  Tti. 
Palmer,  2  Brod.  &  B.,  p.  859;  Story  Bailm.,  Sees. 
888, 389;  the  hirer  to  pay.  But  the  letter  must  bear  all 
the  extraordinary  expenses^  such  as  medicines,  etc, 
for  a  sick  horse  hired. — See  id.;  and  Harrington  vs. 
Snyder,  3  Barb.,  p.  380. 

1957.  If  a  letter  fails  to  fulfill  his  obligations,  as 
prescribed  by  Section  1955,  the  hirer,  after  giving 
him  notice  to  do  so,  if  such  notice  can  conveniently 
be  given,  may  expend  any  reasonable  amount  neces- 
sary to  make  good  the  letter's  default,  and  may  re- 
cover such  amount  from  him. 

Note. — Thus  the  hirer  of  an  animal  may  recover 
the  expense  of  necessary  medical  attendance  and  extra 
accommodations  during  its  sickness. — Harrington  vs. 
Snyder,  3  Barb.  p.  380;  Isbell  vs.  Norvell,  4  Gratt.,  p. 
176;  see,  however.  Redding  vs.  Hall,  1  Bibb,  p.  536. 

1958.  At  the  expiration  of  the  term  for  which  per- 
sonal property  is  hired,  the  hirer  must  return  it  to  the 
letter  at  the  place  contemplated  by  the  parties  at  the 
time  of  hiring;  or,  if  no  particular  place  was  so  con- 
templated by  them,  at  the  place  at  which  it  was  at 
that  time. 

Note.— See  Story  on  Bailm.,  Sees.  414,  415.  The 
same  rule  applies  here  as  to  other  bailments. — See 
Edwards  on  Bailm.,  p.  333,  Notes  2,  3,  4,  and  cases 
there  cited. 

1 959.  The  contract  by  which  a  ship  is  let  is  termed 
a  charter  party.  By  it  the  owner  may  either  let  the 
capacity  or  burden  of  the  ship,  continuing  the  employ- 
ment of  the  owner's  master,  crew,  and  equipments,  or 
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may  surrender  the  entire  ship  to  the  charterer,  who 
then  provides  them  himself.  The  master  or  a  part 
owner  may  be  a  charterer. 

Note. — 1  Pare.  Mar.  Law»  p.  229,  et  seq.;  Edw.  on 
fiailm.,  pp.  439,  549,  550;  Clarkson  vs.  Edes,  4  Cowen 
K.,  p.  470;  Marcadin  vs.  The  Chesapeake  Ins.  Com., 
8  Cranch  R.,  p.  49.  **  A  person  may  be  owner  for  the 
voyage  who  by  a  contract  with  the  general  owner  hires 
the  ship  for  the  voyage,  and  has  the  exclusive  posses- 
sion, command,  and  navigation  of  the  ship,''  but  when 
the  general  owner  retains  these,  and  contracts  to  carry 
a  cargo  on  freight  for  the  voyage,  it  is  afireightment 
sounding  in  covenant.  In  the  first  case  the  general 
freighter  responsible  for  the  master,  in  the  latter  the 
general  owner  is  liable. 


TITLE  VI. 

SERVICE. 


Chapter    I.  Service  with  Employment, 
n.  Particular  Employments. 
in.  Service  without  Employment. 


CHAPTER    I. 

SERVICE    WITH    EMPLOYMENT. 

Article    I.  Definition  of  Employment. 

II.  Obligations  of  the  Emfloyeb. 

III.  Obligations  of  the  Employe. 

IV.  Termination  of  Employment. 


ARTICLE    I. 

DEFINITION  OF  EMPLOYMENT. 

Section  1965.  Employment,  what. 


1005.    The  contract  of  employment  is  a  contract  Empioy- 
by  which  one,  who  is  called  the  employer,  engages  ^^^^  ^ 


598 


Civil  Code. 

another,  who  is  called  the  employ 6,  to  do  something 
for  the  benefit  of  the  employer,  or  of  a  third  person. 

Note.— The  scope  of  this  Chapter  is  not  confined  to 
servants,  but  includes  factors,  brokers,  carriers,  agents, 
and  all  similar  classes  of  persons.  See  Edw.  Bailm., 
p.  338;  Story  Bailm.,  Sees.  421-423. 


ARTICLE    II. 


When 

employer 

most 

indemnify 

emp]oy& 


OBLIGATIONS  OF  THE   EMPLOTER". 

Section  1969.  When  employer  must  indemnify  employ^. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

1069.  An  employer  must  indemnify  his  employe, 
except  as  prescribed  in  the  next  section,  for  all  that 
he  necessarily  expends  or  loses  in  direct  consequence 
of  the  discharge  of  his  duties  as  such,  or  of  his  obe- 
dience to  the  directions  of  the  employer,  even  though 
unlawful,  unless  the  employe,  at  the  time  of  obeying, 
such  directions,  believed  them  to  be  unlawful. 

Note. — "Indemnity  for  losses  in  discharge  of  his 
duties."-^tory  Agency,  Sees.  335-340;  Code  La.,  H 
2991,  2993;- Castle  vs.  Noyes,  14  N.  Y.,  p.  332;  Powell 
vs.  Newburgh,  19  Johns.,  p.  284;  Ramsay  vs.  Gardner, 
11  id.,  p.  439;  Adamson  vs.  Jarvis,  4  Bing.,  p.  66; 
Betts  vs.  Gibbins,  2  Ad.  &  L.,  p.  67;  Taylor  vs. 
Stray,  2  C.  B.  (N.  S.),  p.  196.  '*  Or  resulting  from  obe- 
dience to  employer." — Roberts  vs.  Smith,  2  H.  &  N., 
p.  213.  **  Even  though  unlawful." — Adamson  vs.  Jar- 
vis,  4  Biug.,  p.  66;  see  Humphrey  vs.  Pratt,  5  Bligh 
(N.  S.),  p.  154;  as  explained  in  Collins  vs.  E^^ns,  2 
Q.  B.,  pp.  829,  830.  The  case  of  Baxter  vs.  Roberts, 
Sup.  Ct.  Cal.,  July  Term,  1872,  is  an  important  case  in 
the  support  uf  this  text.  In  that  case,  the  employ^ 
suffered  injury  by  the  employer  concealing  from  him 
the  dangerous  nature  of  his  intended  employment,  and 
the  employer  was  held  liable. 

When  not  1970.  An  employer  is  not  bound  to  indemnify  his 
employe  for  losses  suffered  by  the  latter  in  conse- 
quence of  the  ordinary  risks  of  the  business  in  which 
he  is  employed,  nor  in  consequence  of  the  negligence 
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of  another  person  employed  by  the  same  employer  in 
the  same  general  business,  unless  he  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable 
employe. 

NoTK. — **  Employer  not  bound  for  losses  caused  by 
ordinary  risks,  nor  by  acts  of  co-employ6." — Sherman 
vs.  Rochester  and  Syracuse  R.  R.,  17  N.  Y.,  p.  156;  Rus- 
sell vs.  Hudson  River  R.  R.,  id.,  p.  136;  Coon  vs.  Syra- 
cuse and  Utica  R.  R.,  6  id.,  p.  492;  Boldt  vs.  New  York 
Central  R.  R.,  18  id.,  p.  432.  "  Unless  employer  has 
not  used  care  in  selecting  culpable  employ^.*' — See 
same  cases,  and  Ormond  vs.  Holland,  £1.  B.  &  E.,  p., 
105. 

1971.    An  employer  must  in  all  cases  indemnify  Employer 
his  employe  for  losses  caused  by  the  former's  wiint  of  indemnify 

^     -^  •'  for  bis  own 

ordinary  care.  negligence. 

Note.— Ryan  vs.  Fowler,  24  N.  Y.,  p.  400;  Roberts 
vs.  Smith,  2  H.  &  N.,  p.  213;  Keegan  vs.  Western  R. 
R.,  8  N.  Y.,  pp.  175-180. 


ARTICLE  III. 

OBLIGATIONS  OF  THE  EMPLOYE. 

^  Section  1975.  Duties  of  gratuitous  employ^. 

1976.  Same. 

1977.  Same. 

1978.  Duties  of  employ^  for  reward. 

1979.  Duties  of  employ^  for  his  own  benefit. 

1980.  Contracts  for  service  limited  to  two  years. 

1981.  Employ^  must  obey  employer. 

1982.  Employ^  to  conform  to  usage. 

1983.  Degree  of  skill  required. 

1984.  Must  use  what  skill  he  has. 

1985.  What  belongs  to  employer. 

1986.  Duty  to  account. 

1987.  Employ^  not  bound  to  deliver  without  demand. 

1988.  Preference  to  be  given  to  employers. 

1989.  Responsibility  of  employ^  for  substitute. 

1990.  Responsibility  for  neglip^nce. 

1991.  Surviving  employ^. 

1992.  Confidential  employment. 

1976.     One  who,  without  consideration,  undertakes 
to  do  a  service  for  another,  is  not  bound  to  perform 
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Duties  of 
fratuitoni 
employ^.  . 


Sftmo. 


the  same,  but  if  he  actually  enters  upon  its  perform- 
ance, he  must  use  at  least  slight  care  and  diligence 
therein. 

Note. — Edson  vs.  "Watson,  7  Cow.,  p.  278;  Coggs 
vs.  Bernard,  2  Ld.  Rayin.,  p.  909;  Elsee  vs.  Gatward.,  5 
T.  K.,  p.  143;  Wilson  vs.  Brett,  11  M.  &  W.,  p.  113; 
666  Nolton  vs.  Western  R.  R.,  15  N.  Y..  p.  440;  see 
Story  on  Bailm.,  Sec.  436.  In  cases  of  a  gratuitous 
mandate  the  mandatary  cannot  be  compelled  to  exe- 
cute his  undertaking  if  he  has  not  already*  entered  upon 
the  execution  of  it. — Beauchamp  vs.  Pawley,  1  Mood. 
&  Rob.,  p.  38;  Callendar  vs.  Oelricks,  1  Arnold  R., 
pp.  401-404.  But  in  cases  of  hire  of  work  the  hirer  is 
liable  not  only  for  misfeasance,  but  also  for  nonfeasance. 
Id.,  Sec.  436. 

1076.  One  who,  by  his  own  special  request,  in- 
duces another  to  intrust  him  with  the  performance  of 
a  service,  must  perform  the  same  fully.  In  other 
cases,  one  who  undei'takes  a  gratuitous  service  may 
relinquish  it  at  any  time. 

Note.— This  distinction  is  recognized  by  the  civil 
law,  but  it  is  not  clear  that  it  is  admitted  by  the  com- 
mon law.  There  is  good  reason  for  it,  since  a  volun- 
teer of  this  kind  might  seriously  mislead  one  who  relied 
upon  him,  and  who  would  otherwise  have  employed 
some  one  else  for  a  compensation,  and  thus  have  been 
sure  of  the  service  he  required.  See  Story  on  Bailm., 
Sees.  165, 166,  167. 

1077.  A  gratuitous  employe,  who  accepts  a  writ- 
ten power  of  attorney,  must  act  under  it  so  long  as  it 
remains  in  force,  or  until  he  gives  notice  to  his  em- 
ployer that  he  will  not  do  so. 

Note. — Code  La.,  i  2971.  This  provision  is  new  to 
the  common  law,  but  is  founded  upon  justice.  'By 
retaining  the  instrument,  the  attorney  keeps  in  his 
hands  a  power  which  he  may  use  to  the  detriment  of 
his  principal,  and  misleads  the  latter  into  the  belief 
that  he  will  use  it  for  his  benefit. 

Duties  of         1078.     One  who,  for  a  good  consideration,  agrees 
for  reward,  to  scrvc  auothcr,  must  perform  the  service,  and  must 
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use  ordinary  care  and  diligence  therein,  so  long  as  he 
is  thus  employed. 

Note. — The  obligations  or  duties  on  the  part  of  the 
workman  or  undertaker,  are  thus  summed  up  in  the 
foreign  law:  1.  "To  do  the  work;"  2.  "To  do  it  at 
the  time  agreed  on;"  3.  "To  do  it  well;"  4.  "To  em- 
ploy the  materials  furnished  by  the  employer  in  a 
proper  manner;"  and  5,  and  lastly,  "  to  exercise  the 
proper  degree  of  care  and  diligence  about  the  work." 
See  Pothier  Contrat  de  Louage,  n.  419  to 423:  2  Pardee 
Droit  Commer.,  p.  2,  Art.  523  to  525  and  528.  As  to 
"  the  degree  of  care  or  diligence  for  which  bailees  of 
work  for  hire  are  responsible,  the  general  rule  is  (as 
«  has  been  often  observed)  that  where  the  contract  is  of 

mutual  benefit,  then  ordinary  diligence  alone  is  re- 
quired. And  this  is  the  degree  of  diligence,  therefore, 
which  applies  to  contracts  of  this  sort,  as  well  by  the 
common  law  as  by  the  Roman  and  foreign  law." 
Story  on  Bailm.,  Sees.  428,  429,  and  Note  3.  A  watch- 
maker, having  a  watch  left  with  him  for  repairs,  is 
obliged  to  use  due  diligence  in  keeping  it;  and  if  he 
omits  it,  and  the  watch  is  lost,  ho  is  liable  for  the  value 
of  it. — Clark  vs.  Farnshaw,  1  Gk)w.  R.,  p.  30.  Regard- 
ing the  obligation  to  do  the  work,  it  may  generally  be 
stated  that  it  will  be  sufficient  if  the  undertaker  does 
the  work  by  the  means  of  other  persons,  or  sub-agents, 
if  the  work  is  such  as  may  be  ordinarily  done  by  others 
in  an  equally  satisfactory  manner;  but  when  it  is  a 
work  of  skill,  or  art,  the  services  of  a  particular  artist 
may  be  fairly  presumed  to  be  contracted  for. — Id., 
Sec.  428;  also,  429,  442,  338,  339.  Ordinary  care  and 
diligence  are  all  that  are  required. — Johnson ^s.  N.  Y. 
Central  R.  R.,  31  Barb.,  p.  196;  Ackley  vs.  Kellogg,  8 
Cow.,  p.  223;  Brown  vs.  Dennison,  2  Wend.,  p.  593; 
Plate  vs.  Hibbard,  7  Cow.,  p.  497. 

1979.     One  who  is  employed  at  his  own  request  to  Dntiesof 
do  that  which  is  more  for  his  own  advantage  than  for  for  disown 

^  benefit 

that  of  his  employer,  must  use  great  care  and  diligence 

» 

therein  to  protect  the  interest  of  the  latter. 

Note. — Where  skill  as  well  as  care  is  required  in  per- 
fbrming  the  undertaking,  there,  if  the  party  purports 
to  have  skill  in  the  business,  and  he  undertakes  /or 
hire,  he  is  bound  not  only  to  ordinary  care  and  dili- 
gence in  securing  and  preserving  the  thing,  but  also  1k> 
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Contracts 
for  Rervioe 
limited  to 
two  years. 


Employ^ 
must  obey 
employer. 


the  exercise  of  due  and  ordinary  skill  in  the  employ- 
ment of  his  art  or  business  about  it;  or  in  other  words, 
he  undertakes  to  perform  it  in  a  workmanlike  man- 
ner.— Story  on  Bailm.,  Sec.  431,  Note  4,  and  authorities 
there  cited.  "  Every  man  is  prenumed  to  possess  the 
ordinary  skill  requisite  to  the  due  exercise  of  the  art  or 
trade  which  he  assumes." — 2  Kent  Comm.,  p.  588,  and 
cases  there  cited.  Ordinary  skill  in  the  particular  busi- 
ness or  employment  is  that  which  is  meant. — Story  on 
Bailm.,  Sec.  433.  "  If  the  bailee  (or  employ^)  is  known 
not  to  possess  it  (skill),  or  he  does  not  exercise  the  par- 
ticular art  or  employment  to  which  it  belongs,  and  he 
makes  no  pretension  to  skill  in  it,  then,  if  the  bailor 
(employer),  with  full  notice,  trusts  him  with  the  under- 
taking, the  bailee  (employ^)  is  bound  only  for  a  rea- 
sonable exercise  of  the  skill  he  possesses,  or  of  the 
judgment  which  he  can  employ." — Story  Bailm.,  Sec. 
435.  Of  course  the  converse  of  this  rule,  as  set  out  in 
the  text,  is  by  implication  sustained  by  this  authority. 
A  hirer  for  work  is  liable  not  only  for  misfeasance  but 
for  nonfeasance,  for  the  reason  of  mutuality  of  consid- 
eration; if  it  is  more  for  his  benefit  than  the  employer's, 
the  rule  in  the  text  is  just  and  equitable. 

1980.  A  contract  to  render  personal  service,  other 
than  a  contract  of  apprenticeship,  as  provided  in  the 
Chapter  on  Master  and  Serv^ant,  cannot  be  enforced 
against  the  employe  beyond  the  term  of  two  years 
from  the  commencement  of  service  under  it;  but  if 
the  employe  voluntarily  continues  his  service  under  it 
beyond  that  time,  the  contract  may  be  referred  to  as 
affording  a  presumptive  measure  of  the  compensation. 

Note. — This  is  a  new  but  obviously  just  provision. 

1981.  An  employe  must  substantially  comply  with 
all  the  directions  of  his  employer  concerning  the  ser- 
vice on  which  he  is  engaged,  even  though  contrary  to 
the  provisions  of  this  Title,  except  where  such  obe- 
dience is  impossible  or  unlawful,  or  would  impose  new 
and  unreasonable  burdens  upon  the  employe,  or  in  case 
of  an  emergency  which,  according  to  the  best  inform- 
ation which  the  employe  can  with  reasonable  diligence 
obtain,  the  employer  did  not  contemplate,  in  which 
he  cannot,  with  reasonable  diligence,  be  consulted, 
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and  in  which  non-compliance  is  judged  by  the  em-  Same. 
ploy6,  in  good  faith,  and  in  the  exercise  of  reasonable 
discretion,  to  be  absolutely  necessary  for  the  protec- 
tion of  the  employer's  interests.  In  all  such  cases  the 
employe  must  conform  as  nearly  to  the  directions  of 
his  employer  as  may  be  reasonably  practicable,  and 
most  for  the  interest  of  the  latter. 

Note. — Substantial  and  not  literal  obedience  is  re- 
quired.— ^Johnson  vs.  N.  Y.  Central  K.  R.,  31  Barb., 
p.  196;  Parkhill  vs.  Imlay,  15  Wend.,  p.  431.  To 
directions  of  e^nployer. — Evans  vs.  Boot,  7  N.  Y.,  p. 
186;  Blot  vs.  Boiceau,  3  id.,  p.  78;  Bruce  vs.  Daven- 
port, 36  Barb.,  p.  849;  Bell  vs.  Palmer,  6  Cow.,  p.  128; 
Wilson  vs.  Wilson,  26  Penn.  St.,  p  394,  see  Johnson 
vs.  N.  Y.  Central  R.  R.,  31  Barb.,  p.  196;  Ackley  vs. 
Kellogg,  8  Cow.,  p.  223;  Turner  vs.  Mason,  14  M.  & 
W.,  p.  112;  Amor  vs.  Pearon,  9  Ad.  &  El.,  p.  648. 
liiccept  when  obedience  is  impossible. — Johnson  vs. 
N.  Y.  Central  R.  R.,  31  Barb.,  p.  196;  Drummond  vs. 
Wood,  2  Caines,  p.  310.  In  emnergendeSy  and  where  the 
interests  of  employer  are  at  stake^  he  may  exercise 
extraordinary  powers. — See  Story  on  Agency,  Sees. 
85, 141, 193;  Dusar  vs.  Perit,  4  Binn.,  p.  361;  Liotard 
vs.  Graves,  3  Caines  R.,  p.  226;  Lawlor  vs.  Keaquick, 
1  Johns.  Cas.,  p.  174;  Drummond  vs.  Wood,  2  Caines 
R.,  p.  310;  Forrester  vs.  Bordman,  1  Story  R.,  p.  43. 
Conforming  as  nearly  as  may  be  to  directions  of  and 
for  the  interests  of  employer. — Johnson  vs.  N.  Y.  Cen- 
tral R.  R.,  31  Barb.,  196. 

1082.    An  employe  must  perform  his  service  in  Employ^ 

.  -I  /.-ii  n  f  to  conform 

conformity  to  the  usage  of  the  place  of  performance,  to  usage, 
unless  otherwise  directed  by  his  employer,  or  unless  it 
is  impracticable,  or  manifestly  injurious  to  his  employer 
to  do  so. 

Note. — Story  on  Agency,  Sec.  199;  Johnson  vs.  N.  Y. 
Central  R.  R.,  31  Barb.,  p.  196;  see  Horton  vs.  Mor- 
gan, 19  N.  Y.,  p.  170;  1  Gallis  R.,  p.  360;  Reano  vs. 
Mager,  11  Martin  R.,  p.  636;  see,  also,  Yiana  vs.  Bar- 
clay,-3  Cowen  R.,  p.  281;  Mackbeath  vs.  Haldimand, 
1  T.  R.,  p.  182,  per  BuUer,  J;  Lucas  vs.  Groning,  7 
Taunt.  R.,  p.  164;  Morrell  vs.  Frith,  3  Mees.  &  Wels., 
p.  402.  These  latter  cases  are  more  particularly  on  the 
matter  of  instructions  of  the  employer  and  their  con- 
struction, and  the  usage  of  trade. 


604 


Civil  Code. 


Deffree  of 

skill 

required. 


1983.  An  employe  is  bound  to  exercise  a  reason- 
able degree  of  skill,  unless  his  employer  has  notice, 
before  employing  him,  of  his  want  of  skill. 

NoTK. — "  Employ^  to  exercise  skill." — Harmer  ve. 
Cornelius,  5  C.  B.  (N.  S.),  p.  236;  Story  Bailm.,  Sees. 
431-435;  see  Cuckson  vs.  Stones,  1  El.  &  EL,  p.  248. 
"  Unless  employer  has  notice  of  his  want  of  it," — 
Shiells  vs.  Blackburne,  1  H.  Blacks.,  p.  158;  Felt  vs. 
School  Dist.,  24  Vt.,  p.  297;  see,  also,  note  to  Sec.  1979, 
ante;  Story  on  Bailm.,  Sec.  435,  as  to  known  want  of 
skill. 


Must  use 
what  skill 
he  has. 


What 
belongs  to 
employer. 


Duty  to 
account 


1984.  An  employe  is  always  bound  to  use  such 
skill  as  he  possesses. 

Note.— Wilson  vs.  Brett,  11  M.  &  W.,  p.  113. 
Ordinary  or  reasonable  skill  required. — Story  Bailm., 
Sec.  433,  Bound  only  for  a  reasonable  exercise  of  the 
skill  which  he  possesses. — Id.,  Sec.  435;  consult  Leet 
vs.  Wilson,  24  Cal.,  p.  398. 

1986.  Everything  which  an  employe  acquires  by 
virtue  of  his  employment,  except  the  compensation,  if 
any,  which  is  due  to  him  from  his  employer,  belongs 
to  the  latter,  whether  acquired  lawfully  or  unlawfully, 
or  during  or  after  the  expiration  of  the  term  of  his 
employment. 

Note. — Code  La.,  §  2974;  see  Tenant  vs.  Elliott,  1 
Bos.  &  P.,  p.  3;  Farmer  vs.  Russell,  id.,  p.  296;  Bous- 
field  vs.  Wilson,  16  M.  &  W.,  p.  185;  Edmondstone  vs. 
Hartshorne,  19  N.  Y.,  p.  9;  see  Story  on  Bailm.,  Sec. 
441c.  If  extraordinary  work  is  done,  or  superior  mate- 
rials are  used,  the  employ^  or  undertaker  is  not  enU- 
tied  to  compensation  therefor,  though  the  value  of  the 
thing  is  greatly  enhanced  thereby,  but  are  for  the  ben- 
efit of  the  employer,  unless  so  done  or  used  by  his  con- 
sent, approval,  or  acquiescfence. — Wilmot  vs.  Smith,  3 
^  Carr  &  Payne,  p.  453;  Lovelock  vs.  King,  1  Mood.  & 

Bob.,  p.  60;  Bum  vs.  Miller,  4  Taunt.,  pp.  745,  749. 

1986.  An  employe  must,  on  demand,  render  to  his 
employer  just  accounts  of  all  his  transactions  in  the 
course  of  his  service,  as  often  as  may  be  reasonable, 
and  must,  without  demand,  give  prompt  notice  to  his 
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employer  of  everything  which  he  receives  for  his  ac- 
count. 

Note. — Story  on  Agency,  Sec.  203;  Collyer  vs.  Dud- 
ley, Turn.  &  Russ.,  p.  421;  by  Duer,  J.,  Heubach  ys. 
Hollmann,  2  Duer,  pp.  227,  252;  see  Edmondstone  vs. 
Hartshome,  19  N.  Y.,  p.  9;  also,  see  Story  on  Agency, 
Sees.  207,  206. 

1987.  An    employe    who    receives    anything   on  Emoioyfi 

,  DOtDOUOd 

account  of  his  employer,  in  any  capacity  other  than  to  deliver 
that  of  a  mere  servant,  is  not  bound  to  deliver  it  to  demand, 
him  until  demanded,  and  is  not  at  liberty  to  send  it  to 
him  from  a  distance,  without  demand,  in  any  mode 
involving  greater  risk  than  its  retention  by  the  employe 
himself. 

Note. — This  seems  to  be  the  true  principle  upon 
which  the  cases  holding  a  demand  to  be  necessary  as 
against  a  factor  (Baird  vs.  Walker,  12  Barb.,  p.  296; 
Halden  vs.  Crafts,  4  E.  D.  Smith,  p.  490;  2  Abb.  Pr., 
p.  301;  Cooley  vs.  Betts,  24  Wend.,  p.  203;  Ferris  vs. 
Paris,  10  Johns.,  p.  285),  an  attorney  (Stafford  vs. 
Eichardson,  15  Wend'.,  p.  302;  Rathbun  vs.  Ingalls,  7 
id.,  p.  320;  Taylor  vs.  Bates,  5  Cow.,  p.  376;  Beardsley 
vs.  Boot,  11  Johns.,  p.  464),  and  other  agents  (Reina  vs. 
Cross,  6  Cal.,  p.  31),  are  founded.  In  Lillic  vs.  Hoyt, 
5  Hill,  p.  395,  the  rule  was  limited  to  attorneys  and 
factors,  but  without  reason.  The  defendant,  in  that 
case,  seems  to  have  been  a  mere  servant.  In  Stacy  vs. 
Graham,  14  N.  Y.,  p.  492,  affirming  S.  C,  3  Duer,  p. 
444,  the  defendant  had  been  instructed  to  remit.  *'  Nor 
must  he  send  it  a  distance  without  demand.'* — Heubach 
vs.  MoUmann,  2  Duer,  p.  227.  "Nor  by  a  mode 
involving  greater  risk  than  if  in  employe's  possession." 
This  qualification  seems  to  be  just.  See,  also,  Story  on 
Agency,  Sees.  207,  208. 

1988.  An  employe  who  has  any  business  to  trans-  Preference 
act  on  his  own  account,  similar  to  that  intrusted  to  him  to 

employers. 

by  his  employer,  must  always  give  the  latter  the  prefer- 
ence. K  intrusted  with  similar  affairs  by  different 
employers,  he  must  give  them  preference  according  to 
their  relative  urgency,  or,  other  things  being  equal, 
according  to  the  order  in  which  they  were  committed 
to  him. 

Note. — There  is  no  direct  authority  for  these  pro- 
visions, but  they  are  required  by  sound  principle. 
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RoBpoMi-         1080.    An  employe  who  is  expressly  authorized  to 
empfoyg      employ  a  substitute  is  liable  to  his  principal  only  for 
Bubrtitute.    -^ant  of  Ordinary  care  in  his  selection.     The  substitute 
is  directly  responsible  to  the  principal. 

Note. — Story  on  Agency,  J  217a.  An  agent  em- 
ployed by  a  Ti'ustee  is  accountable  to  him,  and  not  to 
the  cestui  que  t^-ust  (Myles  vs.  Fitzpatrick,  6  Madd. 
B.,  p.  360);  so  a  sub-agent  by  an  agent,  ordinarily 
(Cartwright  vs.  Hadley,  1  Vea.,  Jr.,  p.  292;  Pinto  vs. 
Santos,  5  Taunt.  B.,  p.  447,  and  others  cited  in  note  to 
Sec.  217a,  supra);  but  when  by  usage  of  trade,  or 
otherwise,  a  sub-agent  is  employed  with  the  express  or 
implied  consent  of  the  principal,  then  the  original 
agent  will  not  be  responsible,  but  the  sub-agent  is  for 
his  own  misconduct. — Sec.  217a,  supra,  and  Note  4. 
Other  authority  to  appoint  substitutes. — Stoiy  on 
Agency,  Sec.  201. 

Responsi-         1000.    An  employe  who  is  guilty  of  a  culpable 

neghfironoe.  degree  of  negligence  is  liable  to  his  employer  for  the 

damage  thereby  caused  to  the  latter;  and  the  employer 

is  liable  to  him,  if  the  service  is  not  gratuitous,  for  the 

value  of  such  services  only  as  are  properly  rendered. 

Note. — Story  on  Agency,  Chap.  8,  Sees.  217c  to 
223,  and  notes  on  cases  cited. 

Surviving  1001.  Where  service  is  to  be  rendered  by  two  or 
more  persons  jointly,  and  one  of  them  dies,  the  sur- 
vivor must  act  alone,  if  the  service  to  be  rendered  is 
such  as  he  can  rightly  perfonn  without  the  aid  of  the 
deceased  person,  but  not  otherwise. 

Note. — Story  on  Bailm.,  Sec.  202,  where  the  ques- 
tion is  fully  discussed  and  the  text  sustained,  by  impli- 
cation at  least,  in  pertinently  asking  the  question: 
**  Suppose  goods  are  sent  to  a  partnership  at  Boston,  to 
be  by  them  sent  to  New  Orleans,  and  they  gratuitously 
undertake  to  forward  them,  and  then  one  of  the  part- 

;  ners  dies,  is  the  mandate  at  an  end,  it  being  an  act  in 

its  own  nature  requiring  no  peculiar  personal  confidence 
or  skill?''  which  question  the  text  fully  answers. 
Mandatary  is  of  course  here  used  as  employ^,  as  a 

'  convertible  term. 
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1992.     The  obligations  peculiar  to  confidential  em-  Confl- 

^  ^  dential  em- 

ployments are  defined  in  the  Title  on  Trusts.  pioyment. 

Note.— See  Title  VIII  of  this  Part,  "  Trust,"  Sees. 
2215-2289,  inclusive. 


AKTICLE  IV. 

TERMINATION  OF  EMPLOYMENT. 

Section  1996.  Termination  by  death,  etc.,  of  employer. 

1997.  Employment,  how  terminated. 

1998.  Continuance  of  service  in  certain  cases. 

1999.  Termination  at  will. 

2000.  Termination  by  employer  for  fault.* 

2001.  Termination  by  employ^  for  fault. 

2002.  Compensation  of  emplo^'^  dismissed  for  cause. 

2003.  Compensation  of  employ^  leaving  for  cause. 

1996.     Every  employment  in  which  the  power  of  Termina- 
the  employe  is  not  coupled  with  an  interest  in  its  sub-  death,  eta, 
ject  is  terminated  by  notice  to  him  of:  employer. 

1.  The  death  of  the  employer;  or,- 

2.  His  legal  incapacity  to  contract. 

Note. — This  section  alters  the  common  law  by  con- 
tinuing the  power  until  the  agent  has  notice  of  the 
principal's  change  of  condition.  Such  a  rule  is  advo- 
cated by  Story  (Agency,  Sec.  495),  and  is  obviously 
just.  See,  also,  note  to  Sec.  1997,  post;  see,  also,  Sec. 
2356  and  note,  post. 


ow 


1997.    Every  employment  is  terminated  :  Employ 

1.  By  the  expiration  of  its  appointed  term;  terminated 

2.  By  the  extinction  of  its  subject; 

3.  By  the  death  of  the  employe;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

NoTE.—Stoiy  Agency,  Sec.  495,  Note  3;  2  Kent*8 
Comm.,  Lect.  41,  p.  646  (4th  ed.)  See,  also,  Stoiy  on 
Bailm.,  Sees.  204, 205;  Story  Agency,  Sees.  465, 466, 483. 
Thompson  on  Bills  (pp.  224-227,  2d  ed.,  1836),  discuss- 
ing the  limitation  of  agency,  says:  '*  Mandates  (here 
used  as  convertible  with  agency  or  employments)  ter- 
minate in  general  by  the  death  of  the  mandant  or  man- 
datary; by  the  insanity  of  the  latter;  by  revocation; 
by  renunciation;  or  by  the  sequestration  of  the  man- 
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dant,  which  vests  his  estate  and  all  the  rights  connected 
with  it  in  his  creditors.  To  bind  third  partie?!,  they 
must  be  notified  of  the  dissolution;  or  it  must  be  made 
notorious/' — Id;  Story  Agency,  Sees.  462,  463,  et  *.eq. 
See,  also,  Sec.  2355  and  note,  post. 

Continu-  1098.     An  emplove,  unless  the  term  of  his  service 

aDceof 

service  in     has  expired,  Or  unless  he  has  a  ri^ht  to  discontinue  it 

certain  ^  '  o 

cases.  g^^  Q^^y  time  without  notice,  must  continue  his  ser^nce 
after  notice  of  the  death  or  incapacity  of  his  emjilojer, 
SQ  far  as  is  necessary  to  protect  from  serious  injury  the 
interests  of  the  employer's  successor  in  interest,  until 
a  reasonable  time  after  notice  of  the  facts  has  been 
communicated  to  such  successor.  The  successor  must 
compensate  the  employe  for  such  service  according  to 
the  terms  of  the  contract  of  employment. 

Note. — Story  Agency,  Sees.  495-497. 


Termina-  1999.  An  employment  having  no  specified  term 
may  be  terminated  at  the  will  of  either  party,  on 
notice  to  the  other,  except  where  otherwise  provided 
by  this  Title. 

Note.— Story  Ag.,  Sees.  462,  476,  477;  Hathaway 
vs.  Bennett,  10  N.  Y.,  p.  108;  Ward  vs.  Kuckman,  34 
Barb.,  p.  419;  see  Beeston  vs.  Collyer,  4  Bing.,  p.  309. 

Termina-  2000.  An  employment,  even  for  a  specified  term, 
employer  may  be  terminated  at  any  time  by  the  employer,  in 
case  of  any  willful  breach  of  duty  by  the  employe  in 
the  course  of  his  employment,  or  in  case  of  his  habit- 
ual neglect  of  his  duty  or  continued  incapacity  to  per- 
form it. 

Note. — "Terminated  by  willful  breach  of  duty  by 
the  employer.*' — McDonald  vs.  Lord,  26  How.  Pr.,  p. 
404;  Lilly  vs.  Elwin,  11  Q.  B.,  p.  742;  Ridgway  vs. 
Hungerfbrd  Market  Co.,  3  Ad.  &  El.,  p.  171;  Turner 
vs.  Mason,  14  M.  &  W.,  p.  112.  "  Or  by  habitual  neg- 
lect of  duty.** — See  Fillieul  vs.  Armstrong,  7  Ad.  Si 
El.,  p.  557;  Callo  vs.  Brouncker,  4  Carr  &  P.,  p.  518. 
A  dismissal  may  be  justified  on  these  grounds,  whether 
the  employer  knew  of  their  existence  or  not. — Spots- 
wood  vs.  Barrow,  5  Exch.,  p.  110.  "Or  continued 
incapacity  to  perform  it.'* — Harmer  vs.  ComeUus,  5  G. 
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B.  (N.  S.),  p.  236;  pee  Ouckson  vs.  Stones,  1  El.  &  El., 
p.  248.  It  is  otherwise  where  a  mate  or  seaman  is  inca- 
pacitated from  illness  or  injury  incurred  without  his 
fault.    See  Sec.  2060,  post,  and  note. 

2001.  An  employment,  even  for  a  specified  term,  ^^emtaa- 
may  be  terminated  by  the  employe  at  any  time,  in  foJ^JJXl 
case  of  any  willful  or  permanent  breach  of  the  obliga- 
tions of  his  employer  to  him  as  an  employe. 

Note. — A  female  servant  was  held  justified  in  quit- 
ting service  on  account  of  indecent  assaults  hy  her 
master's  father,  although  her  master  had  no  part  in 
them,  his  failure  to  protect  her  being  held  sufficient 
cause  for  leaving. — Patterson  vs.  Gage,  23  Verm.,  p. 
558.  A  servant  who,  not  being  in  fault,  was  required 
to  promise  "  to  do  better,"  as  a  condition  of  his  remain- 
ing, was  held  to  have  rightfully  refused  to  stay  upon 
those  terms. — Pritchard  vs.  Martin,  27  Miss.,  p.  305. 
A  seaman  is  justified  in  quitting  the  ship  if  it  is  unsea- 
worthy. — Savary  vs.  Clements.  8  Gray,  p.  155;  Bucker 
vs.  Klerkgetcr,  1  Abbott  Adm.,  p.  402;  Bray  vs.  The 
Atlanta,  Bee  Adm.,  p.  48.  Or  if  no  provisions  are 
furnished  him. — The  Castalia,  1  Hagg.  Adm.,  p.  59 
Dixon  vs.  The  Cyrus,  2  Pet.  Adm.,  p.  407.  Or  if  he  is 
cruelly  treated. — Ward  vs.  Ames,  9  Johns.,  p.  138 
Relf  vs.  The  Maria,  1  Pet.  Adm.,  p.  193;  The  Minerva 
1  Hagg.  Adm.,  p.  368;  Steele  vs.  Thatcher,  Ware,  p 
94.  Or  even  threatened  with  crueltj'. — Edward  vs 
Trevellick,  4  El.  &  Bl.,  p.  59.  The  principle  upon 
which  these  decisions  are  founded  is  evidently  that 
stated  in  the  text. 

2002.  An  employe,  dismissed  by  his  employer  for  compenM- 
good  cause  is  not  entitled  to  any  compensation  for  ser-  empi<yj^ 
vices  rendered  since  the  last  day  upon  which  a  pay-  forcaww. 
ment  became  due  to  him  under  the  contract. 

Note. — Thus  a  clerk,  whose  salary  payable  quar- 
terly, is  not  entitled  to  any  salary  for  the  fraction  of  a 
quarter  in  the  course  of  which  he  is  dismissed  for 
cause. — Kidgway  vs.  Hungerford  Market  Co.,  3  Ad.  & 
El.,  p.  171;  Turner  vs.  Bobinson,  5  B.  &  Ad.,  p.  789;  6 
Car.  &  P.,  p.  15;  Atkin  vs.  Acton,  4  Car.  &  P.,  p.  208. 
But  he  ought  to  recover  the  preceding  quarterns  salary, 
if  not  paid. 

77 
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2003.  An  employe  who  quits  the  service  of  his 
employer  for  good  cause  is  entitled  to  such  proportion 
of  the  compensation  which  would  become  due  in  case 
of  full  performance  as  the  services  which  he  has 
already  rendered  bear  to  the  services  which  he  was  to 
render  as  full  performance. 

Note. — ^Patterson   vb.    Gage,   23    Venn.,    p.    558; 
Pritcfaard  vs.  Hartin,  28  Hiss.,  p.  305. 


CHAPTER    n. 

PARTICULAR    EMPLOYMENTS. 

Akticls    I.  Master  and  Seryant. 
II.  Agents. 

III.  Factors. 

IV.  Shipmasters. 

y.  Mates  and  Seamen. 
YI.  Ships'  Managers. 


ARTICLE  I. 


Serrant, 
what 


MASTER  AND  SERVANT. 

Section  2009,  Servant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hiring. 

2013.  Time  of  service. 

2014.  Servant  to  pay  over  without  demand. 

2015.  When  servant  may  be  discharged. 

2000.  A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise  than  in  the 
pursuit  of  an  independent  calling,  and  who  in  such 
service  remains  entirely  under  the  control  and  direc- 
tion of  the  latter,  who  is  called  his  master. 

Note.— In  personal  relations — "domestics" — those 
who  receive  wages  and  who  are  lodged  and  fed  in  the 
house  of  another  and  employed  in  his  service.  Such 
servants  are  not  particularly  recognized  by  law;  they 
are  menial  servants. — 1  Black.  Comm.,  p.  S24;  Wood 
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Inst.,  p.  53;  see  Bouv.  Law  Diet.,  2  vol.,  p.  513,  Title 
"  Servants."  The  Title  "  Master  and  Servant,"  ante, 
Sees.  264-276,  inclusive,  relates  exclusively  to  appren- 
tices. The  right  of  the  master  to  their  (servants')  services 
in  every  respect  is  grounded  on  the  contract  hetween 
them.— Bouv.  Law  Diet.,  id.  Bouvier  also  says,  id: 
Laborers  or  persons  hired  by  the  day's  work,  or  any 
longer  time,  are  not  considered  servants,  and  gives  an 
array  of  authorities  in  support  of  his  position.  It  will 
be  seen,  however,  by  the  next  section  that  the  Code 
changes  the  understanding  or  definition  of  the  term 
"servant." 

2010.  A  servant  is  presumed  to  have  been  hired  Term  of 
for  such  length  of  time  as  the  parties  adopt  for  the 
estimation  of  wages.    A  hiring  at  a  yearly  rate  is  pre- 
sumed to  be  for  one  year;  a  hiring  at  a  daily  rate,  for 

one  day;  a  hiring  by  piece  work,  for  no  specified  term. 

Note. — See  Davis  vs.  Marshall,  4  Law  Times  (N. 
S.),  p.  216;  6  H.  &  N.  (Am.  ed.),  p.  916.    It  seems 
eminently  proper,  also,  that  the  presumption,  in  the 
^  absence  of  express  agreement,  should  here  follow  the 

same  rule  adopted  for  rent, — See  Sec.  1944,  ante.  Case 
directly  in  point.  Cany  vs.  Halleck,  9  Cal.,  p.  198.  No 
implied  contract  by  partnership  to  pay  for  the  services 
of  one  partner's  wife  as  cook. — Angulo  vs.  Sunol,  14 
Cal.,  p.  402. 

201 1.  In  the  absence  of  any  agreement  or  custom  sam«. 
as  to  the  term  of  service,  the  time  of  payment,  or  rate 

or  value  of  wages,  a  servant  is  presumed  to  be  hired 
by  the  month,  at  a  monthly  rate  of  reasonable  wages, 
to  be  paid  when  the  service  is  performed. 

Note. — See  Fawcett  vs.  Cash,  5  B.  &  Ad.,  p.  904; 
see,  also,  the  rule  in  Sees.  2010, 1944,  ante,  biit  see  De 
Briar  vs.  Minti^m,  1  Cal.,  p.  450.  Nominal  damages 
only  if  any  could  be  recovered  in  such  case. — Id. 
Fixed  term. — See  Webster  vs.  Wade,  19  Cal.,  p.  291. 
Contract  entire. — Hutchinson  vs.  Wctmore,  2  Cal.,  p. 
811.  Slight  evidence  of  assent  will  enable  one  to 
'  recover  on  part  performance  of  service. — Hogan  vs. 
Titlow,  14  Cal.,  p.  255. 

2012.  Where,  after  the  expiration  of  an  agree- 
ment respecting  the  wages  and  the  term  of  service, 
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Renewal  of  the  paiiies  continue  the  relation  of  master  and  servant, 

hinng.  * 

they  are  presumed  to  have  renewed  the  agreement  for 
the  same  wages  and  term  of  service. 

Note. — Deckert  vs.  Camden  &  Amboy  R.  R.,  Gen. 
Term  Supreme  Court,  1864.  This  text  directly  sus- 
tained in  Nicholson  vs.  Patchin,  5  Cal.,  p.  474. 


Time  of 
Borriee. 


Servant  to 
pay  over 
without 
demand. 


When 

iervant 
may  be 
discharged. 


2013.  The  entire  time  of  a  domestic  servant  be- 
longs to  the  master;  and  the  time  of  other  servants  to 
such  extent  as  is  usual  in  the  business  in  which  they 
serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 

Note. — See  Edwards  on  Bailm.,  Sec.]384.  The  "  con- 
tract must  be  peiformed  according  to  ap^eement  of  the 
parties."  Here  the  law  supplies  the  number  of  hours 
of  labor  implied  in  all  such  agreements  at  not  more 
than  ten  hours. 

2014.  A  servant  must  deliver  to  his  master,  as 
soon  as  with  reasonable  diligence  he  can  find  him, 
everything  that  he  receives  for  his  account,  without 
demand;  but  he  is  not  bound,  without  orders  from  his 
master,  to  send  anything  to  him  through  another  per- 
son. 

Note. — Manifestly  within  the  contract,  and  must  be 
performed.  Conversion  or  appropriation  to  his  own 
use  property  of  another  coming  to  him  in  virtue  of  his 
employment  is  embezzlement. — Penal  Code  Cal-,  Sec. 
508;  sec,  also,  Sec.  1987,  ante,  where  this  text,  at  least 
by  negative  implication,  is  sustained. 

2015.  A  master  may  discharge  any  servant,  other 
than  an  apprentice,  whether  engaged  for  a  fixed  term 
or  not: 

1.  K  he  is  guilty  of  miscoi^uct  in  the  course  of  hia 
service,  or  of  gross  immorality,  though  unconnected 
with  the  same;  or, 

2.  If,  being  employed  about  the  person  of  the  mas- 
ter, or  in  a  confidential  position,  the  master  discovers 
that  he  has  been  guilty  of  misconduct^  before  or  after 
the  commencement  of  his  service,  of  such  a  nature 


J 


Civil  Code.  fll8 

that,  if  the  master  hajji  known  or  contemplated  it,  he 
would  not  have  so  employed  him. 

Note. — "  May  discharge  any  servant  other  than  an 
apprentice  "  (see  Winstone  vs.  Linn,  1  B.  &  C,  p.  460); 
"  for  misconduct  in  course  of  service  "  (see  Turner  vs. 
Mason,  14  M.  &  W.,  p.  112;  Singer  vs.  McCormick,  4 
Watts  &  S.,  p.  265;  Amor  vs.  Fearon,  9  Ad.  &  EL,  p. 
548;  Callo  vs.  Brouncker,  4  Carr.  &  P.,  p.  518);  **or 
gross  immorality  disconnected  with  service*'  (Aitken 
vs.  Acton,  4  Carr.  &  P.,  p.  208;  Libhart  vs.  "Wood,  1 
Watts  &  S.,  p.  265;  see,  also,  De  Briar  vs.  Minturn,  1 
Cal.,  p.  450).  If  employer  without  good  cause  dis- 
charge servant  before  the  term  of  service  fixed  has 
transpired  he  is  still  liable. — Webster  vs.  Wade,  19 
Cal.,  p.  291. 


AUTICLE  II. 

AOKMTB. 

Sbction  2019,  Agent  to  conform  to  his  authority. 

2020.  Must  keep  his  pnncipal  informed. 

2021.  Collecting  agent. 

2022.  Responsibility  of  sub-agent. 

2019.  An  agent  must  not  exceed  the  limits  of  his  Agent  to 
actual  authority,  as  defined  by  the  Title  on  Agency.       hia 

Note.— See  Title  IX  of  tliis  Part,  post.  Sec.  2295 
of  Art.  I  gives  this  definition:  "An  agent  is  one  who 
represents  another,  called  the  principal,  in  dealings  with 
third  persons."  Such  person  is  the  subject  of  this 
Article.  His  authority  is  specially  defined  in  the  Title 
referred  to  supra. 

2020.  An  agent  must  use  ordinary  diligence  to  Must  keep 
keep  his  principal  informed  of  his  acts  in  the  course  principal 
oi  the  agency. 

4 

NoTK.— It  is  the  duty  of  agents  to  keep  their  princi- 
pals apprised  of  their  doings,  and  to  give  them  notice, 
within  a  reasonable  time,  of  all  such  facts  and  circum- 
stances as  may  be  important  to  their  interests;  and  if 
by  neglect  of  the  agent  the  principal  sufifers  a  loss,  he 
is  entitled  to  be  indemnified  by  the  agent. — See  Story 
on  Agency,  Sec.  208.  He  is  not  bound  to  inform  the 
principal  of  the  receipt  of  instructions,  and  of  his 
intention  to  comply  therewith.— Parkhill  vs.  Imlay,  15 
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Wend.,  p.  431.  On  duty  of  agent  generally,  see  Cafirey 
T8.  Darby,  6  Ves.,  p.  496;  Massey  vs.  Banner,  1  Jac. 
&  Walk.,  p.  241;  4  Madd.  R.,p.413;  Wren  vs.  Kinton, 
11  Ves.,  pp.  377-382;  Fletcher  vs.  Walker,  3  Madd.  R., 
p.  73;  Macdonnell  vs.  Harding,?  Sim.  R.,  p.  178;  Har- 
mon vs.  Cottle,  6  Serg.  &  Rawle,  p.  290;  see,  also,  Sec. 
1966,  ante,  and  note.  Orawfer  vs.  Louisiana  State 
Bank,  13  Martin  R.,  p.  214;  must  notify  his  employer 
of  acceptance  or  non-acceptance  of  bill  of  exchange. 
Also,  Montillat  vs.  Bank  of  U.  S.,  13  id.,  p.  365; 
Miranda  vs.  City  B.  N.  O.,  6  Mill.  La.  R.,  p.  740; 
Pritchard  vs.  La.  State  Bank,  2  Mill.  La.  Rep.,  p.  415. 

Coiieeting  2021.  An  agent  employed  to  collect  a  negotiable 
instrument  must  collect  it  promptly,  and  take  all  meas- 
ures necessary  to  charge  the  parties  thereto,  in  case  of 
its  dishonor;  and,  if  it  is  a  bill  of  exchange,  must 
present  it  for  acceptance  with  reasonable  diligence. 

NoTB. — **  Duty  in  case  of  dishonor." — See  "Walker 
vs.  Bank  of  State  oi  N.  Y.,  9  N.  Y.,  p.  582;  Mont- 
gomery Co.  Bank  vs.  Alhany  City  Bank,  7  id.,  p.  4d9. 
"  Present  it  for  acceptance  with  diligence." — Allen  vs. 
Suydam,-  20  Wend.,  p.  321.  And  to  notify  employer  of 
the  acceptance  or  non-acceptance. — Story  on  Agency, 
Sec.  208. 


Reiponri-         2022.    A  mere  agent  of  an  agent  is  not  responsible 
iab-a«eDt.    as  such  to  the  principal  of  the  latter. 

Note. — Thus,  if  A  employs  B  to  do  some  act  which 
B  employs  C  to  dO)  C  is  not  responsible  to  A  (Mont- 
gomery Co.  Bank  vs.  Albany  City  Bank,  7  N.  Y.,  p. 
459;  Commercial  Bank  vs.  Union  Bank,  11  id.,  p.  203); 
but  if  B  employs  C  as  a  sub-agent  of  A,  and  not 
merely  as  his  own  agent,  C  is  responsible  to  his  ultimate 
principal.  This  is  certainly  so  where  the  agent  is 
authorized  to  employ  a  sub-agent.  See  Sec.  1969  and 
note,  ante. 


ARTICLE    III. 

FACTORS. 

Section  2026.  Factor,  what. 

2027.  Obedience  required  from  factor. 

2028.  Sales  on  credit. 

2029.  Liability  of  factor  under  guaranty  commission. 

2030.  Fa<^r  cannot  relieve  himself  from  liability. 
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2026.  A  factor  is  an  agent  who,  in  the  pursuit  of  ^^^K* 
an  independent  calling,  is  employed  by  another  to  sell 
property  for  him,  and  is  vested  by  the  latter  with  the 
possession  or  control  of  the  property,  or  authorized  to 
receive  payment  therefor  from  the  purchaser. 

NoTK. — Story  on  Agency,  Sec.  33,  gives  almost  the 
same  definition  of  a  factor,  and  refers  to  many  authori- 
ties in  Notes  2,  3.  In  the  latter  (id.)  is  reference  to  1 
Bell  Comm.,  p.  212,  et  seq.  The  description  here  given 
of  a  &ctor  answers  precisely  to  that  of  a  commission 
merchant  or  consignee  for  sale. 

2027.  A  factor  must  obey  the  instructions  of  his  obedienc* 

"^  required 

principal  to  the  same  extent  as  any  other  employ6,  from  factor, 
notwithstanding  any  advances  he  may  have  made  to 
his  principal  upon  the  property  consigned  to  him, 
except  that  if  the  principal  forbids  him  to  sell  at  the 
market  price,  he  may,  nevertheless,  sell  for  his  reim- 
bursement, after  giving  to  his  principal  reasonable 
notice  of  his  intention  to  do  so,  and  of  the  time  and 
place  of  sale,  and  proceeding  in  all  respects  as  a 
pledgee. 

Note. — **  Factor  must  obey  instructions  as  any  other 
employ^."— See  Evans  vs.  Root,  7  N.  Y.,  p.  186. 
"  Notwithstanding  advances  to  principal.'* — Blot  vs. 
Boiceau,  3  N.  Y.,  p.  78;  Marfleld  vs.  Goodhue,  id.,  p. 
62;  Bell  vs.  Palmer,  6  Cow.,  p.  128.  "Except  his 
principal  forbids  him  to  sell." — ^Marfleld  vs.  Goodhue, 
8  N.  Y.,  p.  62.  The  exception  does  not  extend  to  an 
order  to  sell,  even  though  for  less  than  advances. — Bell 
vs.  Palmer,  6  Cow.,  p.  128.  "He  may  still  sell  to 
reimburse  himself,  on  giving  notice." — Marfleld  vs. 
Goodhue,  3  N.  Y.,  p.  62. 

2028.  A  factor  may  sell  property  consigned  to  Sales  en 
him  on  such  credit  as  is  usual;  but,  having  once  agreed 
with  the  purchaser  upon  the  term  of  credit,  may  not 
extend  it, 

NoTK.— 1  Story  Cont.,  Sec.  150;  Van  Allen  vs.  Van- 
derpoel,  6  Johns.,  p.  69;  McKinstry  vs.  Pearsall,  3  id., 
p.  319;  see  Bobertson  vs.  Livingston,  5  Cow.,  p.  473; 
Douglass  vs.  Bernard,  Anth.  N.  P.,  p.  278.    It  is  said 


616  Crv'iL  CoDB. 

in  Story's  Agency,  Sec.  33,  that  a  factor  may  now  ordi- 
narily sell  goods  on  a  credit.  See,  also,  id.,  post.  Sees. 
60, 110,  209. 

LUbUity  ©f  2020.  A  fiictor  who  charges  his  principal  with  a 
i^l^ty  guaranty  commission  upon  a  sale,  thereby  assiunes 
MBuunion  at)gQ2ut^jy  ^q  p^y  the  price  when  it  falls  due,  as  if  it 

were  a  debt  of  his  own,  and  not  as  a  mere  guarantor 
for  the  purchaser;  but  he  does  not  thereliy  assume  any 
additional  responsibility  for  the  safety  of  his  remit- 
tance of  the  proceeds. 

Note. — "  Factor  becomes  liable  to  pay  pric*  and  not 
as  a  mere  guarantor." — Sherwood  vs.  Stone,  14  N.  Y., 
p.  267;  Wolff  vs.  Koppel,  5  Hill,  p.  358;  affirmed  2 
Den.,  p.  368;  Hastie  vs.  Couturier,  8  Exch.,  p.  40. 
*'  But  he  does  not  thereby  become  more  responsible  for 
the  safety  of  remittance." — Heubach  vs.  Mollmann,  2 
Duer,  p.  227;  Leverich  vs.  Meigs,  1  Cow.,  p.  645. 

FMtorean-       2030.    A  factor  who  receives  propeity  for   sale, 
^Meif       under  a  general  agreement  or  usage  to  guarantee  the 
Uabiiity.      galcs  or  the  remittance  of  the  proceeds,  cannot  relieve 
himself  from  responsibility  therefor  without  the  con- 
sent of  his  principal. 

Note. — Heubach  vs.  HoUmann,  2  Duer,  p.  227. 


AKTICLE   IV. 

8HIFMABTEB8. 

Section  2034.  Appointment  of  master. 

2035.  When  must  be  on  board. 

2036.  Pilotage. 

2037.  Power  of  master  over  seamen. 

2038.  Power  of  master  over  passengers. 

2039.  Impressing  private  stores. 

2040.  When  may  abandon  the  ship. 

2041.  Duties  on  abandonment. 

2042.  When  master  cannot  trade  on  his  own  account. 

2043.  Care  and  diligence. 

2044.  Authority  of  master. 
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2034.  The  master  of  a  ship  is  ai)pointe(i  by  the  Appoint- 
owiier,  aud  holds  during  his  pleasure.  master. 

Note. — Tho  maRter  h  appointed  by  the  owner,  and 
the  apix>intment  holds  him  forth  to  the  public  as  a  per^ 
^1  worthy  of  tru>t  and  conMdcnce,  and  the  appoint- 
ment may  be  revoked  at  any  time. — See  3  Kent  Com., 
p.  161;  Ward  vs.  Ruckman,  34  Barb.,  p.  419.  The 
French  Code  de  Commerce,  Art.  219,  provides  that  if 
a  master  who  is  dismisi>ed  is  one  of  the  owners  of  the 
ship,  he  may  renounce  his  interest  to  the  others  and 
require  from  them  the  payment  of  the  value  thereof. 
It  would  probably  be  just  to  establish  some  such  pro- 
vision in  favor  of  a  master  dismissed  without  good 
cause. 

2035.  The  master  of  a  ship  is  bound  to  be  always  When  must 

^  boon  board 

on  board  when  entering  or  leaving  a  port,  harbor,  or 
river. 

Note.— Code  de  Com.,  Art.  227. 

2036.  On  entering  or  leaving  a  port,  harbor,  or  PUotage. 
river,  the  master  of  a  shij)  must  take  a  pilot  if  one 
offers  himself,  and  while  the  pilot  is  on  board  the  navi- 
gation of  the  ship  devolves  on  him. 

Note. — Regulations  respecting  pilots  of  this  State 
are  contained  in  the  Political  Code,  particularly  Sec. 
2436.  It  is  the  duty  of  the  master  engaged  in  a  foreign 
trade  to  put  his  ship  under  the  charge  of  a  pilot,  both 
on  his  outward  and  homeward  voyage,  when  he  is 
within  the  usual  limits  of  the  pilot's  employment. — 3 
Kent's  Comm.,  pp.  175,  176.  See  Sec.  2436,  Pol.  Code 
Cal.,  as  to  duties  of  pilots  to  cruise  '*at  least  ten  miles 
seaward."  By  Sec.  2431,  Pol.  Code  Cal.,  vessels  coast- 
ing between  San  Francisco  and  Oregon,  Washington, 
and  Alaska  ports,  and  all  coasting  between  ports  in  this 
State,  are  exempt  from  pilotage  dues;  but  these  provis- 
ions, except  in  so  far  as  they  are  recognized  by  tlie  laws 
of  trade  and  commerce,  do  not  affect  the  relations  of 
owner  and  master,  as  between  themselves,  nor  their 
duties  to  the  owners  of  cargoes,  policies  of  insur- 
ance, bottomry,  respondentia,  and  the  like.  A  foreign 
voyage,  in  the  language  of  trade  and  commerce,  means 
a  voyage  to  some  port  or  place  within  the  territory  of 
a  foreign  nation. — Duties  of  Collection,  Act  of  1799, 
Chap.  128;  1790,  Chap.  56;  1813,  Chap.  2,  U.  S.  Con- 
gress. 
78 
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Power  of         2037.    The  master  of  a  ship  may  enforce  the  obedi- 

master  over  *^         •' 

seamen.  ence  of  the  mate  and  seamen  to  his  lawful  commands 
by  confinement  and  other  reasonable  corporal  punish- 
ment, not  prohibited  by  Acts  of  Congress,  being  re- 
sponsible for  the  abuse  of  his  power.     • 

Note.— The  law  makes  no  diptinction  between  the 

officers,  or  mates,  as  they  are  called,  and  the  common 

sailors. — Pars.  Merc.  Law,  p.  385;  Grant  vs.  Bailey,  12 

Mod.,  p.  440.    His  (master's)  authority  at  sea  is  neoes- 

,  sarily  summary,  and  often  absolute.     •     *     *     He 

should  maintain  perfect  order,  and  preserve  the  most 
exact  discipline,  under  the  guidance  of  justice,  modera- 
tion, and  good  sense. — 3  Kent's  Comm.,  pp.  159, 160. 
The  mate  is  the  next  officer,  and,  virttUe  officii^  dis- 
charges in  addition  the  duties  of  master  in  case  he  dies, 
etc. — 3  Kent's  Comm.,  p.  176.  Because  he  is  responsi- 
ble over  to  his  employers  for  his  conduct  of  the  ship, 
etc.,  the  master  has  great  authority  over  the  mariners 
on  shipboard.  He  may  imprison,  and  also  inflict  rea- 
sonable corporal  punishment  upon  a  seaman  for  dis- 
obedience to  reasonable  commands,  or  for  disorderly, 
riotous,  or  insolent  conduct;  and  his  authority  in  that 
respect  is  analogous  to  that  of  a  master  on  land  over 
his  apprentice  or  scholar. — 3  Kent's  Comm.,  pp.  181, 
182,  and  2^ote  **a,"  and  authorities  and  cases  tiiere 
cited.  Something  more  than  a  suspicion  that  a  sailor 
is  a  dangerous  man,  is  required  to  justify  his  imprison- 
ment.—Jay  vs.  Almy,  1  Wood  &  M.  R.,  p.  262.  Flog- 
ging in  the  navy  was  abolished  by  Act  of  Congress, 
28th  Sept.,  1850.— Act  of  Slst  Congress,  Chap.  80.  The 
law  watches  the  exercise  of  discretionary  power  with  a 
jealous  eye.  If  the  correction  be  excessive  or  unjusti- 
fiable, the  seaman  is  sure  to  receive  compensation  in 
damages  on  his  return  to  port,  in  an  action  at  common 
law.— 3  Kent's  Comm.,  p.  182;  see,  also.  Pars.  Mart. 
Law,  Vol.  I,  p.  463.  The  subordinate  officers  have  no 
authority  to  punish  a  seaman  when  the  master  is  on 
board,  unless  by  his  orders. — El  well  vs.  Martin,  Ware's 
Rep.,  p.  53;  Butler  vs.  McMillan,  id.,  p.  210;  United 
States  vs.  Ruggles,  5  Mason's  Rep.,  p.  192. 

Power  of         2038.    The  master  of  a  ship  may  confine  any  per- 

masteroyer  m.  */  .^    jt 

passengers,   son  On  board,  during  a  voyage,  for  willful  disobedience 
to  his  lawfiil  commands. 

NoTK. — See  note  to  preceding  section;  see,  also,  Par- 
sons on  Mart.  Law,  Yol.  I,  pp.  391,  3d2,  893,  394,  and 
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notes  particularly  on  pp.  394,  305,  Notes  1,  2,  and  8. 
Sec.  7  of  the  Act  of  Congress,  1855  (U.  S.  Stats,  at 
Large,  p.  715),  the  master  of  a  vessel  is  authorized  to 
maintain  good  discipline  •  *  *  among  the  passen- 
gers; and  to  that  end  shall  cause  such  regulations  as 
h^  may  adopt  for  that  purpose  to  be  posted  up  on  board 
before  sailing,  in  a  place  accessible  to  such  passengers. 
The  master  may  also  restrain,  or  even  confine  a  pas- 
senger who  refuses  to  submit  to  the  necessary  discipline 
of  the  ship.— 3  Kent's  Comm.,  p.  183;  Boyce  vs.  Bay- 
lifie,  1  Gampb.,  N.  P.  Eep.,  p.  58;  Frendergast  vs. 
Compton,  8  Car.  &  Pa.,  p.  454.  See,  also,  the  remarks 
of  Mr.  Justice  Story  on  the  duty  of  decorous  deport- 
ment to  passengers  by  the  master. — Chamberlain  vs. 
Chandler,  3  Mason,  p.  242. 

2039.  If,  during  a  voyage,  the  ship's  supplies  fail,  impro«Bing 

pnvftto 

the  master,  with  the  advice  of  the  officers,  may  com-  stores, 
pel  persons  who  have  private  supplies  on  board  to  sur- 
render them  for  the  common  want,  on  payment  of  their 
value,  or  giving  security  therefor. 

Note. — See  Code  de  Com.,  Art.  249. 

2040.  The  master  of  a.  ship  must  not  abandon  it  when  may 

abaodon 

during  the  voyage,  without  the  advice  of  the  other  the  ship, 
officers. 

Note. — Pars.  Mart.  Law,  Vol.  I,  p.  313,  discusses 
this  subject,  and  particularly  "^'eiftson,"  and  says  this 
practice  of  consulting  the  officers  has  passed  away, 
and  doubts  the  propriety  of  his  doing  so  in  any  event; 
but  fiivors  plenary  powers  solely  in  the  master.  But 
id.,  p.  454,  Sec.  4,  of  Chap.  12:  The  seaworthiness  of 
a  ship  is  provided  by  statute,  to  be  ascertained  on  com- 
plaint of  mate  and  crew  by  a  survey  at  home  or  abroad. 
Act  1850,  Chap.  27,  Sec.  6,  9  U.  S.  Stats,  at  Large,  p. 
441.    All  which  favors  the  rule  of  the  text. 

2041.  The  master  of  a  ship,  upon  abandoning  it,  Dntieaon 
must  carry  with  him,  so  far  as  it  is  in  his  power,  the  ment 
money  and  the  most  valuable  of  the  goods  on  board, 
under  penalty  of  being  personally  responsible.     If  the 
articles  thus  taken  are  lost  from  causes  beyond  his 
control,  he  is  exonerated  from  liability. 

Note.— Code  de  Com.,  Art.  241. 
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When  mas-       2042.     The  master  of  a  ship,  who  enffa^es  for  a 

ter  cannot  ^^  . 

h'uown*      common  profit  on  the  cargo,  must  not  trade  on  his  own 
account.      account,  and  if  he  does,  he  must  account  to  his  em- 
ployer for  all  profits  thus  made  by  him. 

Note. — In  a  case  where  the  ma.ster  was  to  receive  a 
certain  sum  per  month  as  w^ages  and  a  commission  of 
five  per  cent,  and  aLso  a  proportion  of  the  profits,  it  was 
held  that  he  could  not  traffic  on  his  own  account  for 
hi»  own  benefit. — 1  Pars.  Mart.  Law,  pp.  379-SO; 
Mathewson  vs.  Clarke,  6  How.,  p.  122;  Code  de  Com., 
Arts.  239-240. 


Care  and 
diliffence. 


Authority 
of  master. 


2043.  The  master  of  a  ship  must  use  great  care 
and  diligence  in  the  performance  of  his  duties,  and  is 
responsible  for  all  damage  occasioned  by  his  negli- 
gence, however  slight. 

Note. — He  must  take  on  board  and  carefuHy  pre- 
serve all  such  papers  as  the  ship  should  carry  and  as 
fall  within  his  duty.  During  the  whole  voyage  be 
must  conduct  himself,  not  only  under  ordinary  circum- 
stances, but  in  all  exigencies  and  emergencies,  with 
due  discretion,  courage,  and  energy,  and  completf 
Jidelity  to  his  duties. — 1  Pars.  Mart.  Law,  p.  378, 
Chap.  11,  Sec.  1.  Goods  injured,  responsible  for. — Id., 
p.  384;  see,  also,  Code  de  Com.,  Art.  221.  Tlie  master 
is  responsible  personally  for  any  damages  or  injury  to 
the  ship  or  cargo,  or  loss  of  either  by  reason  of  hi? 
negligence  or  misconduct. — 3  Kent  Comm.,  p.  181. 

2044.  The  authority  and  liability  of  the  master  of 
a  ship,  as  an  agent  for  the  owners  of  the  ship  and 
cargo,  are  regulated  by  the  Title  on  Agency. 

NoTis.— See  Title  IX,  "  Agency,"  Sec.  2295,  et  seq. 


ARTICLE  V. 


MATES  AKD  BEAMSN. 

Section  2018.  Mate,  what. 

2049.  Seamen,  w^hat. 

2050.  Mate  and  seamen,  how  engaged  and  discharged. 

2051.  Unseaworthy  vessel. 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

2053.  Special  agreement  with  seamen. 
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Section  2054.  Wages  depend  on  freightage. 

2055.  When  wages,  etc.,  begin. 

2056.  Wages,  wliere  voyage  is  broken  up  before  departure. 

2057.  Wrongful  discharge. 

2058.  Wages,  when  not  lost  by  wreck. 

2059.  Certificate. 

2060.  Dii^abled  seamen. 

2061.  Maintenance  of  seamen  during  sickness. 

2062.  Death  on  the  voyage. 

2063.  Theft,  etc.,  forfeits  wages. 

2064.  Seamen  cannot  ship  goods. 

2065.  Embezzlement  and  injuries. 

2066.  Law  governing  seamen. 

2048.  The  mate  of  a  ship  is  the  officer  next  in  Mate.wbat. 
rank  to  the  master,  and  in  case  of  the  master's  disa- 
bility he  must  take  his  place.     By  so  doing  he  does 

not  lose  any  of  his  rights  as  mate. 

Note. — The  mate  succeeds  the  master  virtute  officii^ 
but  does  not  cease  to  be  mate;  but  his  duties  are  cumu- 
lative.— ^3  Kent's  Comm.;  see,  also,  2  Mete,  p.  445. 

2049.  All  persons  employed  in  the  navigation  of  a  seamen, 
ship,  or  upon  a  voyage,  other  than  the  master  and 
mate,  are  to  be  deemed  seamen  within  the  provisions 

of  this  Code. 

Note. — See*  The  Prince  George,  3  Hagg.  Adm.,  p. 
376;  The  Jane  and  Matilda,  1  id.,  p.  187;  The  High- 
lander,  Sprague,  p.  588. 

2050.  The  mate  and  seamen  of  a  ship  are  engaged  Mate  and 

seamen, 

by  the  piaster,  and  may  be  discharged  by  him  at  any  how 
period  of  the  voyage,  for  willful  and  persistent  disobe-  5? charged, 
dience  or  gross  disqualification,  but  cannot  otherwise 
be  discharged  before  the  termination  of  the  voyage. 

Note. — 3  Kent's  Comm.,  Sec.  176,  et  seq.;  also,  Act 
of  1790,  Chap.  29,  1  U.  8.  Stats,  at  Large,  p.  131, 
where  the  employment  of  seamen  is  regulated;  see, 
also,  subsequent  Acts  of  Congress  enumerated  on  p. 
177,  3  Kent,  supra;  1  Pars.  Mart.  Law,  p.  442,  Chap. 
12,  Sec.  2. 

2051.  A  mate  or  seamen  is  not  bound  to  go  to  sea  Unaea- 

worthy 

in  a  ship  that  is  not  seaworthy;  and  if  there  is  reason-  veaseL 
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able  doubt  of  its  seaworthiness,  lie  may  refuse  to  pro- 
ceed until  a  proper  survey  has  been  had. 

Note. — It  the  mate  and  a  majority  of  the  (seamen) 
crew,  after  the  voyage  is  hegun,  but  before  the  vessel 
leaves  the  land,  deem  the  vessel  unsafe  (i.  e.,  not  sea- 
worthy),  or  not  duly  provided,  and  shall  require  an 
examination  of  the  ship,  the  master  must  proceed  to,  or 
stop  at,  the  nearest  or  most  convenient  port,  where  an 
inquiry  is  to  be  made.  The  parties  are  bound  by  the 
result  of  the  inquest. — See  3  Kent*s  Ck)mm.,  pp.  177-8. 
"Seaworthiness." — See  1  Pars.  Mart.  Law,  p.  454, 
Chap.  12,  Sec.  4;  U.  S.  vs.  Qivings,  Sprague,  p.  75; 
The  Hibemia,  id.,  p.  78. 

2052.  A  seaman  cannot,  by  reason  of  any  agree- 
ment, be  deprived  of  his  lien  upon  the  ship,  or  of  any 
reinedy  for  the  recovery  of  his  wages  to  which  he 
would  otherwise  have  been  entitled.  Any  stipulation 
by  which  he  consents  to  abandon  his  right  to  wages  in 
case  of  the  loss  of  the  ship,  or  to  abandon  any  right 
he  may  have  or  obtain  in  the  nature  of  salvage,  is  void. 

Note.— From  18  and  14  Vic,  Chap.  93,  Sec.  53. 
Any  stipulations  contravening  the  language  or  the 
policy  of  the  statute  are  of  course  void. — 1  Pars.  MarL 
Law,  pp.  445,  446;  Hemdon  vs.  Gordon,  2  Mason,  p. 
541;  Cutter  vs.  Powell,  6  T.  R.,  p.  320;  Appleby  vs. 
Dods,  8  East,  p.  300;  Jesse  vs.  Roy,  4  Tyrw.,  p.  G26;  1 
Cromp.  M.  &  R.,  p.  316.  In  this  case  Lord  Lyndhurg^t, 
C.  B.,  said:  "  I  know  of  no  principle  hy  which  a  con- 
tract entered  into  hy  mariners  is  to  be  construed  difier- 
ently  from  those  made  among  other  persons."  See, 
also.  The  Juliana,  2  Dods.,  p.  504,  as  to  void  provbions 
in  stipulations. 

2053.  "No  special  agreement  entered  into  by  a  sea- 
man can  impair  any  of  his  rights,  or  add  to  any  of  his 
obligations,  as  defined  by  law,  unless  he  fiilly  under- 
stands the  effect  of  the  agreement,  and  receives  a  fiiir 
compensation  therefor. 

Note.— Tlie  Highlander,  Sprague,  p.  510;  Brown  vs. 
Lull,  2  Sumn.,  p.  443;  The  Juliana,  2  Dods.,  p.  504; 
Mary  Paulina,  Sprague,  p.  45;  see,  also,  1  Pars.  Mart. 
Law,  pp.  445,  446,  447,  448, 449,  and  notes;  Pars.  Merc. 
Law,  pp.  385  to  396,  and  no'^s. 
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2054.  Except  as  hereinafter  provided,  the  wages  wages 

^  -^  '  °        defend  on 

of  seamen  are  due  when,  and  so  fer  only  as,  freightage  freightage. 
is  earned,  unless  the  loss  of  freightage  is  owing  to  the 
fitult  of  the  owner  or  master. 

Note. — "  Due  as  freightage  is  earned/* — Van  Beuren 
vs.  Wilson,  9  CJow.,  p.  158;  Icard  vs.  Gk>o1d,  11  Johns., 
p.  279;  Porter  vs.  Andrews,  9  id.,  p.  350;  Dunnett  vs. 
Tomhagen,  8  Johns.,  p.  154;  see  Worth  vs.  Mumford, 
1  Hilt.,  p.  1.  "  Unless  the  loss  of  freightage  is  fiiult  of 
the  owner.*' — Hoyt  vs.  Wildfire,  3  Johns.,  p.  518;  Sulli- 
van vs.  Morgan,  11  id.,  p.  66;  see  Murray  vs.  Kellogg, 
9  id.,  p.  227;  see,  also,  Pars.  Merc.  Law,  pp.  385  to  396, 
and  notes. 

2055.  The  riffht  of  a  mate  or  seaman  to  wages  when 

^  .  .         waifeg,  etc 

and  provisions  begins  either  from  the  time  he  begins  *>««»»• 
work,  or  from  the  time  specified  in  the  agreement  for 
his  beginning  work,  or  from  his  presence  on  board, 
whichever  first  happens. 

Note.— From  13  and  14  Vic,  Chap.  93,  Sec.  56; 
see,  also,  Pars.  Merc.  Law,  pp.  885  to  396,  and  notes. 

2056.  Where  a  voyage  is  broken  up  before  depar-  wagos, 
ture  of  the  ship,  the  seamen  must  be  paid  for  the  time  voyage  is 

* '  ^  broken  up 

they  have  served,  and  may  retain  for  their  indemnity  Sepwiure. 
such  advances  as  they  have  received. 

Note. — Modified  from  Code  de  Com.,  Art.  252; 
see,  also,  Pars.  Merc.  Law,  pp.  385  to  396,  and  the  Acts 
of  Congress  there  referred  to  in  Notes  1,  2,  3,  p.  394, 
and  Notes  1,  2,  3,  4,  p.  395,  and  cases  there  cited;  and 
1  Pars.  Mart.  Law,  Chap.  12,  Sec.  2.  Compare  the 
above  references.  The  settled  rule  appears  to  be  that 
if  the  voyage  is  broken  up,  or  the  seamen  are  dismissed 
without  cause  before  the  voyage  begins,  they  have  their 
wages  for  the  time  they  serve  and  a  reasonable  com- 
pensation for  special  damages. — 2  Pars.  Mart.  Law, 
Chap.  6,  p.  573;  Parry  vs.  The  Peggy,  2  Browne  Civ. 
and  Adm.  Law,  p.  533;  based  on  Wells  vs.  Osmond,  2 
Show.,  p.  238. 

2057.  When  a  mate  or  seaman  is  wrongfully  dis-  Wrongiw 
charged,  or  is  driven  to  leave  the  ship  by  the  cruelty 

of  the  master  on  the  voyage,  it  is  then  ended  with 
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Certificate. 


respect  to  him,  and  he  may  thereupon  recover  his  full 
wages. 

Note.— Ward  vs.  Ames,  9  Johns.,  p.  138;  The 
Minerva,  1  Hagg.  Adm.,  p.  368.  Reasonable  appre- 
hension of  cruelty  has  been  held  sufficient  excuse  for 
desertion.— Edward  vs.  Trevellick,  4  El.  &  B.,  p.  .59; 
2  Pars.  Mart.  Law,  p.  574.  If  the  seaman  is  compeUed 
to  desert  by  the  cruelty  of  the  master,  he  lias  his  wages 
in  full.— Sherwood  vs.  Mcintosh,  Ware,  p.  109;  The 
America,  Blatchf.  &  H.  Adm.,  p.  185;  Limland  vf- 
Stephens,  3  Esp.,p.269;  Prince  Edward  vs.  Trevellick, 
4  El.  &  B.,  p.  59:  28  Eng.  L.  &  Eq.,  p.  205.  If  a  sea- 
man quits  the  ship  involuntarily,  or  is  driven  ashore 
from  necessity,  from  want  of  provision,  or  by  reason  of 
cruel  usage  and  for  personal  safety,  the  wages  are  not 
forfeited,  and  he  will  be  entitled  to  receive  them  in  fiiU 
to  the  prosperous  termination  of  the  voyage. — 3  Kent 
Comm.,  p.  199,  and  Note,  a  and  cases  cited. 

2058.  In  case  of  loss  or  wreck  of  the  ship,  a  sea- 
man is  entitled  to  his  wages  up  to  the  time  of  the  loas 
or  wreck,  whether  freightage  has  been  earned  or  not^ 
if  he  exerts  himself  to  the  utmost  to  save  the  ship, 
cargo,  and  stores. 

Note. — This  provision  is  substantially  enacted  in 
England  (Stats.  7  and  8  Vict.,  Ghap.  112,  Sec.  17), 
making  the  seaman's  right,  however,  absolutely  depen- 
dent upon  the  officer's  certificate.  In  case  of  wreck  or 
other  peril,  the  seamen  are  bound  to  stay  by  the  v^sel 
and  do  all  thej'^  can  to  .^ave  her  or  her  cargo,  or  as  much 
as  can  be  saved.  "  Freightage  is  the  mother  of  wages." 
This  maxim  is  virtually  overridden  by  thi^  section. — 
See  2  Pars.  Mart.  Law,  pp.  589,  590.  Here,  too,  the 
question  of  salvage  and  the  right  of  seamen  thereto  is 
discussed.    See  notes,  also. 

2050.  A  certificate  from  the  master  or  chief  sur- 
viving officer  of  a  ship,  to  the  effect  that  a  seaman 
exerted  himself  to  the  utmost  to  save  the  ship,  cargo, 
and  stores,  is  presumptive  evidence  of  the  fact. 

Note. — This  section  is  a  necessary  sequence  to  the 
preceding,  and  should  be  recognized  as  properly  pix>- 
viding  presumptive  evidence  of  a  fact  to  which  the 
master  is  frequently  the  only  disinterested  witness  and 
the  person  vested  with  agency  and  authority  to  direct 
the  work. 
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2060.  Where  a  mate  or  seaman  is  prevented  from  Disabled 

Boamen. 

rendering  service  by  illness  or  injury,  incurred  without 
his  fiiult  in  the  discharge  of  his  duty  on  the  voyage, 
or  by  being  wrongfully  discharged,  or  by  a  capture  of 
the  ship,  he  is  entitled  to  wages  notwithstanding;  but 
in  case  of  a  capture,  a  ratable  deduction  for  salvage  is 
to  be  made. 

Note. — A  seaman  cannot  recover  wages  for  a  period 
during  which  he  was  disabled  by  his  own  fault  (John- 
son vs.  Huckins,  Sprngue,  p.  67;  6  Law  Rep.,  p.  311); 
but  may  if  not  his  fault,  or  by  discharging  duty,  wrong- 
ful discharge,  or  capturing  of  ship  (Wetmore  vs.  Hen- 
shaw,  12  Johns.,  p.  324);  but  a  ratable  deduction  is 
made  in  the  case  of  capture,  for  salvage  (Wetmore  vs. 
Hcnshaw,  12  Johns.,  p.  324);  though  disabled  by  sick- 
ness he  may  recover  wages. — 2  Pars.  Mart.  Law,  pp. 
574,  575;  Mahoon  vs.  Brig  Gloucester,  Bee's  Adm.,  p. 
395;  Chandler  vs.  Grieves,  2  H.  &  Bl.,  p.  606;  see, 
also,  Nevitt  vs.  Clarke,  Olcott's  Adm.,  p.  316;  Hainey 
vs.  The  Tristram  Shandy,  Bee's  Adm.,  p.  414. 

2061.  If  a  mate  or  seaman  becomes  sick  or  disa-  Mainte- 
bled  during  the  voyage,  without  his  fault,  the  expense  seamen 
of  furnishing  him  with  suitable  medical  advice,  medi-  sickness. 
cine,  attendance,  and  other  provision  for  his  wants, 
must  be  borne  by  the  ship  till  the  close  of  the  voyage. 

Note. — This  exception  to  the  rule  is  recognized  in 
Johnson  vs.  Huckins,  Sprague,  p.  67.  As  to  what  he 
must  be  furnished  with,  see  Croucher  vs.  Oakman,  3 
Allen,  p.  185;  Harden  vs.  Gordon,  2  Mason,  p.  541; 
Freeman  vs.  Baker,  1  Blatchf.  &  H.  Adm.,  p.  382; 
"Walton  vs.  The  Neptune,  1  Pet.  Adm.,  p.  142;  The 
George,  1  Sumn.,  p.  151;  Reed  vs.  Canfleld,  id.,  p.  197; 
Brown  vs.  Overton,  Sprague,  p.  462;  The  Forrest, 
Ware,  p.  420;  Knight  vs.  Parsons,  Sprague,  p.  279. 
Care  o1^  seamen  in  sickness. — See  Pars.  Merc.  Law, 
Chap.  12,  Soc.  5,  p.  456,  et  seq.,  and  notes. 

2062.  If  a  mate  or  seaman  dies  during  the  voy-  Death  on 
age,  his  personal  representatives  are  entitled  to  his 
wages  to  the  time  of  his  death,  if  he  would  have  been 
entitled  to  them  had  he  lived  to  the  end  of  the  voyage. 

Note. — If  a  seaman  on  monthly  wages  dies  during 

79 
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the  voyage,  it  is  certain  that  wages  are  due  to  his  rep- 
resentatives to  the  time  of  his  death. — 2  Pars.  Mart. 

LaW|  p.  578. 

« 

Theft,  etc.       2063.    Desertion  of  the  ship  without  cause,  or  a 

forfeits  ^  ' 

wages.  justifiable  discharge  by  the  master  during  the  voyage, 
for  misconduct,  or  a  theft  of  any  part  of  the  cargo  or 
appurtenances  of  the  ship,  or  a  willful  injury  thereto 
or  to  the  ship,  forfeits  all  wages  due  for  the  voyage  to 
a  mate  or  seaman  thus  in  fault. 

NoTK. — CJon tinned  absence  for  forty-eight  hours 
without  leave  is  desertion  by  statute,  yet  desertion  dif- 
fers from  absence  without  leave.  If  he  deserts  before 
the  voyage  begins,  by  not  surrendering  himself  on 
board,  he  forfeits  his  advance  wages  and  an  equal  sum 
in  addition.— Sec.  2,  Act  1790,  Chap.  29, 1  U.  S.  Stats,  at 
Large,  p.  131.  If  apprehended  and  forced  on  board, 
this  forfeiture  is  waived.  May  be  apprehended  if  he 
deserts  on  the  voyage,  and  tor  such  desertion  he  for- 
feits all  his  wages  and  all  his  property  on  board  the 
ship,  unless  he  is  received  again  on  board,  and  he  ii: 
liable  to  pay  all  damages  and  costs  sustained  by  the 
owner  hiring  another  seaman  in  his  place. — 1  Pars. 
Mart.  Law,  pp.  472,  473;  Sec.  5,  Act  of  1790,  supra; 
Spencer  vs.  Eustis,  21  Me.,  p.  519;  Coffin  v?.  Jen- 
kins, 3  Story,  p.  108;  Cloutman  vs.  Tunison,  1  Siimn., 
p.  373. 

Seameo  2064.    A  mate  or  seaman  may  not,  under  any  pre- 

»oods.  text,  ship  goods  on  his  own  account  without  permission 
from  the  master. 

Note. — Code  de  Com.,  Art.  251. 

Embeirie-        2065.     K  any  part  of  the  cargo  or  appurtenances 

iiyurioB.       of  a  ship  is  cmbczzlcd  or  injured  by  the  mate  or  a 

seaman,  the  offender,  or,  if  it  is  not  known  which  is 

the  offender,  all  those  of  whom  negligence  or  fiiult 

may  be  presumed,  must  make  good  the  loss. 

Note. — Mariners  are  bound  to  contribute  out  of  their 
wages  for  embezzlements  of  the  cargo  or  injuries  pro- 
duced by  the  misconduct  of  any  of  the  crew.  This  rule 
neither  public  policy  nor  the  principles  of  justice  ex- 
tend to  the  contribution  or  forfeiture  of  wages  beyond 
the  parties  immediately  "  in  delieto,**    Those  of  the 
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crew  presumed  guilty  are  sureties  for  each  other. — 3 
Kent  Comm.,  p.  194;  Joy  vs.  Allen,  2  Wood  &  M.  R., 
p.  304;  Thompson  vs.  Collins,  4  Bos.  &  Pull.,  p.  347; 
Lewis  vs.  Davis,  8  Johns.  N.  Y.  Rep.,  p.  17;  Spear  vs. 
Pearson,  1  Mass.,  p.  104. 

2066.     The  shipment  of  officers  and  seamen,  and  Lew 

governing 

their  rights  and  duties,  are  further  regulated  by  Acts  »oam«n. 
of  Congress. 

Note. — ^See  Appendix  to  Vol.  I  Pars.  Mart.  Law,  pp. 
505,  et  seq.,  and  index  thereto,  for  the  various  Acts 
of  Congress;  also,  Acts  forty-first  Congress,  1870-71; 
Stats,  at  Larfi^e,  p.  440,  et  seq. 


ARTICLE    VI. 
ships'  makaoebs. 

Section  2070.  Manager,  what. 

2071.  Duties  of  manager. 

2072.  Compensation. 

2070.  The  general  agent  for  the  owners,  in  respect  Manager, 
to  the  care  of  a  ship  and  jfreight,  is  called  the  mana- 
ger.   If  he  is  a  part  owner,  he  is  also  called  the  man- 
aging owner. 

Note. — The  phrase  "manager"  takes  the  place  of 
"husband.**  The  term  "ship's  husband,"  heretofore 
used  in  the  books,  is  discarded.  He  (may  be  and)  is 
usually,  but  not  necessarily,  a  part  owner,  and  is  the 
general  agent  of  the  owners  in  respect  to  the  ship,  and 
may  be  appointed,  like  other  agents,  by  written  instru- 
ment or  orally. — 1  Pars.  Mart.  Law,  Chap.  4,  Sec.  6, 
p.  97.  In  our  statutes  of  registration,  "  husband "  is 
called  the  managing  owner. — Id.,  p.  99. 

2071.  Unless  otherwise  directed,  it  is  the  duty  of  Duties  of 
the  manager  of  a  ship  to  provide  for  the  complete  sea- 
worthiness of  a  ship;  to  take  care  of  it  in  port;  to  see 

that  it  is  provided  with  necessary  papers,  with  a  pro- 
per master,  mate,  and  crew,  and  supplies  of  provisions 
and  stores. 

Note.— Chap.  4,  Sec.  6,  1  Pars.  Mart.  Law,  p. 
96,  it  is  said  that  "managers'  (husbands')  duties 
are  determined  by  usage."    1  Bell  Comm.,  p.  410  (4th 
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ed.):  "They  are,  in  general,  to  provide  for  the  com- 
plete  sea worthi neve  of  the  ship,  take  care  of  her  in 
port,''  etc.,  as  in  the  text.  These  duties  are  fully  enu- 
merated by  Bell  (1  Comm.,  p.  410,  Sec.  428,  4th  ed.; 
id.,  p.  604,  5th  ed.):  1.  To  see  to  the  proper  outfit  of 
the  vessel,  in  the  repairs  adequate  to  the  voyage,  and 
in  the  tackle  and  furniture  necessary  for  a  seaworthy 
ship.  2.  To  have  a  proper  master,  mate,  and  ctcw  for 
the  ship,  so  that  in  this  respect  it  shall  be  seaworthy. 
8.  To  see  to  the  due  furnishing  of  provisions  and 
stores,  according  to  the  necessities  of  the  voyage.  4. 
To  see  to  the  regularity  of  all  the  clearances  fronn  the 
Custom  House,  and  the  regfularity  of  the  registry.  5- 
To  settle  the  contracts,  and  provide  for  the  payment  of 
the  furnishings  which  are  requisite  in  the  pertbrmanoe 
of  those  duties.  6.  To  enter  into  proper  charter  par- 
ties, or  engage  the  vessel  for  general  freight  under  the 
usual  conditions,  and  to  settle  for  freight  and  adjust 
average  with  the  merchant.  7.  To  preserve  the  proper 
certificates,  surveys,  and  documents,  in  case  of  future 
disputes  with  insurers  or  fireighters,  and  to  keep  regular 
books  of  the  ship. 

Compensa-       2072.     A  managing  owner  is  presumed  to  have  no 

tioiu 

right  to  compensation  for  his  own  services. 

Note. — Benson  vs.  Heathom,  1  Younge  A   C,  p. 
326;  Smith  vs.  Lay,  3  Kay  &  Johns.,  p.  405. 


CHAPTER  in. 

SBRVICB   WITHOUT   EMPLOYMENT. 

Sectiok  2078.  Voluntary  interference  with  property. 
2079.  Salvage. 

Voluntary        2078.     One  who  officiously,  and  without  the  con- 

intorfoi^ 

•nee  with     sent  of  the  real  or  apparent  owner  of  a  thine,  takes  it 

l»rop«rty.  .  .  . 

into  his  possession  for  the  purpose  of  rendering  a  ser- 
vice ahout  it,  must  complete  such  service,  and  use 
ordinary  care,  diligence,  and  reasonable  skill  about 
the  same.  He  is  not  entitled  to  any  compensation  for 
his  service  or  expenses,  except  that  he  may  deduct 
actual  and  necessary  expenses  incurred  by  him  about 
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such  service  from  any  profits  which  his  service  has 
caused  the  thing  to  acquire  for  its  owner,  and  must 
account  to  the  owner  for  the  residue. 

Note.— In  1  Hilliard  on  Tort^,  Chap.  3,  p.  77,  it 
is  said:  '*  He  who  interferes  with  my  goods,  and  with- 
out delivery  by  me,  and  without  my  consent,  under- 
takes to  dispose  of  them  as  having  the  property  general 
or  special,  does  it  at  his  peril. '* — Per  Bewail,  J.,  Gillis 
vs.  Chase,  10  Mass.,  p.  128.  The  text  is  founded  in 
and  made  for  a  class  of  cases  beyond  and  without  the 
rule  of  implied  contracts  for  services  performed  with 
the  consent  of  the  owner,  or  when  the  owner  receives 
to  his  use  the  benefit  of  the  service  or  labor;  it  also  con- 
templates a  waiver  of  the  tort  and  an  action  in  assump- 
sit tor  its  value.  When  this  is  done  the  defendant  is 
only  entitled  to  that  which  may  be  properly  termed  a 
recoupment,  in  case  injury,  in  the  place  of  benefit,  had 
been  done  the  thing  or  property  constituting  the  sub- 
ject of  the  action.  1  Hilliard  on  Torts,  Chap.  1,  Sec. 
85,  treats  of  the  class  of  cases  for  which  the  text  has 
been  adopted.  It  is  there  said:  *^  Unlike  most  of  the 
cases  of  violation  of  express  or  implied  agreement, 
the  technical  phrase,  waiver  of  tort,  refers  to  a  claim 
for  pecuniary  compensation  under  an  implied  co7Uract^ 
growing  out  of  the  wrongful  act  of  the  defendarU 
itself.  And  it  may  be  stated  in  general  terms,  that 
when  one  man  wrongfUUy  takes  another's  property 
and  turns  it  into  money,  or  money's  worth,  the  latter, 
although  having  a  clear  right  to  maintain  an  action  as 
for  tort,  may  waive  the  tort  and  sue  in  assumpsit  for 
money  had  and  received."  The  right  of  waiving  a  tort 
is  held  to  continue  under  the  New  York  Code  of  Prac- 
tice.— Voorhies'  Code,  p.  18,  Sec.  7.  When  waiver  of 
the  tort  is  implied. — See  1  Hil.  on  Torts,  id.,  Chap.  1, 
Sec.  37,  and  cases  cited  in  notes.  A  Judge  of  high 
authority  in  Massachusetts  (Jackson,  J.,  in  Cummings 
vs.  Noyes,  10  Mass.,  p.  435),  says:  -''It  has  been  long 
established  that  the  owner  of  goods  tortuously  taken, 
may,  in  many  cases,  waive  the  tort  and  sue  as  sound- 
ing in  contract."  *'  It  is,"  he  says,  **  competent  for  him 
to  treat  the  party  liable  to  his  action  as  a  purchaser,  an 
agent,  or  a  bailee." ,  2  Greenleaf  £v.,  Sec.  108,  and 
ample  note  (with  numerous  cases  there  cited),  sustains 
this  position.  The  rule  of  the  text  goes  further,  and 
allows  expenses  to  one  who  adds  to  the  value  of  the 
property  or  thing,  not  exceeding  such  increase  in  value, 
which  in  such  cases  is  not  improper. 
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Civil  Code. 

SaivAgo.  2070.     Any  person,  other  than  the  master,  mate,  or 

a  seaman  thereof,  who  rescues  a  ship,  her  appurtenan- 
ces or  cargo  from  danger,  is  entitled  to  a  reasonable 
compensation  therefor,  to  be  paid  out  of  the  property 
saved.  He  has  a  hen  for  such  claim,  which  is  regu- 
lated by  the  Title  on  Liens. 

NoTK. — Bouvier,  in  his  Law  Dictionaiy,  defines 
**  ealvage  '*  to  be  **  a  compensatioii  given  by  the  nuLii- 
time  law  for  service  rendered  in  saving  property  or 
rescuing  it  from  impending  peril  on  the  sea,  or  wrecked 
on  the  coast  of  the  sea,  or  in  the  United  States  on  a 
public  navigable  river  or  lake  where  inter-State  or 
foreign  commerce  is  carried  on." — 1  Sumn.  C.  C,  pp. 
210,  416;  12  How.,  p.  466;  1  Blatchf.  C.  C,  p.  420;  5 
McLean  C.  C,  p.  359;  see  Baker  vs.  Hoag,  7  N.  Y.,  p. 
557;  2  Pars.  Mart.  Law,  p.  595,  et  seq.,  on  the  subject 
of  salvage  generally,  and  cases  there  cited  in  notes. 
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